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SUDDER DEWANNY ADAWLUT, 

RBCOBDBD 

IN CONFORMITY WITH ACT XII. 1843. 



The 3ed January 1853. 

Present : 

J. DUNBAR, Esq., Judge. 

A. J. M. MILLS, Esq., \n^ . ,. j . 
R. H. MYTTON, Esq., ^Offictattng Judges. 

Case No. 375 op 1851. 

Regular Appeal from the decision of Roy Hurrochunder Ghose, 
Principal Sudder Ameen of 24^'Pergunnahs, dated 14/A May 
1851. 

SHA.MACHURN BUNDOPADHYA and others, 
(Defendants,) Appellants, 

versus 

MOHESHCHUNDER BUNDOPADHYA, (Plaintiff,) 
Respondent. 

Vakeel of Appellants — Baboo Ramapersaud Roy. 

Vakeel of Respondent — Baboo Kishen Kiskore Ghose. 

Appeal laid at rupees 2,798-5-4. If property 

The plaintiff and the principal defendant are brothers. The ^J^^^'J^r^o^ 

former sets forth in his plaint that in early life he left Bengal and a^oi™t undu^ 

proceeded to the North-Western Provinces, where he obtained ^^ Hi^oo 

employment, and from time to time made remittances to his bro- ofUie VunUy 

ther. That with the funds thus placed at his disposal his brother ^*»® ^a^« ^ . 

made purchases of land and household articles, and erected build- buted^o^e ' 

ings, and also kept a certain amount in deposit. After his return ^^"^^J^.^*!' 

to Bengal the brothers quarrelled, and the quarrel led to this suit, at^hf time"ia 

instituted by the plaintiff for delivery to him of the money held f«niiy part- 

•^ " nenbip, have 

B 
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( 2 ) 

# 

no rig;iit to in deposit by his brother, with interest, and for a declaration of 
fheacqmst'" his (plaintiff's) right to a two-third share of the lands, buildings, 
tion. A inem- and houschold articles purchased with his money, and to one-half 
whotm;^":'^ of the ancestral prope^^ 

at home mere- The defendants denied the right of plain^ to anything beyond 
pwe of i(K>kijr? a half share in the whole of the property under suit, alleging that 
ufrer the lu- the lauds had been bought and buildings erected by their joint 
™ fiTren *oan- ^^^^^> ^^^ ^^^^ whatever money had been received and not ex- 
not be consi- pended had, together with other moneys belonging to the defen- 
fiur^ereb*'^ dants, been invested in Government securities on account of both, 
rendered such though Only in the name of the plaintiff. 

personal assis • rpj^^ principal suddcr amccu decreed the claim for the deposit 
entitle him to with interest, and declared the plaintiff^s right to a half share of 
claim a share the other property in dispute. 

tv wbich^aiT'* The following issues are filed on behalf of the appellants : — 
absent membef First, — The plaintiff suing for specification and partition of the 
or ucquked***^ share held by himself for half of the ancestral property, for two- 
with tunds ac- thirds of the property acquired by himself, and for the whole of 
hiis ow/u*^- ^^^ amount deposited, does not the suit comprise several distinct 
sisted Indus- claims ? — and is not the plaintiff to be nonsuited in case it does ? 
***y- Second, — Is the plaintiff's claim for the money sued for legal 

and proper according to the Hindoo law ? — and is the principal 
sudder ameen's decision, based as it is upon the same, proper and 
equitable? 

Third, — Is the evidence adduced by the plaintiff sufficient for 
pronouncing a decree in his favor? 

The Court having heard the arguments of the pleaders on both 
sides, on the first issue raised by the appellant, are of opinion that 
the plaint is not multifarious in such a way as to render it inad- 
missible. They regard the several claims put forward as com- 
prising one general settlement between the brothers, which it waa 
not only lawful but right and proper to have disposed of under 
one judgment. The CQWct direct, therefore, that the pleaders 
proceed to the second aud third issues, taking them together as 
bearing on the merits of the case. 

Baboo Ramapersaud Roy. — The finding of the Court on the 
multifariousness of the plaint is an argument in favor of the 
second and third issues of the appellant. If, as has just been 
ruled by the Court, the whole matter is to be taken as one general 
settlement, then how could a decree be given for the whole of 
the deposit in favor of the plaintiff? 

On what principle either of justice or of the Hindoo law could 
the plaintiff be entitled to a greater share of the money in deposit 
than of any other part of the property? It is a fixed point in 
Hindoo law that so long as the members of a Hindoo family remain 
in joint connexion, all acquisitions by its several members must 
be regarded as common property, and this is surely consonant 
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with reason^ reference being had to the circumstances of Hindoo 
families in which it is usufd for one brother to leave home for 
employment while another remains to look after the family af* 
fairs^ both thus contributing to the general interests. I contend^ 
therefore^ that the decree of the principal sudder ameen is wrong 
in allowing the plaintiff to have a decree for the whole of the 
money in deposit^ and also in making a distinction between the 
rupees 2^793 covered by the decree, and such moneys as appeared 
to him from the letters of the plaintiff himself to have been 
appropriated by the plaintiff^ and which ought to have been given 
as a set-off to any claim that the plaintiff could make. If all the 
matters between the parties be viewed as merely one settlement 
of their claims and accounts^ the sums in question should not 
have been left out. 

Bahoo Ki8he% Kiskore Ohose. — I am prepared to show that by the 
Hindoo law^ and under the authority of numerous precedents, 
separate members of joint feunilies separately acquiring property 
by their own unassisted efforts, are entitled to the whole of such 
self-acquired property; for instance, see the translation of the 
DAyabaff, page 109, where this doctrine is clearly laid down ; see 
also Macnaghten's Hindoo Law, volume II., page 152 ; Strangers 
Hindoo Law, page 230 ; Select Reports of the Sudder Court, vo- 
lume I., pp. 85 and 178, and volume II., page 237. I would also 
call the attention of the Court to a case decided on the 17th 
February 1852, pp. Ill to 117. In these and many other deci- 
sions it has been clearly ruled that according to the Hindoo law 
current in Bengal, if property be acquired without aid of joint 
funds, by the exclusive industry of one member of an undivided 
Hindoo family, others of the same family, although they were at 
the time being in coparceny with him, have no right to participate 
in his acquisition. Further, the defendant in his answer distinct- 
ly states that before setting out on his journey to Gya, he had 
given all the money in his hands to the plaintiff by purchasing 
Company^s paper for him, and placing a portion in deposit with 
Oomachum Manick, from whom the plaintiff had subsequently 
received it. This however is contradicted by the evidence of the 
said Oomachurn, who deposed that the defendant had not deposit- 
ed the money with him. It had been placed in his hands by, and 
again returned to, the plaintiff himself. It is contradicted also 
by a letter written by the defendant after he had set out on his 
journey for Gya, in which he writes that he would faithfully 
restore to his brother the money in his hands after his return. The 
defendant had declared in his answer, that he had with the remit- 
tances purchased Company^s paper on the joint account, but 
only in plaintiff^s name ; but the fact is, that the purchase of 
the Company's paper had nothing to do with the remittances 
acknowledged by the defendant. The plaintiff bought it liim- 
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self^ and when this was stated in the rejoinder^ and the 
defendant asked to state through whom he had purchased the 
paper and on what terms^ he was quite unable to do so in his 
replication. In this case, as regards the deposit money^ there is 
but one point to settle. The defendant admits the receipt of the 
money remitted by the plaintiff. It was incumbent on him to 
show how he had disposed of it. He was utterly unable to do 
so^ and as a matter of course the claim was held to be established. 
As regards the set-off claimed by the pleader of the appellant^ the 
principal sudder ameen^ after a most careful examination of all the 
documents^ and with reference to the strong and positive charac- 
ter of the evidence^ held that there was no set-off to be made in 
favor of defendant. 

Baboo Ramapersavd Roy, in reply. — In regard to the Hindoo law 
and the authorities and precedents quoted by the pleader on the 
other side^ I disagree with the argument laid down. In the first 
place it will appear from a reference to Macnaghten's Hindoo 
Law^ volume I.^ pages 51 and &2, that the acquisition of one mem- 
ber of a joint family by means of his own exclusive and unassisted 
labor^ entitles the acquirer^ according to the law as current in 
Bengal; to a double share in partition ; and it was ruled in the case 
of Gudadhur Surma versus Ajodhearam Chowdree, decided by 
this Court on the 80th October 1794, that, where an estate was 
acquired by one of four brothers living together, either with aid 
from joint funds or with personal aid from the brothers, two- 
fifths should be given to the acquirer, and one-fifth to each of the 
others. Now I contend, that the care given by a member of a 
Hindoo family remaining at home to the family interests must 
be regarded as personal aid as respects any acquisitions made by 
absent members. The constitution of Hindoo society, and the 
absolute necessity there is for one member of a family remaining 
at home to look after the household interests, make it reasonable 
and just that the man who exerts himself in looking after the 
family should participate in all acquisitions made by the absent 
members, and that his exertions should be considered that sort 
of personal aid which the Hindoo law contemplates. I submit this 
point to the serious consideration of the Court, as nearly affecting 
the whole of the Hindoo community. 

With reference to what fell from the pleader on the other side 
as to the inability of the defendant to show when, through whom, 
and on what terms the Company's paper was bought, the Court 
will find these points distinctly stated in the replication. The 
principal sudder ameen decUned to examine the letters filed by 
the defendant, on the plea that they had no connexion with this 
suit, but I assert that they are connected with it, in as far as they 
will show, that sums of money were paid to, or on account of, the 
plaintifi* by the defendant, for which he is entitled to an off-set. 
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The letters written by the plaintiff from Owalior show that he 
received from his nephew Shamachum^ who was then at Jhansi 
in the North- West^ at several times^ an aggregate sum of rupees 
1,1 11. The principal sndder ameen, although acknowledgi^ these 
letters, does not go to- inquire whether these sums should not have 
been allowed as a set-off in an adjustment of the accounts. The 
defendant is fully entitled to be credited for any money paid, 
either by him or his son, to the plaintiff. 

Judgment. 

The Court are of opinion that the decision of the principal 
sadder ameen with regard to the deposit was quite in accordance 
with Hindoo law, as laid down in the authorities quoted in the 
course of the argument ; Looking to the precedents in the cases 
decided in this Court, we hold that if property be acquired without 
aid from joint funds by one member of an undivided Hindoo 
family, others of the family who have in no degree contributed to 
the acquisition by personal exertion, though being at the time in 
family partnership, have no right to participate in the acquisition. 
We do not think that a person who remains at home merely for the 
purpose of looking after the females and children of the family, can 
thereby be considered as having rendered such personal assistance 
as would entitle him to claim a share of any property which an 
absent member had purchased or acquired with funds accruing 
from his own unassisted industry. In this case the plaintiff sued 
for a declaration of right to a half share of the ancestral property, 
possession of two-thirds of certain buildings, lands and utensils, 
erected and purchased by his self-acquired funds, and for recovery 
of a sum of money held in deposit by the defendant on his 
account. The principal sudder ameen on the ground that the 
plaintiff had been unable to show that the lands, buildings and 
household articles had been acquired by his sole funds, award- 
ed him only half of these as well as of the ancestral property, 
but decreed to him the whole sum in deposit. The appeal is 
preferred against the award on this last point. We concur with 
the principal sudder ameen in thinking that it has been satisfac- 
torily shown, that the deposit was really acquired solely by the 
industry of the plaintiff when in service in a foreign country, and 
was remitted by him to his brother, and that the defendant's own 
letters clearly show that he promised to keep the money for him 
in deposit and not expend it. We also concur with the principal 
sadder ameen in considering that the letters filed by the defen- 
dant have no connexion with this suit. They were all written 
either from Jhansi or Nugod in Bundlekund, by the son of de- 
fendant to the plaintiff, and relate, so far as can be gathered from 
their contents, to matters distinct from those between the plain- 
tiff and defendant. 

The appeal is accordingly dismissed with costs. 
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The 4th January 1853. 
Present : 
DUNBAR, Esq., Judge. 



A. J. M. MILLS, Esq., 1 .^^ ... r ^ 
R. H. MYTTON,^ Esq.,' ) ^-^^^^^^^ ^""^^es. 



Case No. 134 of 1851. 



Regular Appeal from tfie decision of Mr. H. V. Hathom, Judge of 
Sarun, dated 27th December 1850. 

KHAJEH talis alee khan, alias KHAJEH SOOLTAN 
JAN, (Plaintipp,) Appellant, 

versus 

RAJA SAHIB PERHLAD SEIN and others, (Defendants,) 

Respondents. 

Vakeels of Appellant — Messrs. A, T. T. Peterson^ J. G. Waller^ 
Baboo Sumbhoonath Pundit^ and Moonshee Abbas Alee. 

Vakeels of Respondents — Baboo Ramapersaud Roy, Kishen Kiskore 
Ghose, and Moonshee Ameer Alee. 

In a suit up- SuiT laid at rupees 74,816-8-9-18-5, for the possession of 
heidttStfoUin- ^ a^Has share of tuppas Ramnuggur and others, 
quiry as to the This is a claim for the possession of a 4 annas share of the Raj 
SSmti^^ Ramnuggur with wasilat. The suit is laid at rupees 74,316-8-9-18-5, 
money is an and is founded upon a bill of sale alleged to have been execut- 
A^ntoliT^** ed by Sahib PerhladSein, in favor of Khajeh Hossein Alee Khan, 
made under OH the 23rd of September 1844. 

d^'^wTitl "^^^ defendant admitted the execution of the bill of sale and 
self importing" the receipt for rupees 75,000, but denied the payment of the 
^^^Y^^"^ purchase-money. 

8ideradon*foV The particulars of the case are given in the Sarun Zillah Deci- 
the agreement, gions for 1850, pp. 110 to 121, both inclusive. The judge dismis- 
sed the claim. His reasons are so clearly and fully stated that 
we deem it proper to set them forth at length. 

" The first point for consideration is the plea advanced by 
defendant that this suit is not cognizable ; the question of defen- 
dant's proprietary right being still pending on a special appeal 
before Her Majesty's Privy Council. I am of opinion, however, 
that defendant having already obtained a decree of the zillah 
qourt, and which has been confirmed in appeal by the Sudder 
Dewanny Adawlut, he was at liberty to sell a portion of his pro- 
prietary rights, thus far adjudicated by the Indian courts, and 
the institution of a special appeal to England neither bars the 
intermediate transfer by sale of a portion of the property so 
adjudicated, nor does it interdict the local cou^s from inquiring 
into the legality of such alleged transfer. The, transfer of a cl^im 
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by ^e pendente Hie is no bar to the adjudication of such claim^ or 
to the investigation of such transfer if disputed. If this claim be 
proved^ the purchaser will stand in the position of the former 
proprietor^ (to the extent of the rights so purchased^) and if 
disproved^ the propriet(»r will remain in his original position. 
I am aware of no precedent requiring the suspension of this suit, 
which (it may be also obserred) is £9unded upon a bill of sale^ and 
has no reference to the cause of action pending in special appeal 
which relates to the defendant's adjudicated right by inheritance. 

^' The second point at issue is the alleged side by the defendant 
of 4 annas share^ or one-fourth of the Baj Ramnuggur with its 
dependencies^ to the plaintiff's father Khajeh Hossein Alee Khan^ 
for the sum of Company's rupees 75,000^ stated to have taken 
place at Patna on the 23rd September 1844. The execution of 
the deed of sale at Patna, on the abore-mentioned date^ is admit* 
ted; but it is urged that no consideration was given, and that 
the defendairt was induced by Khajeh Hossein Alee Khan to 
give him a bill of sale^ transferring a four annas share of 
his proprietary right, upon the promise that he (the Khajeh,) 
would pay all the necessary eajtenses and costs ofsmt through the 
several courts, until brought to a successful termination; and the 
ilieffoHty of such a transaction (champerty) is now pleaded by the 
defendant as a bar to the plaintiff's daim, urging that assistance 
was ultimately withheld, and the promise upon which alone the 
bill of sale was executed remained unfulfilled. 

" The bill of sale, I observe, is written in Persian on stamped 

paper of the prescribed 

Subscribing WitnesseM. ^^^^^ ^^^ ^^^ ^^ 

1. Mina Hadee Alee. seal and signature of 

. 2. Skeikh Shobratee. Sahib Pcrhlad Sein, 

I: Ihffir.tdl^'^*^ r^ » conutersigned 

5. Fuqeer chund. by eleven Witnesses 

6. Chunee Lai. (including Binda Lai, 

7. Knda LaU (the scribe.) ^^^ sCTlhe.) Of these 

8. Mohunt Huree Dass, 9 j^^«„^j .^ ' , 

t. Bbeekkaree, J deceased. Witnesses seven have 

10. Mahomed Abdoos Samud,^ attended and given 
of Beerbhoom. ........... Uot pointed out. evidence before the 

11. Jumaet Khan, of Monghyr,) ^ 

court, Jive sweanng 
that Compan/s rupees 75,000 was paid into the hands of defen^ 
^nt (Perhlad Sein) in their presence, and two denying that any 
money was paid upon the stad occasion. A separate receipt bear- 
ing the same date, and signed and sealed and attested in the same 
manner, (with exception of the witness Kajee Devipershad 
Opadhea whose name is omitted,) is also filed, acknowledging the 
payment in full of Company's rupees 75,000. 

" These documents, I also noticed, were duly registered at Sarun 
on the 28th September 1844^ (five days after the transaction,^) 
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having been presented for that purpose by Jooteelal^ one of the 
agents of Sahib Perhlad Sein^ and by whom they were afterwards 
made over to Ilahee Buksh^ the agent of the Khajeh Hossein Alee 
Xhan. 

" I now proceed to consider the evidence of the witnesses cited by 
plaintiff in attestation of these documents. The following is a 
brief abstract of the facts stated by five subscribing witnesses 
(Nos. 1^ %y 4, 5 and 6^) who support the plaintiff^s all^ation. 
They say that in the month of Bhadoon (Rumzan) 1251 Fuslee^ 
(corresponding with September 1844) , the documents were written 
out by Binda Lal^ the scribe^ from a draft previously prepared at 
the Khajeh's house at Dewan Mohulla^ in the city of Patna^ in the 
presence of thirty or forty people (dependants of both parties) ; that 
the Khajeh desired Chunee Lai (No. 6^ his treasurer^) to bring the 
money ; that the forty-five bags were accordingly produced and 
placed before Perhlad Sein, thirty bags containing rupees 2,000 esjdi, 
and fift;een bags rupees 1,000 each ; that the money was counted out 
and examined in their presence; -and that after the defendant had 
attached his seal and signature^ and the witnesses had subscribed 
their names to the documents, the bags of money were taken 
away by defendant in palkees, ikkas, and by coolies. Three other 
witnesses. Ameer Alee, Gholam Abbas, and Mahomed Ashruf^ 
whose names are not on the bill of sale, give similar testimony. 

^^ The witnesses Binda Lai and Devipershad (whose names are 
also borne on these documents, but who are cUed by the d^endant) 
depose as follows : — Binda Lai (the scribe) states that on the day 
previous to the execution of this bill of sale. Sahib Perhlad Sein 
told him that he had made the Khajeh his kttfeel (surety) in this 
case, and that the Khajeh would hereafter pay all the expenses of 
the suit (Sahib Perhlad Sein verms Bunmurdun Sein) and in con- 
sideration thereof he was to execute a bill of sale in the Khajeh's 
favor for one-fourth of Raj Ramnuggur; the next day that meet- 
ing took place, and the Khajeh explained to the Raja that the 
rupees 75,000 was the amount fixed by way of compensation for 
expenses to be incurred and that he (the Khajeh) when the 
suit was gained would take a lakh of rupees from him and 
return the bill of sale, as he had no wish to become a 
shareholder in the raj; that the bill of sale was subse- 
quently executed at the Khajeh^s house at Patna, and the 
sum of rupees 75,000 entered as the amount purchase-money; but 
that nothing was paid at the time of executing the deed. This witness 
further declares that in the following fifteen months, (after the 
transaction) he believes near rupees 20,000 or 25,000 on account of 
costs and expenses, including servants^ wages, &c., may have been 
paid by the Khajeh Hossein Alee Khan, and that he himself re- 
ceived rupees 75 from the Khajeh's son (the plaintiff) upon his 
(the witnesses) going to Calcutta on the part of his master Perhlad 
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Sein to attend to the case ; that the separate receipt was takeii as 
a precautionary measure by the Khajeh in order to make the 
trmnsactioa con^lete; but that no purchase^money was paid at the 
time of executinff the deed. He, moreover, states, that the Raja 
Perhlad Sein is ign<»rant of Persian, (the language in which the 
document is engrossed,) and that the contents of the bill of sale 
were not explained to the Raja word for word by any person ; but 
that he was informed shortly of the contents by the plaintiff^s 
father, and that he (witness) told the Khajeh that when his right 
of succession was established then the Khajeh would get his 4 
annas share. He further adds that Perhlad Sein is scarcely able 
to read and write even in Hindee, and is totally ignorant of the 
practice of our courts or the nature of legal documents, and that 
the Raja conceded to the execution of the deeds upon the clear 
understanding that the whole of the expenses in this country and 
in England, in conducting the suit through the several courts, 
including his private expenses, servants' wages, &c., would be 
defirayed by Khajeh Hossein Alee Khan. When cross-examined 
by the plaintiff's vakeel, he further stated, that at the interview 
both parties proceeded to the banks of the Ganges at Meeton 
Ghaut, and that the Khajeh for the satisfaction of the Raja, in the 
presence of numerous attendants, swore by the water of tlie 
Ganges (which he explained was his Khajeh-khizeh and the Raja's 
deota), that he would pay all the costs of suit through the S udder 
Court to England, and that the Raja on his part gave a separate 
agreement tor one lakh of rupees in addition as the Khajeh's 
Jiuq-'Ui'miknut, or compensation for labor. The agreement is of 
course not admitted or produced by the adverse party. 

'^The evidence of Kajee Devipersaud Opadhea, No. 5, con- 
firms the above statement of Binda Lai, in regard to the execution 
of the deed of sale and receipt at Patna in the presence of numer- 
ous adherents, upon the general understanding that the Khajeh was 
to bear all the expenses of the suit to its final termination^ He de^ 
dares that not a pice waspcnd in his presence, and he repeats the 
conversation at the Ghaut, — ^the Khajeh setting forth that he was 
playing a game of speculation, and was giving rupees 100 and 
expected to gain rupees 200 if he won ; that the Khajeh told him 
(the Raja) that if he gained his cause, he would take from him 
not only the full costs but a lakh of rupees besides, and that the 
Khajeh pledged his oath on the Ganges' water to the above effect. 
This witness adds that rupees 100, to his knowledge, was brought 
from the Khajeh's the following morning by Hurree Dass, and 
thai he (the witness) wrote a receipt for the amount ; that the 
Khajeh afterwards allowed the Raja rupees 150 monthly for his 
personal expenses, and that about rupees 7,000 or 8,000, he thinks, 
may have been sent by the Khajeh for that purpose to Godna 
wher^ the defendant resided, and that he (as one of the Raja's 
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people) was in the habit of granting receipts for these sums ; that the 
Khajeh subsequently met the Raja at Sonepore, and told him that 
he had spent rupees 20,000 or 25,000 in conducting the suit on his 
account. He speaks of another demand of rupees 1,000 made upon 
the Khajeh through him, which was met in anger by the Khajeh, 
who objected to these incidental demands on the part of the Raja, 
but that rupees 200 upon that occasion was eventually paid by the 
Khajeh to the witness. 

" There was an air of truth about this witness which could not 
be mistaken. He is a Nepaulese by birth, and apparently a res- 
pectable man, and had been entrusted with the office of kajee; 
and when asked by the Court how he reconciled his statement 
with the contrary evidence adduced by five witnesses who had 
deposed to the payment of rupees 75,000 in their presence, giving the 
particulars of the number of bags, &c., and how it was counted 
out and taken away by the defendant, he smiled, saying such wap 
altogether false, and that if a single rupee be proved to have been 
paid, he was willing to be blown from a gun and would light the 
match himself. 

" Six other witnesses are cited, and have given evidence on be- 
half of the defendant ; their names are not- 
DefendanCa Witnesses, ed in the margin. Their testimony con- 
1 Baboo Bydinath. S^ms the Statements of Binda Lai and 
2! Gunga i^ituk. Kajee Devipersaud Opadhea as to the execu- 

3. Sheodial Singh. tion of the bill of Sale and receipt at Meeton 
5! Trruk'^Skldi. Ghaut, upon the clear understanding that 

6. Seetulpersbad. the Khajeh was to bear all the expenses of 

the suit, and was to receive as compensation 
a lakh of rupees for his trouble, and to repay himself together 
with the costs from the 4 annas share of the property assigned 
to him for that purpose. They observe that the entry of rupees 
75,000 in the bill of sale, and execution of a separate receipt for 
that amount, was merely nominal, in order to render the transac- 
tion valid, and that not a single pice was paid at the time of 
executing the deed. 

** Taruk Singh, No. 5, (also a Nepaulese) confirms the payment of 
rupees 200 to the Raja at Godna, and subsequently rupees 150, 
(and other 500 asked for and promised to be sent shortly). This 
witness (No. 5) added that he had known Perhlad Sein all his life, 
and that he is certain that the Raja could not have afibrded to 
pay the expenses himself, and that they were borne by Khajeh 
Hossein Alee Khan. He, moreover, adds that he is related to 
Sreekantea Debee, and names those who have in like manner borne 
the expenses of the several parties concerned in the Ramnuggur 
case. 

" The above is a sufficient abstract of the principal evidence 
adduced in this case. I proceed to draw my conclusions, and in 
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so doing will refer to such documentary proofs as appear to bear 
upon the points at issue. 

"As before stated, the execution of this bill of sale and the 
receipt for Company's rupees 75^000 is admitted, but the payment 
of the purchase-money is positively denied. The Sudder Dewanny 
Adawlut in the case of Musst. Shurfun and another, appellants, 
versus Sheikh Gholam Mahomed and others. No. 103 of 1847, 
dated 13th May 1848, (cited by the plaintiflf), observed that * in all 
cases dismissed by the Court as coming within the definition 
of champerty, the consideration was altogether indefinite : the 
stipulation was the transfer of a portion of the property sued for 
on the transferer advancing money for the payment of costs, 
and such contracts have not been sanctioned by the Court. In 
the present case the consideration was specified, but the object 
for which the money was required is also stated. The insertion of 
tliis, which may be considered as so much surplusage, cannot 
invalidate the deed. The Court proceeded to state that they ' are 
not satisfied that the consideration was ever paid,^ and dismissed 
the suit. The above judgment which I have quoted was given 
in a case very similar to the present. The specific sum is here 
stated, but I am by no means satisfied that the consideration was 
ever paid. The legality of the transaction and the proof adduced 
upon this point has now to be considered. I confess I am unable 
to place any reliance upon the evidence of the five witnesses who 
have solemnly aflSrmed to the payment of rupees 75,000 in their 
presence. The sum is large, and the interest at stake is consider- 
able, and yet the plaintiff has been unable to produce, in support 
of his assertion, more than eight witnesses out of thirty or forty 
persons said to have been present upon the occasion. 

*' Second, — Of seven witnesses produced whose names are barne 
on the documents, two positivelij deny that any payment was made 
in their presence. 

" Third, — It is quite unusual for private individuals, such as 
Khajeh Hossein Alee Khan, then living at Patna as a private 
gentleman, to retain in his own hands so large a sum as rupees 
75,000 in cash, and to pay such a demand from his own pocket ; 
native gentlemen at Patna and elsewhere usually employ bankers, 
but there is no evidence adduced of this sum having come from 
any bank or mahajun^s kotee. 

'^ Fourth, — It may be fairly asked whether the Khajeh's income 
at that time justifies the belief of his being able to command so 
large a sum. It is well known that for many years previously he 
was merely an attachS to the Maharaja Mitterjeet Singh of 
Tickary (Gya), and although he has some property at Moo- 
teeharee, he was never supposed to be a man of wealth. 

" Fifth, — ^Two witnesses whose names are borne on the bill of sale, 
and six witnesses cited by defendant, prove that these documents. 
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assigning a one-fourth share of the Raj Ramnuggur to Khajeh 
llossein Alee Khan, were executed upon a solemn affirmation 
made by the Khajeh that he would pay all the law expenses and 
carry defendant through the several courts with a view to establish 
his (Perhlad Sein's) right and title to the Raj Ramnuggur, and 
that the insertion of Company^s rupees 75,000 and the execution 
of a separate receipt for that amount was merely nominal in order 
to render the transaction legal and valid, — a precaution which the 
plaiutifl'^s father (known to be a shrewd intelligent man) would 
doubtless take for the protection of his own interests. 

" Sia^ih, — Kthe rupees 75,000 had been actually paid into Perhlad 
Seines hands, how was it that the Khajeh and his son immediately 
afterwards assisted the Raja's people and the Raja himself with 
currtnt expenses ? 

" Seventh, — It has been asked in return why the Raja subsequent- 
ly executed several other bonds for large sums in favor of plmntiflf, 
pledging his property, if in this former transaction, as he affirms, 
he had been deceived and received nothing, and what security had 
he for the payment of the costs of this suit or the performance of 
the various promises said to have been made to him by the Khajeh, 
and for which he voluntarily pledged one-fourth of his inheritance? 
There is no difficulty in answering these questions. The Raja 
Pcrlad Sein is evidently a very weak and ignorant person, scarcely 
able to read or write or even converse upon ordinary topics; 
it can easily be imagined, therefore, that in his pecuniary trans* 
actions connected with the assertion of his claim by inheritance to 
the Raj Ramnuggur, and being at the time in a state of extreme 
poverty, he immediately became a tool in the hands of the servants 
and defendants and unprincipled agents, who apparently have 
obtained the Raja's seal and signature to bonds and other liabilities 
(perhaps at the instigation of his adversaries) without receiving in re- 
turn any adequate consideration, and I have little doubt that the inser- 
tion of the clause in this bill of sale and in the receipt, and subse- 
quent petitions to the effect that the ^ purchase-money had been 
received in full,' was a fraudulent transaction on the part of his 
agents, and that the admissions were false representations made on 
his behalf through the chicanery of the said agents, and should not 
therefore (in this case) be regarded as voluntary admissions made 
by a party through his authorized agents, and by so doing deprive 
this helpless person of a portion of his hereditary rights. 

" Believing, then, the consideration mentioned in the bill of 
sale and separate receipt to have been merely nominal and not 
actually paid, and that the assignment of one-fourth of the estate 
was made upon the faith of a verbal agreement on the part of 
Khajeh Uossein Alee Khan to liquidate the costs and other expenses 
of the suit then pending in the zillah court, and which agreement 
was only partially fulfilled, and such contract being in itself illegal 
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and void^ under numerous precedents of champerty^ decided by the 
Sudder Dewanny Adawlut, 

" It is Ordered: 

''That this suit be dismissed with costs, to be liquidated by the 
plaintiff. The third party (Issurdut Tewaree) to pay his own 
costs.'' 

The issues proposed by the pleaders for the appellant and re- 
spondents are as follows — 

Issues on behalf of the Appellant. 

first, — The defendant having repeatedly admitted in the 
civil court the fact of (his) selling the disputed property and re- 
ceiving the value in full, can now his denial of the sale and per- 
fecting the same, and receipt of the value, contrary to his former 
assertion, be listened to by the Court ? Can (now) the seller be 
benefitted by such denial, and is there a necessity (after the above 
admissions) of requiring any other proof of the sale and receipt of 
the purchase-money from the appellant? 

Second, — Should the Court think it necessary to require from 
the appellant (plaintiff) other proofs of the sale and receipt of the 
purchase-money, then would not the evidence adduced by the plain- 
tiff be sufficient to show that the sale has been completed and the 
seller has received the value? 

Third, — ^Are the zillah judge's reasons for dismissing the plain- 
tiff's claim right, with reference to the papers on the file and the 
circumstances of the case ? 

Fourth, — ^With reference to the former and recent precedents of 
this Court, can the zillah judge's opinion of the present case, being 
a champerty affair, be a ground for dismissing the plaintiff's claim 
(for possession) preferred upon strength of the bill of sale ? 

Issues on behalf of the Respondents. 

first, — The plaintiff sues on the ground of a deed of sale and 
receipt for the purchase-money, but instead of filing these two 
documents in original, lie produces copies (of the same) on papers 
bearing 8 annas stamps ; it is therefore a point for consideration 
as to whether the plaintiff's claim ought not to be dismissed with 
reference to the stamp llegulation ? 

Second, — ^The disputed property not having been the right of, 
and held by, the respondents at the time the kubala was execut- 
ed, but sued for by several parties in the court of first instance, 
it is also a point for consideration whether such sale is legal and 
valid? 

Third, — The kubala upon which the claim is founded has been 
executed in favor of the appellant's father, who left several heirs, 
and the plaintiff (appellant) brings this claim on the ground of 
deeds of compromise, executed by his brothers and sister, but 
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nevertheless does not include them as defendants in his suit. 
The point therefore to be adjudicated is, whether the case is en- 
titled to be heard and tried in the absence of the other heirs to the 
father of the appellant ? 

Four thy — ^Whether the plaintiff (appellant) has duly proved that 
bv the compromise effected between the heirs of his father, the 
right and title to the property in dispute have entirely devolved 
on himself^ according as he alleges it to be the case ? 

The Court direct that the issues in bar be first argued. 

First as to issue the first : — 

Baboo Kishen Kishore G?iose, for respondents. — The plaintiff 
sues on the ground of a deed of sale and of a receipt. The deed of 
sale should bear a stamp of rupees 100, according to the stamp law. 
Neither is the original deed of sale nor the receipt filed in this 
case, but copies are filed on paper bearing 8 annas stamp. The 
original receipt should bear a stamp of rupees 4. If copies of original 
instruments are filed for the purpose of being given in evidence, 
for the recovery of money secured thereby, the paper on which 
the copies are transcribed should, according to law, bear a stamp 
equal to that affixed to the original. The pleader refers to, and 
reads. Article 20, Schedule A, Regulation X. of 1819, and urges 
that as the original deeds are not filed and no reason is alleged 
for their non-production, the copies of the instruments should 
bear the same stamp-duty as is prescribed by the Regulations for 
the original deeds, and as they do not bear such stamp-duty 
they cannot be admitted in evidence. If the deed be not admit- 
ted in evidence, the claim of the plaintiff which is essentially 
founded thereon must necessarily be dismissed. The pleader quotes 
several decisions * of this Court in support of his arguments, and 
especially refers to the decision in the case of Maharaj Koomar Sajee 
Lall, appellant, versw Inder Singh Baboo, disposed of on the 
29th of November 1852. The defendant in that case admitted 
the deed of sale, but pleaded that he had not received the full 
consideration money. The Court held that as the deed of sale 
bore an inadequate stamp, it could not be pleaded. In this 
case the defendants admit the execution of the deeds, but deny 
the receipt of consideration, and allege that they were induced by 
false promises to execute the deeds. The suit for the above rea- 
sons must, under the stamp law, be necessarily dismissed. 

Mr. J. G. Waller^ for appellant. — ^The claim is not wholly 
founded on the deed of sale. There is indeed a specific issue rais- 
ed on this point by the appellant, whether the defendants, having 
repeatedly admitted the fact of their selling the disputed property, 
can on denial of the sale and receipt of the value contrary to 

* 28th of January 1852, p. 49. 
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their former assertion be listened to by the Court. This issue was 
accepted by the respondents^ and the appellant has a right to have 
the point argued. The pleader contends that the documents in 
question bear the stamp prescribed by law. The documents were 
not put in as evidence of the contract. The copies were given to 
persons who were not parties to the contract. The original deeds 
have been filed in the Ramnuggur case, and the copies were taken 
to show that the deeds of sale and receipt were filed in the very 
case in which the defendants were parties. The plaintiff has not 
pleaded the counterpart of the deed as evidence of the original 
deed of sale, and therefore it is not on an insufficient stamp. The 
plaintiffs claim is founded on a bill of sale which could not be pro- 
duced, and it is nowhere stated in the plaint that the claim is founded 
on the copies of the documents in question. The pleader, in con- 
clusion, refers to the case of Mr. C. Abbot, verms Earn Jye Khan, 
in which it was ruled that parties may be held responsible as sure- 
ties although their surety-bond could not be produced in evidence 
against them by reason of want of stamp, upon their own implied 
admissions in the pleadings of their position as sureties. 

Mr, A, T. T. Peterson, for the appellant. — The copy of the 
deed of sale was not evidence of the title. It is merely copy of 
an instrument filed in another court, and therefore Article 20, 
Schedule A, Regulation X. of 1829 does not apply to it. The 
copy is merely evidence of the instrument having been filed in 
another suit. There is no fraud on the revenue in adopting this 
course. The documents can only be looked on as secondary evi- 
dence, pleaded on a sufficient stamp, to show that the original 
deeds could not be produced. If the case can go on without the 
production of the stamped document, it is quite immaterial to 
produce it. These deeds are not produced as counterparts of the 
original deed, but as secondary evidence to substantiate the claim, 
the original deeds of sale not being forthcoming. 

Baboo Ramapersaud Roy, for respondents. — This Court is guid- 
ed by the Regulations, and the law is very strict on the matter of 
stamps. The Court can of itself take up questions affecting the 
stamp-laws irrespective of the pleadings. The appellant must 
admit that the suit is on the bill of sale ; or having nothing to do 
with the bill of sale, he must rely on the evidence and the admis- 
sions of the defendants. If the appellants were willing to proceed 
with the case on the evidence, irrespective of the deeds, and not 
plead the bill of sale, there would be no objection on our part to 
give up the issue, but he refuses to do that, and insists in stating 
that the stamp laws are not violated, that the stamp affixed to the 
copies is of the proper stamp, and that the documents were not filed 
in evidence of the claim. It cannot be doubted from the petition 
putting in the document that they were filed as evidence of the 
title, and they are therefore clearly inadmissible. The copies in 
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question were not given to strangers, but to the plaintiflPs bro- 
ther, and were given for the purpose stated in the law, viz,, to 
secure his rights on the document. The case of Abbot quoted 
by the pleader on the opposite side is not in point. In that case 
there were decrees of a summary court in which the sureties ad- 
mitted their responsibility. In this case there is a broad denial 
of responsibility. 

Judgment. 

The suit is founded on a bill of sale and receipt for money al- 
leged to have been executed by Sahib Perhlad Sein in favor of 
Khajeh Hossein Alee Khan. The original documents are not 
produced, and it is expressly stated in the petition filing the copies 
of the documents in question that they were filed in this case for 
the purpose of proving the title of the plaintiff to the property 
claimed. 

The Court must therefore consider that the suit is grounded 
essentially on them, and that they cannot possibly be regarded in 
the light of secondary evidence of the existence of the originals in 
another record. By Article 20, Schedule A, Regulation X. of 
1829, it is provided that copies or counterparts of any deed or 
instrument attested to be true copies, and furnished to a party to 
the same for the purpose of being given in evidence for the reco- 
very of any sum of money, property, interest, or right secured 
thereby^ shall bear the same duty as prescribed for the original 
deeds by the Regulation. The deed of sale bears a stamp of 
rupees 100, and the receipt that of rupees 4, whereas the attested 
copies produced in this case are written on papers of eight annas' 
value each. As the documents therefore are written upon stamped 
papers of inadequate value, we must on the established precedent 
of this Court, and under the clear requirements of the law, dismiss 
the present suit with costs. In the case quoted by Mr. Waller, 
viz. that of Abbot versus Ram Jye Khan, reported at page 190 
of the Decisions for 1852, there was a decree of court unchal- 
lenged, independent of the security deed on insufficient stamp, 
proving that the party was responsible as a surety, therefore the 
Court was able to proceed with the case on the proofs and facts as 
they stood recorded. 

The dismissal is to be understood as only referring to the docu- 
ments as they stood when the suit was laid, and as carrying there- 
fore only the consequences of a nonsuit. 
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The 4th January 1853. 

Present : 

J. DUNBAR, Esq., Judge. 

A. J. M. MILLS, EsQ.,!^^ . .. ^ . . ^, 
E. H. MYTTON, Esq., I^-^^^*'^''^^""- 

Case No. 245 op 1851. 



Regular Appeal from the decision of Mr. C. Mackay, Principal 
Sadder Ameen of Dacca, dated I2th February 1851. 

SYED abbas alee and others, (Defendants,) 
Appellants, 

versus 

MUSST. SAGHEERA KHATOON, (Plaintipp,) 
Respondent. 

Vakeel of Appellants — Baboo Ramapersaud Roy. 

Vakeels of Respondent — Baboo Kishen Kishore Ghose and Mr. 

R. Norris. 

Suit laid at rupees 6,191-4-0-2, for possession of resumed kJchi- A suit under 

raj lands, and for permanent farm of the same. ritoncf fof ^" 

This was originally a suit for possession by right of inheritance property situa- 

of a 1 anna 8 gundaa share out of 3^ annas 9 gundas 2 cowrees, j^^i^tS^"' 

in a portion of lakhirqj property left by Shah Gholam Alee. The cannot be tried 

principal sudder ameen decreed in favor of the plaintiff, and the ^f^hout^r- 

judge reversed that decision, when the case coming before this mission obtain- 

Court, it was found that the plaintiff contemplated suing for clrcX^oSw 

further property left by her father,, and it was ordered that the of nth January 

case should be remanded, and an option given to the plaintiff to ^^^* 
include by supplementary plaint the remainder of her claim, or to 
waive it. She adopted the former course. 

The following is a pedigree of the family, as gathered from the 
pleadings : — 
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Zeboonissa and Meer Alee^ defendants, pleaded that the land 
sued for originally, as well as all other property of the late 
Gholam Alee, was sunk in the dower due to their mother or grand- 
mother. Sahib JaU; under a kabeenama, and that they as her ' 
heirs were entitled thereto. 

Abdool Alee (although denying the justice of it) pleaded a 
solanama filed in the Furreedpore civil court, when in conse- 
quence of disputes among the members of the family the property 
came under attachment. He prayed that an award should be 
made recognizing this solanama. 

Syed Abbas Alee, the present appellant, was the only party 
who filed a supplemental answer to the supplemental plaint put 
in by the plaintiff. He pleaded that the date of dispossession had 
not been given ; that all the necessary parties had not been sued ; 
that as regards the property left by Gholam Alee, a dispute 
arose among the heirs, and it was attached ; subsequently, a sola- 
nama (to which he does not assert that plaintiff was a party) 
was filed in the presence of her vakeels, by which Abdool Alee 
got a 4 annas 6 gundas share, which finally, in consequence of 
the suing out foreclosure of a conditional sale, became the proper- 
ty of this defendant. This suit he contends, being brought more 
than twelve years after that period, cannot be heard. Some por- 
tion of the property included in the supplemental plaint, he states, 
never came to Gholam Alee, but was bestowed in gift by the 
common ancestor Alee Azeem on Shuhur Banco, defendant's 
mother. Alee Azeem died sixty-two years ago. Other portions he 
asserts are not in his possession, although he has a claim on them. 
With regard to the Dewankhana sued for, which is said to have 
formed a part of Alee Azeem^s gift to Shuhur Banco, this defen- 
dant states that he was bom in it, and that his branch of the 
family have occupied it thirty-eight years. 

The decision of the lower court does not enter into a considera- 
ation of the question of limitation, but recording that this point 
had been disposed of by the former principal sudder ameen, 
moulvee Nazim, in his proceeding under Section X. Regulation 
XXVI. of 1814, proceeds to dispose of the case on its merits. 

Two issues were taken, — 

First, — As to the genuineness of the kabeenama to Sahib Jan, 
and whether the property in dispute was included therein. 

Second, — ^If included therein, whether the property was in 
possession of Sahib Jan from her marriage to her death in 1224. 

The principal sudder ameen pronounced the genuineness of 
the kabeenama not to be established, and moreover that it con- 
tained no specification of property ; deeming it therefore super- 
fluous to enter into a consideration of the second point, he 
passed a decree for the whole property in suit. The plea of 
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Abbas Alee that a portion of the property sued for never came to 
Gholam Alee was not put in issue. 

From this Syed Abbas Alee appeals, and the following issues 
* are proposed by his pleader : — 

First, — Whether the plaint is not bad for want of boundaries ? 

Secondly y — ^As the properties claimed lie in two districts, whether 
the whole of the proceedings of the lower court are not vitiated 
in consequence of permission not having been solicited from this 
Court to decide this suit at Furreedpore ? 

Third, — ^Whether the supplemental plaint by which the claim 
was increased is valid under the law ? 

Fourth, — Whether the claim of the plaintiff is barred by limita- 
tion or not? 

Fifth, — ^Whether the kabeenama pleaded by the defendants is 
proved or not? 

Sixth, — ^Whether the solanama is proved or not ? 

Seventh, — ^Whether the proofs adduced by the plaintiff are such 
as to eQtitle her to get a judgment in her favor ? 

The pleader for appellant withdraws the first issue. 

As regards the second issue, the Court direct the pleader to 
point out where the pleadings show that the properties sued for 
are situated in different judicial districts. 

Baboo Ramapersavd Roy — Points to the concluding part of 
the supplemental plaint, in which it is stated that in addition to 
properties sued for as belonging to zillah Dacca Jelalpore, a por- 
tion of the property is in ziUahs Backergunge and Jessore. How- 
ever, he submits that if the plaintiff, respondent, is content that 
such portion of the decision as decrees land in those districts 
should be considered void, he will not press the objection. The 
presumption on such a statement is that the lands are situate in 
different districts ; and to show how jealous this Court is of the 
lower courts' exercising jurisdiction in such cases without per- 
mission obtained, he would cite the case of Govind Monee Chow- 
drain versus Parbuttee Chowdrain, reported at page 41 of Sudder 
Dewanny Adawlut Decisions for 1850. 

Baboo Kishen Kishore Ghose, in answer. — ^This objection has 
been taken for the first time now ; but I cannot deny that tuppa 
Beer Mohun, talook Gholam Alee, is in zillah Backergunge. The 
other estates are in the judicial district of Dacca. The suit was 
originally for land only in Dacca, but was remanded by this 
Court in order to give opportunity to plaintiff to include the other 
lands in suit, which she did; hence this difficulty has arisen. This 
suit was originally brought before the enactment of Act No. III. 
of 1837, which gave the Sudder power to order suits for land in 
different districts to be tried in one, but the supplemental plaint 
was filed subsequently. 
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Judgment. 

Under the precedent quoted by the pleader for appellant, and 
that of this Court reported at page 256 of the Decisions for 1847, 
we are reluctantly obliged to remand this suit in order that the 
lower court may obtain permission to exercise jurisdiction in the 
case in the manner indicated by paragraph 2 of the Circular 
Order of 11th January 1839. The decision of the lower court 
is accordingly reversed, and the suit remanded. The lower court 
having ascertained in what jurisdiction the greater part of the 
property sued for is situated, and obtained the orders of this 
Court as to where the suit is to be tried, the Court directed to 
try the case must issue fresh process to the parties, who will then 
be at liberty to file fresh pleadings or refer to those originally 
put in. This being done, the Court will draw a fresh Section X. 
proceeding, putting in issue the pleas of all the defendants, which 
appear to have been partially neglected in the decision now 
before the Court. 



The 6th January 1853. 

Present : 

J. DUNBAR, Esq., Judge. 

A. J. M. MILLS, Esq., \nm - 4^ r ^ 
R. H. MYTTON, Esq., /^-^^^^^^ '^''^^'^' 

Case No. 123 op 1852. 



WV%^*'VNrt/W\rfS/N/^^^A/W^ 



Special Appeal from the decision of Mr. fV. Si. Quintin, Addi- 
tumal Judge of Tirhoot, date 24th July 1851, reversing 
a decree of Moulvee Niamut Alee Khan, Principal Sudder 
Ameen of that district, dated \7th January 1850. 

BABOO SHEOSUHYE, (Plaintiff,) Appellant, 

versus 

BABOO BUNEAD SINGH and others, (Dependants,) 
Respondents. 

Vakeel of Appellant — Baboo Ramapersaud Roy. 

Vakeels of Respondents, Mr. J. G. Waller and Moonshee Ameer Alee. 

This case was admitted to special appeal on the 2nd March, Cause of ac- 

1852, nnder the following certificate recorded by Messrs. A. J. inse t .? 

M. Mills and R. H. Mytton: miscellaneous 

(The particulars of this case will be found at page 326 of the ^^uchL^nJx' 

zillah Tirhoot Decisions for July, 1851.) controiexiHt- 

" The suit was instituted to obtain possession, as proprietor by ibTiitiM"-^i^'!' 

purchase, of a third share in 8 annas of mouza Gopal Ram Kishen, verse poises- 
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sion for more 
than twelve 
years beings 
proved, suit 
barred under 
the law of li- 
mitation. 



with mesne profits from 1244 up to 1256, and to set aside an 
auction purchase. 

" The principal defendants pleaded that the suit was barred by 
the law of limitation, as more than twelve years had elapsed from 
the date of the auction sale, which was made in 1833; and they 
foreclosed the rights and interests of the then possessors of the 
property in suit, viz. those of Talla Singh and Bojjoo Lall Singh. 

"The principal sudder ameen decreed the claim, on the 
grounds that the plain tiflf obtained a decree for possession in 1836, 
in virtue of a deed of sale executed in his favor by Sarebjeet ; that 
Sarebjeet was in possession at the time of the auction ; and that the 
suit was not barred by lapse of time, as the cause of action arose 
on the miscellaneous order passed by the Court on the 20th of Sep- 
tember, 1836. 

" The judge reversed the decree of the principal sudder ameen, 
on the point of limitation. He held that as the auction took place 
in 1833, an action to reverse it mmt be preferred within twelve 
years from the date it was made. 

" It appears that the plaintiff obtained a decree for possession 
of the property in suit in 1836, and in suing out execution of his 
decree he was opposed by the defendants, on the plea that they 
were in possession of the same, and the Court, on the 20th of Sep- 
tember 1836, referred him to a regular suit against the possessors, 
who were not a party to the decree for the establishment of his 
right. 

" We admit the special appeal, to try whether the cause of action 
arose in this case from date of the auction purchase, as laid down 
by the judge> or from the date of the miscellaneous order passed 
by the civil court, on the 20th of September 1836, as ruled by the 
principal sudder ameen." 

Baboo Ramapersaud Roy, for appellant. — The simple point in 
this case is, from what date limitation is to be calculated. The 
law is clear ; the courts are prohibited from trying any suit if the 
cause of action shall have arisen twelve years before any suit shall 
have been commenced. In this case the pleadings show that 
Sarebjeet was the vendor of the plaintiff; that the property 
belonged to one Honooman Dutt, who sold it conditionally as 
the plaintiff says, and absolutely as the defendants say, to Talla 
Singh ; that after the redemption of the mortgage, Honooman, 
the mortgagor to Talla Singh, sold it absolutely to Sarebjeet ; and 
that plaintiff did not acquire an absolute right in the property 
until he obtained his decree of foreclosure and possession in 1836. 
The auction purchasers acquired the rights and interests of Talla 
Singh only, and they do not profess to have purchased the right 
or title of either Honooman or Sarebjeet, from the latter of whom 
plaintiff purchased the property. There is, therefore, no sort of 
privity of title between plaintiff and Talla Singh, the vendor of 
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the defendant^ and the defendant himself. The cause of action 
of plaintiff arises therefore from the time when he was endamag- 
ed, viz. in 1886, 

Mr. J. G. Waller, for respondents. — ^There was no order passed 
by the principal sudder ameen on the 20th of September 1836. 
When the plaintiff got his decree in 1836, and attempted to exe- 
cute it, he was met by the defendant in possession on the 
ground that he was in possession in virtue of a purchase at 
a pubhc sale in 1833; no opposition was made to the sale^ 
and no opposition to the defendants^ taking possession. Talla 
Singh was at the time the registered proprietor. The prin- 
ciptd sudder ameen recorded a reference to the judge on the 
20th of September 1836, for instructions how to act, staying, 
in the mean time, the execution of the decree obtained by the 
plaintiff. On the 5th of November, 1836, the principal sudder 
ameen recorded an order that it was unnecessary for the present 
to make any reference. It was then open to the plaintiff to ap- 
peal against the order, but he took no further steps for the execu- 
tion of his decree. The cause of action cannot have arisen from 
the 30th of September 1836, because no order of court can create 
a cause of action ; if so, the remedy would be against the court. 
The cause of action must be independent of any such order. The 
real issue to be tried in this case is, was there ever a deed of sale 
in favor of Sarebjeet, the vendor of plaintiff's inheritance, and 
did he obtain possession under it ? The plaintiff alleges that the 
deed of sale was in 1825, and the present suit is instituted in 
1847. The judge has erred in narrowing the time of limitation ; 
it should run from 1825, in which the real cause of action arose. 
It is also to be remarked that the plaintiff did not make the cause 
of action the 20th of September 1836, in his plaint, but stated 
that he was dispossessed after obtaining a decree and was opposed 
by defendant. 

The pleader refers to the decision of the full bench of the 30th 
of December 1848, and Construction No. 1036, to show that the 
Court has applied the law of limitation under analogous circum- 
stances. 

Moonshee Ameer Alee followed on the same side. 

B<iboo Ramaperaaud Boy, contra. — The respondents' pleader has 
gone into the merits of the case, which is foreign to the certificate. 
If the judge has gone into the merits of the case, and determined 
that no right of property was vested in Sarebjeet, and that the 
sale to Talla Singh had been an absolute possession, then there 
would have been no ground for special appeal. The judge merely 
roles that the cause of action arose from the date of the sale, 
and upon this point the appeal has been certified. The judge 
merely notices, against the principal sudder ameen's finding, that 
at the time of the auction Sarebjeet was in possession. 
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Judgment. 

Mr. J. Dunbar. — The judge finds the possession of the defen- 
dants to be proved from the date of auction purchase, in 1833. 
They were not parties in the suit in which the plaintiff sued for 
iforeclosure, and were therefore in no way affected by the decree. 
Having been in undisturbed possession for fourteen years, no 
suit will lie against them under the general law of limitation. I 
consider the niling of the judge to be correct, and would dismiss 
the appeal. 

Mr. a. J. M. Mills. — ^The point to be tried in this case 
is, whether the cause of action arose from the date of the auction 
purchase, as laid down by the judge, or from the date of the 
miscellaneous order passed by the civil court, on the 20th of 
September 1886, as ruled by the principal sudder ameen. I am 
of opinion that the miscellaneous order cannot be taken as the 
date of the cause of action in this case. Such an order cannot 
*' control existing legal disabilities." The auction sale oecurred 
in 1833, and from this fact, as well as from the plaintiff's own 
showing that the defendants were in possession when he sued 
out execution of his decree, the judge comes to the conclusion 
that Sarebjeet, the vendor of the plaintiff, was not in possession 
of the property in suit when it was bought by the plaintiff. From 
that date more than twelve years had elapsed before this suit 
was commenced, during which period possession adverse to the 
plaintiff was held. I am of opinion, therefore, that the judge has 
rightly applied the law of limitation, and would reject the 
appeal. 

I may add, that when the period of limitation had begun to 
run as against the vendor, the vendee is of course subject to its 
operation. 

Mr. R. H. Mytton. — The principle upon which the question 
of what date should be taken as that from which limitation 
should be calculated, is laid down correctly, in my opinion, by 
Macpherson, at page 57, as follows : — 

" When a man is wrongfully excluded from the enjoyment of 
that which he has not possessed, the cause of action arises at the 
time when he first becomes entitled to demand such enjoyment." 

At the time of the auction sale, in 1833, the plaintiff only held 
a mortgage, and could not have claimed possession. I am there- 
fore of opinion that the cause of action ought not to be taken as 
respects his claim from that date; neither does it necessarily 
date from the miscellaneous order. 

The primary question for the Court to have determined should 
have been the date up to which Sarebjeet, the vendor to plaintiff, 
was in possession, and then to have calculated the period of 
limitation from that date. I would reverse the decision, and 
remand the case. 
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The 6th January 1853. 

Peesbnt : 

J. DUNBAR, Esq., Judge. 

A. J. M. MILLS, EsQ.,1 ^^ . ,. r ^ 
K. H. MYTTON, Esq., )^^^^^-'^'*- 

Case No. 215 op 1851. 

Reffular Appeal from the decision of Mr. H. V. Hathom, Judge of 

Sarun, dated 17th February 1851. 

KHAJEH TALIS ALEE KHAN, (Plaintiff,) Appellant, 

versus 
BAJA SAHIB PERHLAD SEIN, (Defendant,) Respondent. 

Vakeels of Appellant — Mr. J. G. Waller^ Baboo Sumbhoonatk 
Pundit and Moonshee Abbas Alee, 

Vakeels of Respondent — Baboos Ramapersaud Roy, Kishen 
Kishore Ghose and Moonshee Ameer Alee. 
Suit laid at rupees 87,134, being a bond-debt. 

This case will be found reported in the printed Decisions of in a suit 
zillah Sarun. Mr. Hathorn^s statement of the case and his judg- ????,? ^l^J^? 

. .^ ^, . JO held that full 

ment upon it are thus given :— inquiry as to 

. " This suit was instituted by plaintiff (the eldest son of Khajeh *f®jP*^g^,* 
Hossein Alee Khan, deceased), on the 15th August 1848. deratio*n mo- 

"The bond was stated to have been executed by defendant at ney wanes- 
Meetoon Ghat, in the city of Patna, but the defendant being a ^ntrnc^^mxie 
resident of Sarun, the suit was instituted in this district. The bond under seal not 
sets forth that certain personal and court expenses being neces- Sfi2«ifimport- 
sary, {laboodee and durbaree,) the defendant had taken a loan from in?r that there 
plaintiff of Company's rupees 76,000, and had pledged (as security) JonsideSn"' 
nis villages appertaining to the Raj Bamnuggur, which he bound for the apree- 
Iiimself not to alienate until the aforesaid amount, principal with ^^^^ 
interest at 8 annas per cent, per mensem (or rupees 6 per cent, 
per annum,) had been liquidated in full, and which he promised 
to effect in the month of Cheyt 1254 Fuslee, failing which the 
plaintiff would be at liberty to realize the debt with intjerest from 
the aforesaid property. 

" The defendant admits the execution and registration of this 
bond, but urges that no adequate consideration was received. He 
recapitulates the manner in which the bill of sale for a fourth 
share of Raj Ramnuggur had been previously taken from him, 
(under date the 13th September 1844,) by plaintiff's father, Khajeh 
Hossein Alee Khan, for the nominal consideration of Company^s 
rupees 75,000, upon a promise that he, the Khajeh, would pay all 
the necessary expenses of the suit (then pending) to establish his 
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claim to the Raj Ramnuggur, but that the father fled upon a 
charge of rebellion preferred against him by the Grovernment, 
and had paid no expenses ; upon which he applied to the son (the 
plaintiff in this suit,) who urged that his father's property was all 
under attachment, and the bUl of sale of no use to him ; but if 
he (the Raja Perhlad Sein) would give him (Sooltan Jan) a 
separate bond for that amount, pledging the whole of his property, 
he, Sooltan Jan, would consent to pay the necessary law expenses, 
&c., {laboodee and dttrbaree,) and accordingly he (the defendant) 
had been induced to come to this arrangement, but that plaintiff 
had not paid him a cowree of the money, either at once or by 
instalments, and had reduced him to the necessity of borrowing 
money elsewhere ; and now he, plaintiff, comes forward with this 
suit to recover the amount of his bond for Company's rupees 
76,000. The following reasons are further offered for disbelieving 
and rejecting the plaintiff's claim : — 

First, — " That plaintiff was himself in debt, and had borrowed 
money from Bhugwan Lall, and therefore was not in a situation to 
lend so large a sum as rupees 76,000 to another person. 

Second, — " That it is usual to take loan from bankers or maha- 
juns, but such was not done in this case. 

Third, — " That it may be inferred from the terms of the bond 
that no consideration was given, and the claim is therefore inad- 
missible. 

Fourth, — ^^ That at the time of executing the bond, the suit for 
his property (the Raj Ramnuggur) was pending in appeal before 
the Sudder Dewanny Adawlut, — how then could he, plaintiff, be 
justified in pledging that which was not his own ? 

Fifth, — " That the plaintiff had in fact added Company's rupees 
1,000 to the purchase-money for one-fourth of the estate, which 
he had previously agreed to sell for rupees 75,000, and had exe- 
cuted a separate bond for the aggregate amount of Company's 
rupees 76,000 in lieu of purchase-money, but which he had not 
received. 

Sisth, — " It is remarked that if plaintiff had previously sold 
outright a fourth share of his property for rupees 75,000, how 
could he afterwards pledge his entire estate for the further sum 
of Company's rupees 76,000 ? 

'^ In reply the plaintiff refers to the defendant's previous admis- 
sions in Court, in regard to the sale of one-fourth of the Raj to 
his father, and therefore plaintiff's plea of not having received 
the purchase-money was useless ; that in point of fact the two 
transactions were separate and distinct, and that the defendant 
had taken from him, the plaintiff, the full amount of this bond ; 
viz. rupees 76,000, in cash and in one payment ; that he had made 
over the bond to him, the plaintiff, and had caused it to be regis- 
tered ; and that its execution was not only admitted but would 
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be clearly proved by evidence, and that the insertion of the words 
laboodee and durbaree in the bond (indicating the necessity of 
borrowing), did not prove that the money had not been taken 
in cash. 

** No rejoinder is added, but an amended answer is filed, stating 
that the Khigeh had previously taken from him a bond for Com- 
pany's rupees 35,000, dated 17th June 1845, which was the esti- 
mate of the expenses for conducting the suit for the Baj Ram- 
nuggur, and that the Khajeh gave him in return a note-of- 
hand, promising not to demand interest until he should obtain 
possession; and that on applying to the sou to fulfil his father's, 
engagement, this bond for Company's rupees 76,000 was taken, 
and the bond for Company's rupees 35,000 returned, but that he 
had obtained no adequate consideration for either, and that both 
thia bond and the bill were based upon an illegal transaction, viz, 
champerty. 

'^ The plaintiff replies to this, urging that there is no illegality 
whatever in the proceeding, and repeating that the expenses of 
the suit were not defrayed by him or his father, and that this 
transaction is totally unconnected with the bill of sale, and that 
the loan was given at once and in cash. 

" The parties were severally called upon in the principal sudder 
ameen's court to substantiate their respective allegations under 
tha provisions of Section X. Regulation XXVI. of 1814. 

" The plaintiff out of eight witnesses to the bond has produced 
three onlj;, representing that two others are not to be found, and 
the remaining three are deceased. Five witnesses have given 
evidence to their knowledge of the circumstances of the case, and 
two to the fact of the subsequent demand. Plaintiff also pre- 
sents copy of defendant's petition filed in the principal sudder 
ameen's court for execution of his decree, which admits the trans- 
fer by sale of 4 annas to the Khajeh Hossein Alee Khan, after the 
decree had passed in the principal sudder ameen's court. 

'* The defendant has cited five witnesses to disprove the pay- 
ment of any consideration at the time when the bond was execut- 
ed, and in support of certain monthly allowances and current 
expenses paid by plaintiff after the execution of the bond, and 
when the defendant's suit for Raj Ramnuggur was pending before 
the Sudder Dewanny Adawlut. I proceed to consider the alle- 
gations and proofs adduced in support and in refutation of this 
claim. 

" The defendant admits the execution of this bond, but pleads 
amongst other objections that no adequate consideration was 
received, whilst plaintiff avers that the latter was paid down in cash, 
and at once, when the bond was executed. It is therefore neces- 
sary to consider first this main point at issue, whether the 
amount stated in the bond was actually paid or not. 
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'^ It has been already held by this Court, (27th December 1850) 
that the amount purchase-money {viz., Company's rupees 75,000) 
for the sale of a fourth share of the Baj lUimnuggur to Khajeh 
Hossein Alee Khan, was not paid by defendant or his father, and 
the claim for possession has therefore been thrown out. The 
alleged bill of sale alluded to was dated 23rd September 1844 ; 
this bond bears date the 7th March 1846, at a time when ike suit 
of Perhlad Sein, for possession of the Raj, was pending in appeal 
before the Sudder Dewanny AdawhU. 

" Decree of principal sudder ameen, dated 27th February 1845^ — 
of Sudder Dewanny Adawlut, dated 19th September 1846. 

" The following is a brief abstract of the evidence of the witnesses 
cited by plaintiff to the execution of this bond, and to payment of 
the amount in full. 

*' These witnesses give both the precise English date of the trans- 
action and the corresponding Hijree date, and the time of day and 
place^ and particularize with accuracy the number of bags, the 
amount of each, and how they were brought by one set of people 
and taken away by another, and the conversation which ensued 
between the parties, and the value of the several sheets (three in 
number) on which the bond was engrossed. They even remember 
the witnesses who signed in Hindee and those who signed in 
Persian, and name of the man who affixed the Baja's seal to^the 
documents* The evidence of these witnesses was taken on the 
13th and 20th January 1849, and the transaction to which they 
testify occurred on the 7th March 1846, being two years and 
tien months antecedent. Now it is clear that the memories of 
these witnesses must either be wonderfully retentive, or that their 
recollections must have been recently refreshed, to enable them to 
speak of details with such remarkable precision and accuracy ; 
their testimony could scarcely be more perfect than it is in every 
minute coincident ; but evidence, I apprehend, may be too per- 
feet, and after such lapse of time naturally creates suspicion, or 
without very recent refreshing, this concordance in regard to dates 
in different eras, the number of bags, the amount in each, even 
the number of sheets of stamped paper on which the bond was 
engrossed, and the conversation which took place, seems almost 
impossible. The only inference to be drawn is, that these wit- 
nesses must have been tutored : their evidence is thus materially 
weakened in my estimation, and my confidence in its trustwor- 
thiness considerably shaken. The execution of the bond is however 
admitted by defendant. The material point therefore to ascer- 
tain is, whether the consideration was actually paid down at the 
time, as averred by phintiff, or subsequently liquidated, either 
in whole or in part. 

" From the whole tenor of this case, taken in connexion with 
the previously alleged transfer of one-fourth of the estate for the 
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sam of rupees 75,000, said to have taken place 18 months pre- 
A'ioasly, I am inclined to the opinion set forth by the defendant, 
that the plaintiff^s father Khajeh Hossein Alee Khan, on behalf 
of Perhlad Sein, at first agreed to bear the expenses of the suit 
whilst pending in the zillah court, and took a bill of sale for 
one-fourth shaore of the estate in litigation at one period, and a 
bond for rupees 85,000 at another, and afterwards his son (the 
plaintiff,) when applied to, to carry him, the plaintiff, through the 
Sudder Court, at a time when the father was in difSculty, took 
advantage of the man^s imbecility and demanded a fresh bond 
from Sa^b Perhlad Sein, in plaintiff's own name, giving a promise 
that he would pay the necessary expenses of the suit in appeal, 
and which for a time were so paid by plaintiff; but I firmly 
believe that no money was actually paid down at the time of 
executing the bond, as set forth by plaintiff, or that the full amount 
of the bond was ever realized by plaintiff. 

'^ I^ as stated by the plaintiff in this and the former suit, 
Company's rupees 75,000 was the amount of consideration actually 
paid for the bill of sale,* and Conipany's rupees 76,000 for this 
bond,* (taken only 18 months afterwards,) it is clear that the 
defendant must have been put in possession of cash to the amount 
of Company's rupees 1,51,000, (independent of the bond of Com- 
pany's rupees 85,000, said by defendant to have been returned, 
but declared by plaintiff to have been lost, and mysteriously found 
by plaintiff.) Now it is beyond all grounds of probability to 
suppose that so large a sum could have been required to conduct 
this one suit through the Courts, even supposing that the defen- 
dant had been most liberal in his donations to those who may 
have assisted him in conducting the case to a final termination. 

'' Again, there is no evidence that this large sum of money was 
brought from any banker's house, and the Khajeh himself, it is 
known, was no banker, and was not likely as a private individual 
to have so large a sum in cask in his private dwelling-house at 
Patna. 

" Further, if it be true that the amount of this bond was paid 
to Sahib Perhlad Sein in March 1846, how is it that small sums 
of money were immediately afterwards paid to the Raja on 
demand, viz,, rupees 500, and after 10 days rupees 150 more, and 
a promise to pay the three mookhtars (employed by the Raja) at 
the rate of rupees 25 each per mensem, and which payment is 
said to have continued for some months ; and again upon obtaining 
a decree, the plaintiff, it is stated, sent another sum of rupees 100 to 
the Raja to be distributed among his people upon receiving 
intelligence that he had won his cause. Bulhhudeur Opadhia and 



* Dates,— sole, 23rd February 1844, bond, 7tb March 1846. 
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Mohunt Bulramdass^ Wazeer Alee and Jhonklall and Joyram 
Singh^ have sworn to these subsequent payments. 

*' Taking these various points into consideration, I am forced to 
believe that the iritnesses, who have testified to the payment of 
the rupees 76,000 in their presence, have been tampered with, and 
I feel satisfied that no adequate consideration for this bond has 
been given ; and the assertion made that the full amount was paid 
down in cash at the time of executing the deed^ I consider to be 
altogether unworthy of credit ; for these reasons I reject this 
claim. 

" Ordered : 

*' That this suit be dismissed with full costs^ to be liquidated br 
plaintiff/' 

The following issue is proposed on behalf of the appellant : — 

This suit being instituted by the plaintiff, appellant, on the 
ground of a bond, the point to be adjudicated is, whether the 
plaintiff has or has not proved his claim, and is therefore entitled 
to a decree in his favor. 

The respondent entered an* issue, which though differing in 
words, is substantially to the same effect, and will therefore re- 
quire no separate consideration. 

The Court direct that the issue for the appellant be argued. 

Mr. J. G. Waller. — In this case the defendant admits the exe- 
cution of the bond, but declares that he never received the money. 
His assertion to this effect cannot be received, unless he can show 
some reasonable grounds for his having attached his signature to 
the bond, and thus become a witness against himself. He ought, 
before his plea can be received, to be able to show either that he 
was compelled to sign the deed by force, or so completely circum- 
vented by fraud that he cannot justly be held responsible for 
what he did. The bond was registered, and yet it is not shown 
that the defendant ever opposed the registration, or ever subse- 
quently took any measures to reUeve himself of the burthen he 
had, as he admits, incautiously brought on himself. In cases 
like this, it is absolutely necessary for the ends of justice that 
parties who come into Court when sued, and make admissions, but 
endeavour to get rid of the consequences by denials, such as that 
now put forward by the defendant, should be put upon their justi- 
fication as to why they had committed themselves. The best 
evidence in every case is that of the parties themselves. In this 
case we have that of the defendant ; and before the plaintiff's 
claim can be rejected, the defendant must satisfy the Court that 
he should not be held liable to the consequences entailed by his 
own act. The judge was essentially wrong in proceeding to lay 
down and try what he calls the mam issue in the case, namely, 
was the consideration for the bond paid or not. In all such cases, 
the real issue to be tried is whether the signature of the party 
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signing the bond, was afiixed in acknowledgment of the considera- 
tion money, deliberately and willingly or not, and on failure of 
the defendant to establish affirmatively that his signature was 
obtaLaed or given under the influence of fraud or force, a decree 
must pass for the plaintiff quite irrespective of a minute exami- 
nation of the question of payment or non-payment of the considera- 
tion. Again the judge is wrong in the way he has dealt with 
the evidence, that is, wrong in giving the preponderance in favor 
of the defendant and rejecting the case of the plaintiff in toto, not 
upon any clear and tangible point, but upon conjectural probabi- 
lities, not giving the full weight it deserves to the first piece 
of evidence offered in the case, namely, the signature of the defen- 
dant. 

Baboo Sumbhoonath Pundit, on the same side, calls the atten- 
tion of the Court to the evidence : 

Firsty — ^The bond itself it is dated the 7th March 1846, and 
registered on the 23rd of the same month. It is signed and 
sealed by Perhlad himself with his own hand, and attested by 
eight witnesses* 

Second, — ^The depositions of three of the attesting witnesses, 
which prove that the denial of the defendant of the receipt of the 
money is false, and that it was duly paid. 

The evidence of Bahadoor Alee, Ashruf Alee and Abdool 
Huq having been read, the pleader proceeded with his argument. 

Besides the witnesses whose depositions have been just read, 
there were seven other witnesses who were present at the time 
of the execution of the bond. Further, the answer of the defen- 
dant in the other case, nonsuited yesterday, is to the effect that 
this bond was given in lieu of the amount of the consideration 
mentioned in the bill of sale of Bamnuggur, wherefore it goes to 
prove that a consideration was really paid, otherwise having given 
a bill of sale for nothinc^, the defendant would not again have 
gone and given a bond for nothing. The pleader then entered 
into an examination of the evidence heard by the Court, with the 
view of doing away with the force of the judge's objections. 

Baboo Ramaperaaud Roy, for the respondent. — It is contended 
by the pleader on the other side, that the main thing which the 
courts of justice should look to in a case such as this is the sig- 
nature and admission of the defendant ; that to go further than 
this is to open a door to fraud ; but I affirm that in this country 
particularly much injustice would be done were the courts to 
refrain from full inquiry into alleged frauds in respect to deeds, 
the execution of which may not be denied. I beg the attention 
of the Court to a passage in " Colebrooke on Contracts,^' page 20, 
regarding the conditions necessary to the validity of contracts. It 
is there laid down that six things are necessary, namely, " a person 
able to contract ; 2nd, a person capable of being contracted with ; 
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3rd^ a thing to be contracted for; 4th^ a good and sufficient caase 
or consideration ; 5th^ the assent of the contracting parties ; and 
6th^ clear and explicit words to express the contract/' It is 
unreasonable to think that any court should dispose of any case 
of contract without fully considering the whole of these points. 
It is indispensable that the courts should be satisfied that these 
necessary conditions have been observed^ as if they have not^ the 
contract is null, and such is the rule of all courts of equity. If 
a man has a good and valid claim upon a bona fide transaction, 
there can be no difficulty in giving the necessary proof upon all 
the points above enumerated. In regard to the objection that the 
defendant did not come forward and impugn the conduct of the 
plaintiflf before, this was quite unnecessary ; for why should the 
defendant come into Court and subject himself to the necessity 
of proving a negative. It was quite time enough to state the true 
nature of the transaction when the false claim was preferred. If 
the Court will only give due consideration to all the circumstances 
of the case, I feel confident they cannot fail to see how the defen- 
dant was circumvented. 

The pleader here entered into a general statement of the posi- 
tion in which the parties stood to each other, and the transactions 
between them. He was proceeding to call the attention of the 
Court to the printed decisions in certain cases, which he said 
would prove that at the time the plaintiff alleged that he had 
given the money to defendant, he was himself in such impoverish- 
ed circumstances as to render it highly improbable that he could 
have made so large an advance to the defendant; when Mr. 
Waller on the other side rose, and objected to this course. He 
contended that nothing but what had been legally put on the 
record, could be in any way made use of in support of the allega- 
tions of either party. 

Baboo Ramapersaud Roy, on the other hand, alleged that the 
Court has the power to send for and inspect any records they 
may wish to peruse under Section XYI. Regulation III. of 
1798. 

The Court being desirous of having the opinion of Sir Robert 
Barlow, the only other judge in Court to day, and having request- 
ed his presence, the question was then fully argued. The opinion 
of the majority of the Court, Sir R. Barlow and Messrs. Dunbar 
and Mills, upon this point, is to the following effect : — 

The printed decisions are merely reports of cases published 
under the authority of Oovemment, and cannot be regarded 
as judgments which could be given and legally received in evi- 
dence. Act XII. of 1843 is silent as to the publication of 
decisions, and only requires that they be written by the presid- 
ing judges in open Court. The argument that the Court frequent- 
ly refers to printed decisions cannot apply to this case. Prece- 
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dents are looked for in support of opinions, and to aid the 
decisions of the Court on points of law and practice. The reports 
now offered by the pleader^ Ramapersaud, for the respondent, 
are meant to operate as evidence to disprove the ability of the 
plaintiff to have lent the money for which this action was brought. 
The best evidence must awlays be adduced. The defendant had 
ready means by applying for copies of the decisions officially 
attested, and bearing the proper stamp in due form, and this 
would have afforded the best evidence, but the printed monthly 
reports, not having been declared by law as having the authority 
o( legal documents, the right of the pleader of the defendant to 
read the reports as evidence cannot be admitted. 

Me. Mytton recorded his dissent in the following terms : In 
elucidation of his' argument to prove that it was improbable 
that the plaintiff in this case could have been in a position to 
lend such a large sum of money as that asserted to have been 
advanced by him, Baboo Bamapersaud opens the printed decisions 
of the Sarun coorty and proposes to show from them that the plain- 
tiff having heavy decrees against him was not in such a position. 
Mr. Waller objects that he cannot refer to this book, as the 
contents have not been filed in the usual manner as evidence. 

The decisions of the zillah courts are published under autho- 
rity, and I think that this Court is not prevented from looking to 
them in elucidation of a point, although not produced in evidence 
in the usual course. 

It has already been ruled in the case of Bam Buksh Boy, 
versus Sheo Bam Boy, that a court may refer to a record, and in 
that of Gopaul Loll Thakoor, versus Arman Alee Khan, that it can 
refer to official documents which could not have been brought 
before the lower court, being of a date subsequent to its judg- 
ment ; and by a parity of reasoning, I think that it can refer to 
a publication printed under authority and kept in the Court 
among its records, as the decisions of the lower courts are. I 
think that the contrary ruling deprives the published reports of 
much of their value. I therefore dissent from the majority of the 
Court. 

Baboo Bamapersaud Roy then suggested, that as the records 
of the cases the reports of which he wished to read are now in 
this Court in appeal, the Court should send for them, and he is 
ready to give the necessary stamps. 

Mr, Waller objected to this course, as being beyond the legal 
competence of the Court. 

Upon this point, the Court hold that as copies of the docu- 
ments now tendered could not have been brought before the 
lower court, inasmuch as the cases had not then been decided, 
and though the cases are in appeal in this Court, they are fully 
competent to send for the records. It has been already ruled, 
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(see page 204 of the decisions for 1847,) " that the Court may 
refer to a record, should the circumstances of the case show such 
reference to be expedient and advisable, though the most correct 
way is to make the parties file their own evidence. When however 
such reference is made, the Court should invariably cause copies 
of the necessary papers and evidence to be recorded with the case 
under investigation/^ 

The Court therefore direct that the papers be sent for, and tliat 
the pleader for the defendant file the necessary stamped papers. 

The papers having been laid before the Court. Baboo Ramaper- 
saud refers to decisions of the judge of Patna, one dated the Ist 
May 1851, in the case of Syed Lootf Alee versus Sooltan Jan, for 
rupees 5,966-10-8 ; another of the same date between the same 
parties, for rupees 2,422, money borrowed ; a third of the same date 
between the same parties for rupees 28,491-1-10; a fourth dated 
80th April 1851, for rupees 8,360, the same parties ; and a fifth of 
the same date between the same parties, for rupees 23,000. He 
observes that the witnesses Eahadoor Alee and Ashruf Alee 
gave evidence in the whole of those cases in favor of the defen- 
dant Sooltan Jan, the plaintiff in this suit, and asserts that they 
are the identical witnesses who gave evidence on his behalf in 
support of the present claim. He leaves it to the Court to attach 
such weight as they may think fit to this fact, and to the presump- 
tions arising from the circumstance, that in the whole of the above 
cases the judgment of the Court was adverse to the present plain- 
tiff, by whom appeals to this Court have been preferred. 

The pleader then remarks on the evidence in this case. He 
observes that there was nothing in the circumstances of the loan to 
render necessary the use of the words laboodee, dtcrbaree, &c. 
They create a strong presumption that there was no cash payment 
made, but that this money was intended to be paid in prospective 
advances for carrying on litigation. Then again, it is surely 
unreasonable to think that any man would advance so large a sum 
of money as rupees 76,000 on the mortgage of a property about 
which there was so much litigation pending, — Government being 
one of the parties, claiming it as an escheat, and other claimants 
claiming on the right of inheritance. The bond itself and the 
witnesses show that the whole of the Ramnuggur estate was 
pledged, while this very plaintiff in another case had, eighteen 
months before, asserted that a 4 annas share had been sold to him 
out-and-out. As regards the proof offered by the plaintiff to the 
bond itself, out of eight witnesses only three hare been produced ; 
no reason is given for the non-production of the others not deceased. 
The probability is surely against the very large sum of rupees 
76,000 being ready stored in the plaintiff^s house, and that too in 
Patna, where there are numbers of bankers. No witnesses of 
unquestionable respectability have been brought forward by the 
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plaintiff; one is a quack doctor^ one a chance visitor^ and the 
third, on his own admission, a servant of the plaintiff's wife. All 
these witnesses speak positively to many minute points, hut not 
one of them could tell who wrote the hond. The pleader considers 
the entire case of the plaintiff so weak, that he will merely ask the 
Court to hear the evidence of one of the five witnesses cited by the 
defendant. 

The evidence of Jyram Singh is here read ; it shews that he 
is a proprietor of land. He states that only a small portion of 
money, viz. rupees 500, was paid some four or five days after the 
execution of the bond, through Hurreedass Mohunt, for the 
purpose of being sent to Mr. Waller at Calcutta. The pleader 
calls attention to several cases, in which claims of this sort have 
been dismissed on the ground of want of consideration or pay- 
ment, notvrithstanding the admission of the defendants to the 
execution of bonds, — see case of Enayut Reza, appellant, versus 
Kaja Enayut Hossein, respondent, decided on 24th July 1849 ; 
and case of Musst. Sherfun, appellant, versus Gholam Mahomed, 
decided on 13th May 1848, and others. 

J/r. •/. G. Wcdlery in reply. — The case before the Court may be 
considered in three points of view : — 

Firsty — ^The plaintiff's case is established by the defendant's 
admission to the bond, and the disclosure of the specific considera- 
tion set out in the bond. 

Second, — ^The defendant is not, under the circumstances of this 
case, entitled to the benefit of his plea or allegation that the con- 
sideration set forth in the bond was not the real consideration , 
but that another and distinct consideration was the inducement 
to the bond ; and — 

Third, — ^The defendant's plea of no consideration whatever 
liaving been received by him, not having been established by his 
own evidence on the record, what is the effect of such failure, and 
what the consequence to the respective parties ? 

The pleader on the first point went over pretty much the same 
reasons as he had made use of in his first argument, commenting 
on the objections taken by the opposing pleader. In answer to 
the citation of " Colebrooke on Contracts," page 20, he quotes 
page 38 ; the words are these, " a contract deliberately and volun- 
tarily entered into, is itself a cause of obligation, &c.,'' and 
observes, that " even in the English law, which holds it essential to 
every contract or agreement that it be founded on good considera- 
tion, a special contract or agreement under seal imports in itself 
a sufficient cause or consideration, namely, the deliberate will 
of him who made the deed.'' The defendant, he remarks, is 
in that position by his own admission, that he cannot possibly 
escape firom the consequences of having attached his signature to 
the bond, unless he can show that he did so either under the 
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influence of compulsion or fraud. No plea of compukion is set 
forth, and the whole circumstances of the case and the relative 
position of the parties preclude the idea of any fraud having 
been made use of to induce the defendant to sign the bond. He 
was the party who was seeking for funds to carry on his law-suit, 
and voluntarily gave the bond for that purpose. As to what con- 
stitutes the fraud which can be set up in defence to annul an. 
obligation entered into deliberately and knowingly by a party, 
see pages 235 and 236 of the work quoted above, as also Brown's 
Legal Maxims, page 584, where we find these words — '^ nor can 
the deed be impeached by merely showing that it was made with- 
out consideration, unless proof be given that it originated in 
fraud." Upon these authorities it is clear that a defendant can- 
not avail himself merely of a denial, but that he can avail himself 
of a denial coupled with the affirmative allegation of fraud on tlie 
part of the plaintiff towards him. And as no fraud has been 
proved as regards the execution of the bond in this case, the plain- 
tiff is entitled to a decree in his favor. With respect to the 
second and third points, if it be shown that even if no 
consideration was given at the time when the bond was 
executed, still the prospective consideration alleged by the 
defendant was according to his own evidence proved to 
have been paid, then the plaintiff is entitled to the amount of 
the bond. Now the evidence read by the pleader for the other 
eide has shown that certain law expenses on behalf of the defen- 
dant in another case were paid by the plaintiff in this case, and 
as that payment was made, the presumption is that the whole of 
the costs and expenses connected with the suit were paid by the 
plaintiff, and these constitute a consideration which ought to be 
taken as equivalent to that set forth in the bond. 

As respects the decisions referred to by the pleader for the other 
party, those decisions were intended to show the inability of the 
plaintiff to lend so large a sum as that involved in this case, but 
surely, so far from proving this they prove quite the contrary, for as 
involving large sums, they show that the plaintiff must be a man 
of substance and respectability, for to none other can it be pre- 
sumed that respectable bankers would lend large sums of money ; 
nor can the decisions in question be allowed to have any weight 
with the Court, as they are still pending in appeal. 

Judgment. 

It has been argued for the appellant, with much ability, that in 
cases of this kind the real issue to be tried is, whether the signa- 
ture of the party signing the bond was affixed in acknowledgment 
of the consideration money deliberately and willingly or not, and 
that on failure of the defendant to establish affirmatively that his 
signature was obtained under the influence of force or frauds a 
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decree must pass for the plaintiff. We remark that it has become 
the established practice of our courts^ in cases of contract, to 
require satisfactory proof that consideration has actually been 
received, according to the terms of the contract. It has never 
been held in our courts that a contract made under seal of itself im- 
ports that there was a sufficient consideration for the agreement. 
Looking at this case in all its bearings, we think the transaction 
on which it is founded, is open to great suspicion. It is incum- 
bent on the plaintiff to make out his case. We must judge of it 
with reference to probabiHties, as well as with regard to the depo- 
sitions which are recorded in it. The evidence on both sides 
appears to have received the most careful consideration from the 
judge, and he was of opinion that that most essential condition, 
the payment of an adequate consideration, was not proved. In 
appeal before this Court nothing has been urged of sufficient 
weight to lead the Court to distrust the correctness of the esti- 
mate formed by the judge of the evidence adduced in support of 
the claim, or of the general conclusion drawn by him from a 
careful consideration of all the circumstances of the case. In 
coming at this conclusion, no further force has been allowed to the 
zillah decisions, filed by the pleader for the respondent, than that 
which may be attached to the presumption that two of the wit- 
nesses to the execution of the bond^ bearing the same name and 
parentage as two of the witnesses in those cases, viz, Ashruf Alee 
and Bahadoor Alee, were adduced by the (plaintiff) appeUant in 
this case to ^ve evidence in the whole of these cases. 
We dismiss the appe^ with costs. 
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The 10th January 1853. 
Present : 
J. DUNBAR, Esq., Judge. 

A. J. M. MILLS, Esq., \ nm - r t ^ 
R. H. MYTTON, Esq., r^-^^^*^^-^^^^^^- 
Case No. 288 of 1851. 



Regular Appeal from the decision of Roy Sunkur Lall, Principal 
Sudder Ameen of Patna, dated iOth March 1851. 

BABOO BELASBEHAREE, (Defendant,) 
Appellant, 

verms 
BEBEE IMAMUN, and, after her death, BABOO GUNNA 
LALL, (Plaintiff,) Respondent. 

Vakeel of Appellant — Moonshee Ameer Alee. 
Vakeel of Respondent — Baboo Ramapersaud Roy. 
An aprreement Appeal laid at rupees 15,817-14-9-10, decreed against the appel- 
intere«t fo™"" l^^t ia part of rupees 33,468-8-1, originally sued for by the plain- 
sums iu deposit tiff. 

pertoTta^e- ^^^ ^^^^ "^^ instituted against appellant and Rasbeharee 
cover ruDees under the following circumstances, as set forth in the plaint. — In 
cipai, and^ra-' *^® ^^^ ^f AsudooUah versus the plaintiff in this case, Asudoollali 
TOes 13,466^ got a decree for possession of certain mouzas, and on the security 
teresM^ not ^^ Jaffcr Shah obtained possession pending the appeal of plaintiff 
bar the award to the Sudder Dewanny Adawlut. On the 26th September, 1817, 
sho'^d Ae'mo- *^® Sudder Dewanny Adawlut reversed the decision, and plaintiff 
ney so deport- obtained possession. When AsudooUah appealed to the Privy 
at the^mi^'^ Council, plaintiff was required to give security, and the defen- 
that period. dauts in this case became the sureties ; in consideration of which 
ofdemaSd of" P^^^^^ made over possession of the property to them, they 
interestis binding themselves to keep the profits iu deposit for plaintiff 
ei^^^ Son ^^*^^ ^^^ decision of the case. 

in suciTao^'' Subsequently, one Musst. Mujjoo obtained a decree for 6 annas 
to receive it. of the property, when defendants petitioned to be released from 
responsibility as securities. On the 5th November, 1823, the Sudder 
Dewanny Adawlut cancelled the security-bond, and ordered plain- 
tiff to find fresh security for 10 annas, and Mujjoo for 6 annas 
shares, and that the collections hitherto made should remain in 
deposit with the former securities till the decision of the suit in 
appeal. Subsequently, Amjud Hossein got a decree for 4 annas 
of the property, and he was ordered to give security for 4 annas^ 
and plaintiff for 6 annas' share. Accordingly, Kishen Jeevun 
Dass and Brijlall Sahoo became security for plaintiff, on 12th May, 
1826, and these securities obtained possession. Subsequently, by 
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solanama, in tlie Sudder Dcwanny Adawlut, plaintiff recovered 
1^ anna share from Mujjoo^ thus making his portion 7^ annas. 

On 7th December, 1836, the appeal to the Privy Council was 
dismissed, and plaintiff claims the amount of the profits of his 
share in the property, which he asserts were collected by the de- 
fendants, but which he asserts were never refunded to him, — the 
few payments which were made, and which are given at the foot 
of the plaint, being on account of interest. Plaintiff admits that 
it was agreed that no interest should be charged on the deposits, 
but as the defendants neglected to fulfil their part of the condition, 
viz, to refund on the dismissal of the appeal to the Privy Council, 
be considers that interest is fairly due to him, and sues for it 
accordingly. 

The defendant Rasbeharee made an amicable arrangement, and 
filed a petition, stating that he would pay half the amount of priU" 
cipal and interest sued for. 

Belasbeharee, the defendant, appellant, in his defence stated that 
the total amount of collections for which he was responsible was 
rupees 8,960-8, and Rasbeharee for a similar amount ; hat out of 
that due by him plaintiff had admitted the receipt of rupees 4,775, 
and that his receipts and those of his rakeel would prove a farther 
payment of rupees 3,600, and that rupees 602-13 were paid under 
order of Court for fees to vakeels ; that the original agreement 
barred a demand of interest, and payment of the principal having 
been made, no claim for interest ought to be admitted. 

The first question which the principal sudder ameen disposed 
of was that of whether the suit was barred by the law of limitation, 
and he mled that by Clause 4, Section VI. Regulation II. of 1805^ 
it was not, being for amount of deposit. 

He rejected the receipts alluded to and tendered by the de- 
fendant Belasbeharee, and holding that the defendant had not 
fulfilled by prompt payment the conditions on which interest was 
waived, he held the defendant responsible for the principal sued 
for and interest from the date of the decision of the Privy Council 
being notified to him, amounting altogether to rupees 15,817-14-9, 
and passed a decree against him accordingly, with costs in pro- 
portion. He further recorded that the defendant Rasbeharee had 
paid the plaintiff his share by amicable settlement, and exempted 
him from all but his own costs. 

From this the defendant Belasbeharee appeals, and his plea- 
der has submitted the following issues : — 

Issties on behalf of the appellant : 

Firsty — ^Whether in the present case the proceeding under 

Section X. Regulation XXVI. of 1814 has been held agreeable 

to the direction contained in the Circular Order of 8th May, 1850, 

. and whether the lower court^s decision is not defective and incom- 



Digitized by VjOOQ IC 



( 40 ) 

plete^ in case the proceeding has not been held as directed by the 
Circular Order above cited? 

Second, — ^Whether the statute of limitation is not applicable 
to the present case? 

Third, — ^Whether the receipts repudiated by the plaintiff are 
proved and trustworthy ? 

Fourth, — ^Whether, with reference to law and equity, as well as 
the stipulation contained in the document, the plaintiff is enti- 
tled to receive interest on the sum deposited? — and, if so, then 
from what period is he to get interest, and to what amount ? — and 
whether the principal sudder' ameen^s decision respecting the 
above point is sufficient ? 

Fifth, — ^Whether the plaintiff can be benefitted and the appellant 
should suffer a loss by the compromise effected between the plain- 
tiff and Baboo Basbeharce, one of the defendants ? 

On opening the case, the pleader for appellant gives up the 
first and second issues: argument therefore is directed to the 
fourth issue. 

Moomhee Ameer Alee, for appellant. — The principal sudder 
ameen holds- that the agreement only barred the charge of interest 
up to the date of decision of the Privy Council being made 
known. The agreement does not bear such a construction. The 
pleader reads- it to the following effect/ vt>. that ^' the profits should 
be held in deposit without interest till the adjudication {ruffadeuTj 
of the case, and that the plaintiff would never demand interest." 
The decision of the principal sudder ameen, he contends, is con- 
trary to the last sentence. 

The decision was made known 5th May, 1887 *, payments were 
made up to 1842, under several receipts which are admitted by 
plaintiff. These receipts acknowledge payment on account of 
deposit, not on account of interest. There are other persons 
besides plaintiff to receive the deposits, viz. Amjud Hossein and 
Bebee Mujjoo. When these persons demanded payment they 
received it and granted a release in 1840, and made no ckiim to 
interest, which is not probable they would have done if it were 
justly claimable. My client paid whenever payment was demand- 
ed, and is not liable to interest merely because the plaintiff 
neglected to demand payment in full. 

In a case decided in 1836, on the 3rd April, interest was given 
on deposit money, in which it had been stipulated that interest 
should not be claimed, but in that case it was proved that pay- 
ment had been demanded but refused on frivolous pretexts. 

If the claimant neglect to demand payment, is the person by 
whom it is due to be punished by being charged with heavy 
interest? 

In a case decided 6th May, 1836, the Court refused to decree 
interest on rent not claimed for a long periods 
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According to Act XXXII. of 1839, the plaintiflF, if he had claim 
to interest^ should have notified ; not having done so, he cannot 
claim it. 

Baboo Ramapersaud Roy, in answer. — The agreement was for 
mutual benefit. The defendant was to have the use of money 
collected without interest for a certain period, provided my client 
was successful in the suit appealed ; and lif otherwise, the defendant 
was liable for the interest due to the opposite party; my client's 
benefit was freedom from risk. 

The agreement was, that the coUections should remain in 
deposit without interest till the decision of the case, and this 
Court passed an order to the same eflfect on the defendant praying 
to be absolved from being security after the decree in favor of 
Mujjoo. In. 1846, on the Court ordering payment of costs due to 
Government, my client referred the Court to the defendant, and 
the defendant being called upon, stated that he had paid all due 
by him; seeing, therefore, that defendant was acting a dishonest 
part, my client was obliged to go into court. In my client's 
petition of 1836 his claim to interest is distinctly stated. 

There was no necessity for my client to demand payment ; it 
was for defendant to tender it. 

The acts of my client's sharers cannot bind him in any respect. 

As to the Act of 1839, this claim comes under the first category 
of the law, viz. a debt payable at a certain time, which does 
not require a demand to be made in order to justify a claim to 
interest. Interest is therefore due to my client. 

Moonshee Ameer Alee, in reply. — ^The pleader for respondent has 
not attempted to explain the last sentence in the agreement relied 
on by me. My client was security for rupees 1,28,530 ; no benefit 
to him is apparent in the transaction. 

On the third issue : 

Moonshee Ameer Alee, — The two receipts repudiated are pre- 
cisely the same as those admitted. They are, one dated Bhadoon, 
1245 for, Rupees, 500 

Ditto 7th Cheyt 1246, „ 2,100 



Total, ... 2,600 
The reasons of the principal sudder ameen for rejecting these 
are, first, that plaintiff has denied them, which is a futile reason. 

Second, that defendant has not stated the dates of them in 
his answer. This applies also to the receipts admitted by the 
principal sudder ameen. 

Third, that Mukkoo, witness, states that Sheebchurn was an 
attesting witness, which the receipt does not bear out ; this is a 
trifling mistake ; there is one Shoomrun Lall, an attesting wit- 
ness. 
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One of the receipts, dated 19th Bhadoon 1245, admitted by 
plaintiff, and that of 7th Cheyt 1246, repudiated, are witnessed 
by the same witness. They all bear plaintiff's seal. 

Moonshee Ameer Alee here requests the Court to hear the evi- 
dence of Sheikh Mukkoo, Ramchum and Brijmohun, the last, at 
the time of examination, a vi&eel of Court. 

Baboo RamapersaudRoy, in answer. — ^The absence of date of the 
receipts in the answer shows that the receipts were not at that 
time in existence. The similarity of the receipts is no argument 
in favor of their genuineness. The defendant had the real ones 
before him as a guide to the forgery. The witnesses have deposed 
with suspicious accuracy to petty details after a long lapse of 
years ; nevertheless, they cannot say who wrote them. The two 
last witnesses have given unsatisfactory reasons for being present 
at the time of payment. 

Moonshee Ameer Ake, in reply. — ^The receipts do not cover the 
whole amount due. If my client were disposed to forge, why 
should he not have forged a document which would cover all 
the demand ? 

Judgment. 

The Court are of opinion that the plain meaning of the agree- 
ment was, that the collections should remain in deposit with 
defendant, without interest, as long as the case was under litiga- 
tion, but not after. It was a debt in the words of Act XXXII. of 
1839, payable at a certain time, and no demand on the part of 
plaintiff was necessary in order to render the defendant liable for 
interest after the final decision was known. 

On the subject of the genuineness of the receipts, the Court, in 
addition to the reasons adduced by the principal sudder ameen for 
rejecting them as fabricated, find that they are both in the same 
handwriting, and different from those in which the admitted receipts 
are written. One of them (that for the largest sum) is on a stamp 
of rupees 2, while a stamp of 1 rupee value would have covered the 
amoimt, and the endorsement shows that it was bought at Arrah, 
while the residence of both the parties in this case and the trans- 
action purports to have taken place at Patna. The Court attacb 
much weight to the fact that the defendant gave no dates of the 
receipts in his answer, and the receipts neither bear the name of 
the writer, nor can the witnesses state who he was, although they 
go very minutely into other details. Under such suspicious cir- 
cumstances the Court do not feel that the judgment of the prin- 
cipal sudder ameen ought to be interfered with. The appeal is 
disnussed with costs. 
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The 11th January 1853. 

Present : 

J. DUNBAR, Esq., Judge. 

A. J. M. MILLS, Esq., \ ruK^nK^^ i^dno^ 
R. H. MYTTON, Esq.,/^"^*'^ ^''^''' 

Case No. 99 of 1851. 



Regvlar Appeal from the decision of Baboo Hurrochunder Ghose, 
Principal Sudder Ameen of ZAt-Perffunnahs, dated I9th August 
1850. 

RADHIKA CHOWDRAIN, (Defendant,) Appellant, 

versus 

DAYAMOEE CHOWDRAIN and JUGDUMBA CHOW- 
DRAIN, (Plaintiffs,) Bbspondents. 

Vakeel of Appellant — Mr, J. G. Waller. 

Vakeel of Respondents — Baboo Kishen Kisfiore Ghose. 

Suit laid at rapees 9,719-8. 

The plaintiffs sued for possession of certain lands inatalook it is not suffix 
sold at a public sale and purchased by them, from which, after ^^^^\^ ®^^. 
possession had, they alleged that they had been ousted by the \^ the'^re^y! 
defendant (appellant) and her husband, the former of whom claim- Caae nonsuited 
ed a right to hold the lands in virtue of a theeka tenure which i^unJ^^ la 
liad no existence. The plaint also embraced claims for balance the plaint 
of rent due by ryots who had run away from fear of the defendant, 
and of paddy forcibly carried away by them. 

The defendant (appellant) alleged the validity of the theeka 
tenure, which she had purchased &om the previous holder on the 
23rd Kartick 1249 B. S. She denied the other allegations of the 
plaintiffs. 

The principal sudder ameen found that the validity of the alleg- 
ed theeka tenure was not proved ; he therefore gave a decree for 
possession, but rejected the claims for wasilat and damage as not 
satisfactonly established. 

In appeal, the following issues are entered by the pleaders for 
the respective parties : — 

Issue on behalf of the appellant : 

Whether the theekadaree title of the appellant has not been 
proved to the satisfaction of the Court, and whether, with reference 
to the papers on the file and the circumstances of the case, the 
principal sudder ameen's order for giving possession to the plain- 
tiflTs is right? 
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Issue on behalf of the respondents : 
The plaintiffs sued the defendant for possession of 354 beegahs 
and 10 cottahs of land^ appertaining to their zemindaree^ and ob- 
tained a decree. The defendant Radhika Chowdrain sued the 
plaintiffs (in the present case) for 288 beegahs out of the above 
land, upon allegation of the same being her theeka property, and 
the case has been dismissed. It is, therefore, a point for consi- 
deration whether now, in the present case, the defendant's plea of 
her theeka right, in spite of the final decision, is entitled to a 
hearing ? 

The pleader for the respondents wishes the Court to consider, 
first, whether under the circumstances set forth in the issue drawn 
by him, the case for the defendant (appellant) can be heard at all. 
The Court are of opinion that the plea put forward on that issue 
cannot bar the appeal, and that the pleader for the appellant must 
first.be heard on the issue laid down by him. 

Mr. Waller,, for the appellant. — Before going further I wish to 
propose an issue of law, to this effect, — that neither the plaint nor 
any part of the pleadings discloses any boundaries whatever of the 
lands sued for, the said lands consisting not of any defined estate, 
but merely of a parcel of land comprising so many beegahs and 
cottahs. The whole of the precedents in such cases are clear 
against the admission of such a plaint, nor could the defect now 
be remedied by a supplement, as the record shows that a supple- 
ment has already been put in long after answer was filed, and the 
law does not allow of a second supplement ; further, the decree, 
which is passed to give possession of the lands sued for, is inca- 
pable of execution, as it does not define the boundaries. This 
omission and the defect in the plaint escaping attention when 
filing the issues, but being an issue of law, it is open to me to 
bring it forward now. It was brought to my notice by my client 
after I had filed the issue on the merits. 

Baboo Kishen Kishore Ghose, for the respondents. — The pleader 
for the appellant in first filing his issue on the merits, made no 
mention of the point he now urges. I admit the power of the 
Court to take such an objection to the plaint ; but it is qiiite un- 
usual to allow the pleader of either party at this stage to prefer 
such an issue. If such a practice be allowed, it will always be 
open to the other party to plead that he had been taken unawares^ 
and was not prepared to go on. 

The Court are of opinion that it can take up an issue of law at 
any stage of the proceedings. In respect to that now brought for- 
ward, it is incumbent on the Court to entertain it, inasmuch as 
it is one which involves the practicability of executing the decree. 
We also observe that the objection was taken in tfie moojeebat, or 
grounds of appeal, though omitted in the issue prepared by the 
pleader. 
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Baboo Kishen Kishore Ghose, in continuation. — ^The defendant, 

in the 5th article of his answer, observes that although the plaintiffs 

had sued for possession of 354 beegahs, 10 cottahs, they had not 

described the boundaries. In the reply the plaintiffs referred to 

this, and stated that they could not give the boundaries before, in 

consequence of the rains, but that they now begged to define the 

lands parcel by parcel. In the rejoinder the defendant objected 

that the defect in the plaint could not be cured by importing the 

omission into the reply, and that it ought to have been remedied 

by a supplemental plaint. I have shown that the assertion of the 

pleader for the appellant, that there are no boundaries, will not 

stand. If he says that the form in which I have given the proof 

be insufficient, I am prepared to answer. 

Mr. J. G. fTa/fer.— Regulation IV. of 1793, Section III., lays 
down the manner in which a plaint should be drawn up, and 
enjoins precision ; Section V. shows how the rest of the pleadings 
are to be conducted, and provides that any omission in the plaint 
may be remedied by a supplemental plaint, to be filed with the per- 
mission of the Court. This was clearly pointed out by my client, 
in her rejoinder; but the plaintiffs took no steps to put themselves 
right. 

Judgment. 

The plaint in this case must, under the provisions of the law 
(Section III. Regulation IV. of 1793), be considered defective in 
precision. The law enacts that if from mistake, inadvertence, or 
other cause, the plaintiff shall have omitted to insert in his com- 
plaint anything material to the suit, the Court, on the omission 
being represented, either by the plaintiff or his vakeel, is to allow 
the plaintiff to prefer a supplemental complaint, in which he is to 
state the matter omitted. No steps of the nature here referred 
to were taken by the plaintiff, notwithstanding that the non-spe- 
cification of boundaries in the plaint was objected to in the answer 
of the defendant, and we cannot regard the subsequent mention 
of the boundaries in the reply of the plaintiffs as in any way reme- 
dying the original defect in the plaint, as under the law. Sec- 
tion v., RegiJation IV. of 1793, a plaintiff is not permitted 
to introduce into his reply any matter not contained in his 
plaint. We must therefore treat the specification of boundaries 
given in the reply as a nullity. The decree of the lower court 
(which we observe gives no specification of boundaries, and would 
not therefore, under any circumstances, have been capable of 
-execution,) is accordingly reversed, and the plaintiffs nonsuited 
with costs. 
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The 11th January 1853. 

Present : 

J. DUNBAR, Esq., Judge. 

A. J. M. MILLS, Esq., \ nm - r t a 
R. H. MYTTON, Esq., ]Officiatmg Judges. 

Case No. 307 op 1851. 



Regular Appeal fram tf^e decision of Motdvee Mahomed Nazim 
Khan, Additional Principal Sudder Ameen of Dacca, dated 17th 
May, 1851. 

Mrs. CATHERINA ELLIAS and another, (Defendants,) 

Appellants, 

versvs 

RAM KISHEN DASS and others, (Plaintipfs,) 
Respondents. 

Vakeel of Appellants— Mr. J. G. Waller. 

Vakeel of Respondents — Baboo Ramapersaud Roy. 

m^e^^iSt Suit laid at rupees 9,187-15-3, being a bond-debt, 
property alone This is a suit on a bond for the recovery of Company^s rupees 
^SuiTon a***^' 9,187-15-3, principal and interest, and is laid against the minor 
bond due by a SOUS of Alexander Dueas, the debtor, deceased, against Mrs. Cathe- 
fng^^^eirg wi ^^^ Ellias, as their mohafiz or guardian, and against herself 
minor sons, no and Mr. Mavrody Mitchoo and Mrs. Knott, as possessors of the 
SSJ^tSS Property of the deceased. 

that a suit; The defendants all denied their personal liability, and Mrs. 

nf^^t ^ H Catherina Ellias alleged that she is not, and never was, the guar- 
Tn^conjunction dian of the minor sons, nor the representative of the deceased, 
with the mi- The principal sudder ameen decreed the sum of rupees 6,425-2-&^ 
norsw* . ^^^ directed that the decree be enforced against Mr. Mavrody 
and Mrs. Catherina Ellias as in possession of the property, and 
that the property left by the deceased shall be sold, after an inqui- 
ry shall have been made as to its liability to be sold for the debts 
of the deceased, and the amount of the decree realized from the 
proceeds. He released Mrs. BLnott, the defendant, from respon- 
sibility. 

The issues proposed by the appellants are as follows : — 
First, — ^The defendant Mrs. Ellias, denying her having concern 
with the property left by, and being the guardian of the minor sons 
of, the deceased, can the present suit, which is instituted against 
the defendant upon strength of a bond alleged to have been signed 
by the deceased, be legally heard, without any proof of the defen- 
dant being really the guardian of the minor sons and representa- 
tive of the deceased ? 
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Second, — ^The principal siidder ameen in his decision states 
that the defendant's answer contains a mention of her being 
connected with the deceased's property, — ^whether snch statement 
of the said judicial oflEicer is not contrary to the tenor of the 
drfendant's answer? 

nirdy — Whether the principal sudder ameen's judgment and 
decree, passed in the presence of the defendants, are not improper? 
Mr. J, G. Waller, for appellants. — ^The appellants allege that 
they are not in possession of the property, and are not the repre- 
sentatives of the deceased, nor is there any defendant in the suit 
representing the deceased ; consequently the claim must be dis- 
missed. 

Baboo Ramapersaud Roy, for respondents — States, that he is ready 
to admit that the decree cannot stand good against the appellants 
personally, but it may be executed against the property left by 
the deceased, and he is content to take a decree to that effect. 
There are two points necessary to be looked into in the case of a 
creditor suing for the recovery of his dues from a person who is 
clead, and who leaves heirs, they being minors. The minors may 
have guardians legally appointed, and may not, and the deceased 
may have property in the possession of strangers. In one case no 
suit will lie unless the guardians are made defendants ; but it is the 
other contingency which occurs in this case, and for which the Court 
is called upon to provide a remedy. The creditor has such a lien upon 
the property that, whether in the possession of the heirs or stran- 
gers, he can oome upon the property. There is no law which pre- 
vents a creditor from suing for the recovery of his debts from par- 
ties who are in charge of the property of the deceased debtor, and 
n suit will lie against the possessors. In this case the creditor 
finds his debtor dead, leaving minors ; he finds the deceased^s pro- 
perty in the possession of strangers, and the minors in charge of 
certain parties : he brings the suits against them all. No guar- 
dian was appointed, and <Jie estate has not been brought under 
the Court of Wards ; under these circumstances the suit has been 
properly laid. The principid sudder ameen has drawn the correct 
issues in the case, whether the bond is valid or not, and whether 
the properties mentioned in the plaint belonged to the deceased 
and are in possession of the defendants. The principal sudder 
ameen did not try the latter point, but gave a decree against the 
property of the deceased, adding that the decree should be exe- 
cuted against the appellants. He was wrong in making them per- 
sonally answerable without deciding the issue laid down by him- 
self, whether the properties in their possession belonged to the 
deceased or not. It is for the Court to consider whether the prin- 
cipal sudder ameen has done right in waiving the principal issue 
and giving a decree against the property generally. The pleader 
quotes, in page 96 of Macpherson, the followiDg principle laid 
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down by Macpherson as supporting his argument : — " In a suit for 
money due from an infantas estate^ the person in charge of the 
property ought to be a party." In the answer of one of the defen- 
dants it is stated that the estate was administered to by the Admi- 
nistrator General. It appears that the suit was brought in January 
1850, and Mrs. Catherina EUias stated, in her supplemental answer, 
that the estate had gone into his hands in July 1850. If it be 
ruled that the Administrator General should have been made a 
defendant in the suit, the pleader submits that he is entitled, under 
the recent precedents of this Court, to have the case remanded in 
order that a supplemental plaint may be taken from the plaintiffs 
bringing him in as a defendant. The principal sudder ameen did 
not lay that as an issue in the case, and the respondents cannot 
therefore be charged with wilful neglect. The pleader quotes the 
decision of the full bench of the 22nd of June, 1852, page 550, 
and the decision of the whole Court of the 30th of June 1852, 
page 590, as authorizing this course of procedure by the Court. 

Mr. J, G. Waller, for appellants. — A decree is sought against an 
estate excluding the appellants from the decree; if so, against 
whom is the decree to pass ? If the appellants are released, no 
party is left to represent the defendants. Then as to remanding 
the suit, the fault of incompleteness is not with the Court, but with 
the plaintiffs. If the case be remanded, before whom is it to be 
tried, and against whom is it to be passed ? The plaintiffs do 
not state that the appellants are *^ in charge of the property/^ but 
in possession of the property. The defendant Mavrody Mitchoo 
states he purchased the indigo concerns from the agents of the 
debtor, Gisbome and Co. It could not be tried in this case whe- 
ther the defendants' property can be made available for the satis- 
faction of the deceased's debts. Mrs. EUias, the other defendant, 
stated that she is neither the guardian of the minors, nor in pos- 
session of the property of the deceased, and her allegation is not 
rebutted. The respondents' pleader has not met tjie burthen of 
the argument, which is, that in an action for money against the 
estate of the deceased debtor, that debtor, or his estate, must be 
represented in that action. The representative must be defendant, 
whether he be executor, guardian, or next of kin. The plaintiff 
must first prove his claim against the estate of the deceased ; that 
done, he may proceed against persons who have fraudulently 
possessed themselves of the property of the deceased ; but the 
deceased's representatives must have an opportunity of disputing 
the claim. The defendants are not in charge of the property, but 
hold possession adverse to the estate, and not as representatives. 
A decree cannot be passed against the property ; there must be a 
defendant competent to discharge the demand, and to protect the 
interests of the minors. If the defendants be exonerated, there is 
no one before whom the case can be remanded. If a supplemen- 
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tal plaint be taken, it will not be a supplement but a new 
plaint. 

Judgment. • 

Mr. J. Dunbar. — Had the natural heirs been of age, they would 
of course have been the proper defendants ; being minors, they 
must be sued through their legal guardian. The plaintiflFs sued 
them through Mrs. Ellias, who repudiates the guardianship. 
Another of the defendants, Mrs. Knott, declares that the estate has 
been brought under the Administrator General, The plaintiffs might 
then have made the Administrator a defendant by a supplemental 
plaint. It is for the lower court to determine whether that course 
can now be taken. The court below should have put in issue 
whether the legal representatives had been sued or not. If they 
had, the case would go on ; and it would be for the Court to decide 
whether any of the defendants besides such legal representatives 
could be made liable in such an action. If the proper representa- 
tives had not been sued, the case would, as a matter of course, be 
subject to nonsuit. I would remand the case, with instructions to 
the lower court to put the above point in issue. 

Mr. E. H. Mytton. — ^The money sued for is alleged to be due 
by a person whose legal representatives are two minor sons. They 
are not under the Court of Wards^ and no guardian has apparently 
been appointed. The plaintiffs sue them, and join with them, as 
defendants, their nearest of kin, the person in whose charge he 
beUeves the minors to be, and others, alleging them to be in 
possession of the property of the deceased. 

On the part of the minors no defence has been put in. All the 
defendants deny being in possession of property of deceased 
available in satisfaction of this debt. Mrs. Ellias denies being the 
guardian of the minors, and alleges that Mrs. Knott by the 
Armenian law should be the guardian. She does not deny that 
the minors are in her charge, and the word used by the plaintiffs 
to designate her capacity is mohafiz, which is not the legal title 
for guardian. 

Mrs. Knott asserts that the Administrator General took out 
letters of administration, and that he was the proper person to 
sue. Mrs. Ellias by a supplemental answer asserted that on the 
8th July 1850 notice was published of the Administrator General 
having taken out letters of administration to the estate. The 
plaintiffs rejoined that they had sued the parties in possession of 
the property, who ought to be made answerable. The principal 
sudder ameen did not consider any of the issues raised by the 
above pleadings, although in his Section X. proceeding he recorded 
some of them, and he decreed the claim against the property of 
deceased, leaving it to be determined in execution of decree what 
that property was. This decision cannot be upheld; a decree 
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against property alone is insuflScient. Uader the circumstancea, 
I do not think there was any course open to the plaintiffs in order 
to recover their money thaji that adopted by them. The date of 
the alleged administration by the Administrator General was long 
subsequent to the institution of the suit^ and therefore they could 
not have sued him. They might have included him as a defendant 
by supplemental plaint, but I do not think that their neglect to do so 
necessarily exposes them to the penalty of a nonsuit. 1 concur with 
Mr. Dunbar in remanding the suit, and directing the principal 
sudder ameen to put in issue whether the proper parties on the 
behalf of the minors of the suit, were made defendants. If they 
were, it will be for the Court below to consider and decide whether 
any of the defendants, if proved to be in possession of property of 
the deceased, can be made answerable in this action on that 
account. 

Mr. A. J. M.Mills. — The suit is on a bond: it is brought 
against the minor heirs of the debtor, against Mrs. Catherina 
EUias as the guardian of the minors, and against her and the other 
defendants as possessors of the property specified in the plaint as 
belonging to the deceased. Mrs. EUias repudiated the guardianship, 
and she as well as the other defendants denied their personal 
liability and possession of any property as representatives of the 
deceased. The principal sudder ameen decreed the claim against 
Mr. Mavrody Mitchoo and Mrs. Ellias as in possession of the 
property of the deceased, without any proof of their being really 
the representatiTcs of the deceased, and directed that execution 
be made against the property after inquiry as to its oumership. 

The pleader for the respondents admits that the decree is not 
good against the appellants personally, and I am of opinion that 
it cannot stand against the property of the deceased. The action 
is for money lent on a bond against the estate of the deceased 
debtor. The debtor or his estate must be represented in the 
action ; and as none of the defendants represent the deceased, or 
are in charge of his property as executors, administrators, or 
next of kin, but hold possession adverse to the estate, the suit 
must necessarily be dismissed for want of parties. The plaintifiFs 
must first burthen the estate with the liability, and then they may 
sue any person whom they iliay charge as being fraudulently in 
possession of the assets of the deceased. 

It has been urged by the pleader for the appellants that the 
Court is competent to remand the case to the lower court, in 
order that the plaintiffs may have an opportunity of bringing in the 
Administrator General as defendant by a supplemental plaint. 
The defendant Mrs. Catherina Ellias disclosed in her supplemen- 
tal answer that the Administrator General had administered to the 
estate of the deceased. The plaintiffs were therefore aware that 
the suit was defective^ but they omitted to rectify the manifest 
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defect patent in the pleadings, and went to trial for the purpose 
of fixing the property, not the legal representatives of the de- 
ceased^ with the liability under the bond. This omission can- 
not be deemed an act of inadvertence ; it was done to serve the 
plaintiffs' own purposes, and they must abide the consequences. 

Further, as the appellants are exonerated from personal re- 
sponsibility by the admission of the respondents' pleader^ there is 
no person before the Court against whom the suit can be prose- 
cuted, and it has therefore become extinct. If the Court should 
permit the plaintiffs to put in a supplemental plaint in this stage 
of the case^ making the omitted person a defendant, the suit 
becomes to all intents and purposes a new suit. Such a supple- 
ment would be wholly beyond the scope of Section V., Regulation 
IV. of 1793. 

For the above reasons the plaintiffs should, in my judgment^ 
be nonsuited with costs. 



The 11th January 1853. 

Present : 

J. DUNBAR, Esq., Judge. 

A. J. M. MILLS, Esq.,"! ^^ . ,. r ^ 
R. H. MYTTON/Esq., /^^^^'^^ ^"^Ses. 

Case No. 308 of 1851. 



Regular Appeal from the decision of Moulvee Mahomed Nazim Khan, 
Additional Principal Sudder Ameen of Dacca, dated 17th May 
1851. 

Mas. SOPHIA KNOTT, (Dependant,) Appellant, 

versus 

RAMKISHEN DASS and others, (Plaintiffs,) Respondents. 

Vakeel of Appellant — Mr. E, Colebrooke. 

Vakeel of Respondents — Baboo Ramapersaud Roy. 

Suit laid at rupees 340-0-6, on account of costs awarded against See the pre- 
the appellaot. ceding c«««. 

This appeal is connected with No. 307 ; Mrs. Knott, appellant, 
urges that as she was exonerated from responsibility under the 
decree, it was unjust to saddle her with costs. 

Messrs. J. Dunbar and R. H. Mytton. — As on the appeal of 
Mrs. Ellias and Mr. Mitchoo we have this day remanded the case 
to be tried de novo, we think it would be premature to pass any final 
order regarding costs at this stage. Annulling the decision of the 
principal sudder ameen, we direct him on retrial of the case to 
consider the question of costs. 
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Ma. A. J. M. Mills. — The principal sadder ameen exonerated 
the appellant from responsibility^ and as the plaintiffs have not 
appealed against this part of the decree, I think they should be 
made chargeable with the costs of the appellant. 



The 11th January 1853. 

Present : 

Sir R. barlow, Bart.,"\ j . ^, 
W. B. JACKSON, Esq., J-^**^^- 

Petition No. 645 or 1852. 



a case re- 



. , , . In the matter of the petition of Ram Raja, petitioner, filed in 

ofminority^n this Court OH the 15th September, 1852, praying for the admission 
avoidance of of ^ special appeal from the decision of Mr. S. Bo wring, officiating 
fawof Hmito- judge of Chittagong, under date the 12th June, 1852, reversing 
t»t»n not hav- that of Moulvee Unwur Alee, moonsiff of Chukla Sundeep, 
8?fcred by^e Huder date the 15th January, 1852, in the case of Ram Raja, 
judge. plaintiff, versus Musst. Kalabuttee and others, defendants. 

It is hereby certified, that the said application is granted on the 
following grounds : 

The suit is for possession of property ; and the plaintiff in his 
plsdnt alleges that he attained majority in 1257, only one year 
before the suit was instituted, in 1258. The judge dismisses the 
claim on the score of lapse of time, the defendants having held 
possession since 1836, before suit, but he entirely omits to take 
into consideration the plea of minority. It is evident that if the 
plaintiff attained majority one year before suit was brought, his suit 
is not barred by lapse of time, unless there was lapse of time 
during the incumbency of his father, which is not stated. 

We therefore reverse the decision, and remand the case to the 
judge that he may pass a new decision on the merits of the case, 
with due regard to the plea of minority abovementioned. 
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The 12th January 1853. 
Present : 
J. DUNBAR, Esq., Judge. 

A. J. M. MILLS, Esq., 1 n«^-^/;-« 7«///.^. 

B. H. MYTTON, Esq., | ^^^^'^9 J^ges. 

Case No. 133 op 1850. 

Begular Appeal from the decision ofMoulvee Abdool Alee, Principal 

Sudder Ameen of Rajshahye, dated 14M January 1850. 

Mr. W. McIVOR, (Defendant,) Appellant, 

versus 

E. W. HUDSON and others, (Plaintiffs,) Respondents. 

Vakeel of Appellant — Baboo Ramapersaud Roy. 

Vakeel of Respondents— Mr. J G. WaUer. 

Suit laid at rupees 5,381-8-5. 

The plaint sets forth that the plaintiffs hold pottahs for 334 Pottohafrom 
be^ahs of land from Nujeeb Mundul and other ryots, and that ^^« gromiwhttt 
for a further area of 466 beegahs, ryots executed shattyes in their ^n con^no 
fEivor ; that Mr. Clark, the proprietor of Bahadoorpore factory, title beyond 
taking a dur-ijara from Bhowanipersaud Roy, disputes arose, which i^^^^^- 
resulted in the magistrate awarding possession to plaintiffs under dary evidence 
Act IV. of 1840, on the 2nd July, 1847. Ultimately, however, the whelTprima"^^ 
sessions judge reversed this decision, on 4th December, 1847. was avaiiabiJ. 
Previous to this decision, however, they assert that in October and aidwer to a 
November, 1847, they had cultivated and sown 125 beegahs. claim to the 

The suit is for possession of the 334 beegahs alluded to, with {^'^* °^ ^*"*^ 
mesne profits calculated at the rate of manufactured indigo. yri^^tT^ 

The principal defendant (Mclvor), as the representative of Mr. *^*^^"* '**^®' 
Clark, after making some objections to the regulaiity of the suit, seasion^waa** 
pleads in defence that Nujeeb Mundul and other ryots have no p«ac«fuL 
right to the lands in dispute ; that they belong to turruf Bungsee 
Kadumpore, which was in farm to plaintiffs' gomashta up to 1252 ; 
that fix>m 1253 the zemindar gave a jotedaree pottah to Mr. 
Maiden, of Bangshara, for 3,000 beegahs of khas puteet land from 
1253 to 1256. That gentleman transferred the lease to Mr. Clark . 

The ijara of the turruf from 1253 was given to Bhowanipersaud 
Boy, and it being found that in order to make up 3,000 beegahs 
according to the amulnama granted by the Ranee there was a 
deficiency in the khas puteet lands, 500 beegahs were marked out in 
chuck Manick and 150 on the west of the Pudda, and on the 25th 
Sjsakh, 1253, the ijaradar gave an amulnama for the same. Mr. 
Clark, however, did not take possession till Assar, 1253; disputes 
afterwards arising, the sessions judge finally awarded possession to 
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defendant. The defendant further denies the cultivation by 
plaintiffs of any land subsequent to 1252. 

Nujeeb Mundul and other defendants, from whom the plaintiffi 
assert that they derived their title, state that they had ancestorial 
jote lands which were washed away ; but on re-formation of lands 
the zemindar gave a letter to the ijaradar, on the 11th Magh, 1250, 
directing him to mark out their jote lands from the new forma- 
tion, which his gomashta did, and gave them chittas for the same ; 
that the amulnama to the defendant is for khas pnteet lands and 
expressly excludes jotedaree land. This defence is confirmatory of 
the plaintiffs^ averments. 

The principal sudder ameen considers it proved that the land in 
dispute was that given by Nujeeb Mundul and others in pottah 
to plaintiffs;and that the title of defendant expressly excludes the 
jote lands of ryots, which this land in his opinion is proved to be. 
He gave a decree for 200 beegahs of the land sued for, rejecting 
the claim to the remainder on the ground that the term of plaintiffs^ 
lease for them had expired. He also awarded the value of (pukka 
mat) manufactured indigo on 123 beegahs for one season. 

From this the defendant appeals, and his pleader proposes the 
following issues : — 

Firsty — ^Whether the 200 beegahs which have been decreed to 
the plaintiffs appertain to the jote of Nujeeb Mundul and others ; 
and, if they do, whether they have any vested right left in them 
in 1254; and, if not, whether the plaintiffs can claim right of pos- 
session under them ? 

Second, — ^Whether the decision of the principal sudder ameen is 
not incomplete and defective, inasmuch as it is passed without a 
close local investigation regarding the identity of the lands in dis- 
pute, the question of right thereto, aud the extent of the alleged 
injury done to the crop ? 

Third, — Whether the proof given by plaintiffs to the fact of 
their cultivation, and the subsequent injury done by appellant, is 
sufficient to entitle them to a decree for damages to the extent 
awarded by the principal sudder ameen. 

The Court propose to take the three issues, or in fact, the 
whole merits of the case, into consideration together. 

Haboo Ramapersaud Roy, for appellant. — ^The lands in dispute 
are admitted to be newly formed, and it is also admitted that the 
plaintiffs, under the name of another, were ijaradars up to 1252. 
The question is, what title Nujeeb Mundul and others could have 
had after the expiry of plaintiffs' ijara. The sessions judge, in his 
proceeding of 4th December, 1847, points out that it does not 
appear that according to the letter of the zemindar of the former 
farmer, which the magistrate construes as authorizing grant of 
pottahs, the pottahs were granted. The papers which the magistrate 
considers chit-pottahs are only terijs, and such as are given by go- 
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maalitas. An ijaradar cannot grant under-leases beyond the period 
of his lease; any that may have been so given expire with the 
ijara lease^ and the zemindar has a right of re-entry. 

The principal sudder ameen has not considered whether the 
plaintiffs^ nnder pottahs from the ryots holding such titles^ have 
any right whatever. 

The pleader here reads from one of the chittas; it is dated 20th 
Bhadoon 1251^ and is headed^ '^ Chit chinnit zemeenjumma iurruf 
Kishet^lHire *' Deenopara^ and is signed '^ Ram Kishob Dass^ gomash- 
ta of Taran Chunder Chuckerbuttee^ ijaradar/^ It recites that 
the lands included therein are given to Nujeeb Mundul to enjoy 
and cultivate. 

He then reads from the alleged letter of Ranee Soorjmonee^ 
dated 11th Magh 1250, but which is not admitted to be genuine, 
and is not proved to be so. It states that Nujeeb Mundul and 
others had complained that their lands of Pochees-Ruphythuk 
were washed away, and that they therefore could not pay their 
rent^ and that the person to whom it was addressed should 
make over to them from alluvial lands a portion equal to that 
broken away, and keep up their jumma as before, and to send 
in a statement of the land so made over. 

The principal sudder ameen considers the letter to be genuine, 
because he finds the signature tallies with that on the amulnama 
to defendant, but the Court is requested to compare them and 
judge whether they do so or not. 

The genuineness of the letter has been denied in the answer, 
and the whole case of the plaintiffs rests on that letter^ which has 
not been proved. The letter does not even bear the Ranee's seal. 
No proof of the original tenure of the ryots being of a permanent 
nature has been tendered. The lands in question are not in any 
way recognized jote, and therefore the terms of defendant's 
amulnama do not exclude them. The principal sudder ameen is 
wrong in stating that no mention is made in his amulnama of 
Manik chuck. 

The plaintiffs have made out. no case for a decree, and the most 
that can be done in their favor is to remand the suit for further 
investigation. 

Mr. J. G. Waller, for respondent. — The magistrate under Act IV. 
decided, as was proper, in my client's favor, as in possession. 
The sessions judge mistook the proper issue in appeal, and decided 
on a consideration of the title. My client sowed the crop. The 
suit is partly for the value of that crop, and regarding that por- 
tion of the suit Baboo Ramapersaud has been silent. 

The defendant has not denied the authenticity of the letter of 
the Ranee. The oral evidence proves it. The mookhtar of the 
Banee was examined before the magistrate and proved it. The 
ryots, defendants, have stated that they are hereditary jotedars. 
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and no new legal title was created <m the pottahs from the ijara- 
dar to them under authority of the zemindar. Nothing has been 
advanced to show that the plaintiffs were in league with the ryots 
to defraud, or that they were duped by them. The letter of liie 
Banee is proved to be genuine^ and the reservation in defendant's 
amulnama shows that the ryots' jotes^ and therefore the lands in 
dispute, were excepted therefrom. It is clearly proved that the 
defendant never had possession before the sessions judge's order. 
The letter of the Ranee is a recognition of the jotedaree right of 
the ryots, from whom my client holds. 

At present the real and only question is, whether my client 
should obtain the wasilat decreed. He cannot get possession, as 
the term of his lease is out. He was in possession, and with his 
money the land was cultivated, and it is a recognized principle that 
unless the other party tender the outlay, the person making it 
should reap the profit. No dispute eidsted at the time the land 
was sowed. 

The plead^yiere causes to be read the roobukaree of the ma- 
gistrate of QOTIeptember 1847, to show that the Ranee's sudder 
mookhtar verified the letter of his mistress alluded to. 

The witnesses of the plaintiffs establish the fact that the ryots 
have old jotes, and that they have all along been in possession of 
the disputed lands. The principal sudder ameen, who had the 
witnesses before him, is satisfied with it. 

The evidence of Himmut Sheikh is here read. 

Mr. J. G. Waller proceeds. — The other evidence is similar, and 
establishes that until Assar 1254 there was no dispute. Defen- 
dant had not claimed the land, and my client cannot be considered 
to have been in wrongful possession. Defendant wishes it to be 
supposed that he got possession in 1253, but the magistrate found 
that he had not, and the sessions judge does not find to the con- 
trary. 

Baboo Ramapersaud Roy here reads a sentence from the ses- 
sions judge's roobukaree, to show that Mr. Waller's statement is 
incorrect. He proceeds in reply. — The lease to plaintiffs expired 
in Cheyt 1252. Their title then ceased. Their indigo sown by them 
in 1252 was not touched by my client at the cutting season of 
1253. My client sowed the indigo in 1253. In Phagoon 1253 
plaintiffs made a dispute, and went to the magistrate, and in Poos 
1254 the sessions judge confirmed my client's possession. Plain- 
tiffs wished by some means to retain possession of these lands. 
Is it not remarkable that all the transactions pleaded by them 
should have taken place just at the expiry of their ijara? They 
show no previous pottahs. They contend now that the only 
point is, whether they are entitled to damages or not. This de- 
pends on the title to the land, and cannot be separated from 
it. My client's amulnama is admitted ; and under that he must 
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be considered as the rightful possessor from 1253. The letter 
of the Ranee has not been proved in this suit ; and the principal 
sndder ameen does not reason on what ground he believes it to 
be genoine. The title of plaintiffs to hold possession has not 
been proved. 

Judgment. 

The defendant has expressly denied the authenticity of the 
letter of the zemindar^ Ranee Soorjmonee, and it has not in our 
opinion been proved as it ought to have been. The secondary 
evidence relied on by the pleader for respondents is insuflBcient 
when the witness whose evidence is quoted might have been 
produced. 

The ryots, from whom the respondent derives his title, are not 
proved by any documentary evidence to have any permanent 
interest and title. The chittas which are produced as their title to 
the land in dispute, are signed by a gomashta of anijaradar, and do 
not recite that they were given under authority from the zemindar. 
The authority of the zemindar relied upon is that contained in the 
abovementioned letter, which, even if authentic, does not give 
sanction to the granting of pottahs, but on the contrary, directs 
that, after the arrangement to make up the deficiency caused by 
diluvium in the jotes of the ryots had been made, a statement 
should be submitted to her, thereby reserving to herself the power 
of confirming it or not. 

The chittas therefore ^3tand by themselves, and cannot be con- 
sidered as confirming a title beyond the period of the ijaradar's 
lease. 

The probabilities are against the justness of the transactions 
pleaded by plaintiffs. It is remarkable that their lease was just 
about to expire, and that the ryots from whom they took pottahs 
had only just received their alleged title from their own gomashta. 
For these reasons we consider that the principal sudder ameen's 
decree for possession should be reversed. 

It has been argued by the pleader for the respondents, that 
admitting the invalidity of their title, plaintiffs, being in peaceful 
possession, had a right to damage for the crops which they had 
cultivated in 1253, but we do not find it established satisfactorily 
that the plaintiffs sowed the lands. For this reason, and because 
if they were in possession it was wrongful, the award of damages 
cannot be upheld. 

The decision of the principal sudder ameen is reversed with 
costs. 
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The 17th Januaey 1853. 

Present : 

Sir R. barlow, Bart.,; 
W. B. JACKSON, Esq., 

Petition No. 608 op 1852. 



'T ) 

** > Judffes. 



Casere- 
xnaDded ; 
Clauses, Sec- 
tion XXV. 
Resrnlation 
XXIII. of 
1814 not ap- 
plicable to 

81 " 

who can re- 
ceive a eupple- 
mental plaint; 
the lower 
court's judgr- 
ment ruling^ 
otherwise re- 
versed. 



In the matter of the petition of Maharaj Dheeraj Mahtabchund 
Bahadoor, filed in this Court on the 2nd September 1852, praying 
for the admission of a special appeal from the decision of Mr. J. 
H. Patton, judge of East Burdwan, under date the 7th June 
1852, confirming that of Mr. J. S. Bell, sudder ameen of that 
SSl^eens, district, under date the 26th December 1851, in the case of Maha- 
raj Dheeraj Mahtabchund Bahadoor, plaintiff, versus Kurreemoon- 
nissa Bebee and others, defendants. 

It is hereby certified, that the said application is granted on the 
following grounds : 

The principal sudder ameen, while officiating as sudder ameen, 
admitted a supplementary plaint, including a party among the 
defendants who had been omitted in the original plaint. The 
sudder ameen, on relieving the principal sudder ameen, holds the 
admission of the supplement informal, and rejects it, and nonsuits 
the plaintiff. 

The judge upholds the order. 

Now the law cited under which the admission of a supplemen- 
tal plaint is declared illegal by the sudder ameen, is Clause 3, 
Section XXV. Regulation XXIII. of 1814; and this Clause 3 
prohibits moonsiffs from receiving supplementary plaints, but has 
never been extended to sudder ameens. Section LXXIII. of Re- 
gulation XXIII. of 1814 declares Clause 4, Section XXV. of that 
Regulation applicable to sudder ameens, but not Clause 3 of that 
Section. The order of the sudder ameen and its affirmation by 
the judge are therefore based on a law inapplicable to the case, 
as sudder ameens are competent to receive supplementary plaints 
in the same manner as principal sudder ameens. 

We therefore reverse the decisions of the judge and sudder 
ameen, and remand the case to be tried over again. 

Sir R. Barlow. — I would add to the above judgment, in which 
I concur, that it is for the lower court to declare whether the 
supplement put in in this case is legally a supplement under 
Section V. Regulation IV. of 1793. 
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Thb 17th January 1853. 

Present : 

Sir R. barlow, Bart.,! , , 
W. B. JACKSON, Esq., J^^ff^' 

Petition No. 628 of 1852. 

In the matter of the petition of Omakanth Mitter and others, ^^Tu 
petitioners, filed in this Court on the 6th September 1852, pray- j^^e having 
ing for the admission of a special appeal from the decision of Mr. relied on a ded- 
C. T. Davidson, judge of Dacca, under date the 9th June 1852, court, dated 
confirming that of Syed Abbas Alee Khan, principal sudder ameen I8th June 
of that district, under date the 17th December 1850, in the case ^nt of defect 
of Greedharee Paul and others, plaintiffs, versus Omakanth Mit- of parties, 
ter and others, defendants. b^'n'^ov^^ui- 

It is hereby certified that the said application is granted on the ed by a sub- 
following grounds: STfrfh"- 

The judge has dismissed the appeal of certain defendants with- June 1862. 
out trial, on the ground that they have not made their co-defen- 
dants respondents in the appeal ; and cites a precedent of this 
Court of 18th June 1851. 

The precedent cited has been overruled by a subsequent pre- 
cedent of this Court, viz. p. 463, 7th June 1852, Tameekanth 
Lahoree and others, versus Bhagiruttee Debea. 

We therefore reverse the decision, and remand the case to be 
tried on its merits. 



The 17th Januaky 1853. 

Present : 

J. DUNBAR, Esq., Judge, 

A. J. M. MILLS, Esq.,! n^ - s- t ^ 
R. H. MYTTON, Esq., j Officiahng Judges, 

Case No. 259 of 1851. 

Reffular Appeal from the decision of Mr. Alexander Davidson, 
Principal Sudder Ameen of Midnapore, dated 5 th April 1851. 

ANUNDMAYE DASSEA and others, (Defendants,) 
Appellants, 

versus 
RANEE JADOOMONEE and others, (Plaintiffs,) Respon- 

dents. 

Vakeel of Appellants — Baboo Bungsee Buddun Mitter, 
Vakeel of Respondents — Baboo Kishen Kishore Ghose. 

Suit laid at rupees 5,762-10-19-3, for the recovery of bond- dams mly'^ap- 

debts. ptfol jointly. 
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althoug-h the 
object of their 
appeals may 
be diverse. 

In an usu- 
fruetuary 
mortg'ag:e, the 
mortgti^or 
jectlng- the 
mortgrag-ee be- 
fore the expinr 
of the term of 
mortga^; 
held that the 
mortgajfee has 
the option of 
suing- for ba- 
lance due or 
for possession. 
In a suit on 
a mortpag-e- 
deed, an ao- 
count may be 
received in 
evidence of the 
balance due 
thereon, al- 
though not on 
stamped paper, 
the obligation 
not being 
founded on 
that, but on 
the origiual 
deed. 

Plea of at- 
tempt to evade 
the usury laws 
rejected: the 
evidence sup- 
porting it not 
being trust- 
•worthy, and 
the statement 
on which it is 
founded beingp 
inconsistent. 

The mortga- 
gor having 
consented in 
the original 
deed to abide 
by the accounts 
given by a 
person therein 
named, and 
those accounts 
having been 
put in by mort- 
gajfee, the ap- 
plication of 
mortgagor for 
the deputation 
of an ameen to 
take account, 
rejected. 

Parties re- 
leased from 



This is a siiitfor the recovery of rupees 4,569-9-17-3 principal, 
and interest rupees 1,193-1-2, total rupees 5,762-10-19-3, money 
lent on a bond, to be realized by possession of laud and usufruct 
therefrom. 

The plaint sets forth that the defendant Juggobundo Roy, 
Anundmaye^s husband, borrowed from plaintiff^s husband in 
1244 rupees 2,382, and in consideration thereof gave him a lease 
of a portion of his ancestral property. In 1246, he borrowed a 
further sum of rupees 2,233, which with the outstanding balance of 
former loan amounted to rupees 4,468, and gave him a second lease 
for thirteen years, viz. from 1246 to 1258. It further avers that 
the plaintiff's husband died in 1253, and the defendants ousted 
the plaintiff in 1254 ; — hence this action. 

The defendants pleaded that plaintiff's husband took usurious 
interest ; secondly, that the claim was opposed to the conditions 
of the bond, and that the plaintiffs ought to have brought an 
action for possession ; thirdly y that in 1253 there was a balance 
of rupees 11-4 due from plaintiffs, which failing to pay, defendants 
resumed possession of their lands. 

The principal sudder ameen decreed the amount claimed. 
He was of opinion that when the defendant Animdmaye took 
possession of their lands in 1253, and committed a breach of 
contract, the plaintiffs were released from the performance of their 
part of it, and were at liberty to sue for the money still due, and 
that the defendants had failed to prove either the satisfaction of the 
debt or the receipt of usurious interest. 

The following issues are preferred by the pleaders of the parties, 
repectively : 

Issties on behalf of the appellarit Anundmaye: 

First, — ^It being stipulated in the pottah adduced by the 
plaintiffs (respondents) that the lessor shall by no means be com- 
petent to dispossess the lessee /^ijaradar) so long as the money lent 
shall not be fully paid with interest, and the ijaradar being 
notwithstanding dispossessed, even without a suit for possession, 
is the present suit for the recovery of the amount of loan im- 
proper, and is the principal sudder ameen's decision with regard 
to the above point right and equitable ? 

Second, — ^The plaintiffs (respondents) suing upon strength of 
certain leaves of account, alleging the balance therein contained 
to have been attested under the signature of the husband of the 
appellant (Anundmaye), and these not being stamped, can they 
be legally admitted in evidence ? 

Third, — Is the appellant^s allegation of illegal interest being 
taken by the respondent's husband proved by the two subscribing 
witnesses to the ijara pottah, and the three witnesses who were 
present at the place and time where and when the document was 
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executed^ and ougbt not the suit to be dismissed in case the responsibility 
above fact is established? for the subject- 

Fourth, — ^It was stipulated in the ijara pottah adduced by the ShouMnot^be 
respondents (plaintiffs,) and admitted or agreed to by the saJtHedwith 
appellant^s husband, that Rammohun Singh, the naib, will sign '^'^'^ 
and deliver the hnstobood paper; but contrary to this, the 
plaintiffis filed the jumma-wasiUbakee paper in the Court, and the 
principal sudder ameen admitted the same as having reference to 
the said stipulation. It is therefore a point for consideration as 
to whether by doing so the said judicial officer has not acted con- 
trary to the stipulation contained in the pottah in question. 

Fifih, — ^The defendant, appellant, pleaded that the plaintiffs 
have not only collected from the mofussil ryots the whole of the 
sum due to them, but also an amount in excess ; and to prove this 
she filed an account, signed by the naib, and prayed for a local 
investigation through an ameen, but the lower court decreed the 
case without the mofussil inquiry prayed for ; is not the decree 
therefore defective and incomplete ? 

Issue on behalf of the appellants, Sreenath Roy and Matunghinee : 

Although the aforesaid appellants have no connexion with the 
plaintiffs^ claim, and although the case is decided against the 
appellant Anundmaye alone, yet the other appellants have been 
ordered by the lower court to pay the plaintiffs' costs rateably, and 
not to receive their own costs from the plaintiffs j is such an order 
proper and equitable ? 

Issues on behalf of the respondents : 

First, — As the defendant Anundmaye does not deny her 
having borrowed the money, but pleads that the loan has been 
paid with interest, and as in consequence the onus probandi is 
entirely with the defendant, it is therefore a point for considera- 
tion as to whether the plaintiffs are not entitled to a verdict in 
their favor, in case the plea of payment of the loan^ is not 
substantiated ? 

Second, — Whether the appeal which is preferred by Sreenath 
Boy and Matunghinee Dassea only against the order for payment 
of costs, upon allegation of their being disconnected parties, is 
entitled to a hearing by reason of being preferred in conjunction 
with the defendant Aundmaye ? 

The Court remark that the first issue of the respondents will be 
argued on going into the merits of the case, and direct that the 
second issue^ which would debar the hearing of the appeal, be first 
• considered. 

Baboo Kishen Kishore Ghose, for respondents. — ^The appeal 
is preferred by Anundmaye, Musst. Matunghinee Dassea and 
Sreenath Roy, objecting generally to the decision of the lower 
court. The petition containing the grounds of appeal is filed 
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by the three appellants. Anundmayc appeals against the entire 
decision, and the other two appellants only against that part 
of it which saddles them with costs. The appeal is therefore bad 
in form ; a seperate appeal should have been preferred against the 
order for payment of costs. 

The Court are of opinion that the petition of appeal is not 
defective. The appellants appealed jointly against the decision of 
the lower court, and each stated his objections to the decision in 
the manner in which that decision affected his interests. 

Baboo Bungsee Buddun Mitter^ for the appellant. — ^The first issue 
is now to be considered. The plaintiff's husband lent the defen- 
dant's husband a sum of money, and in consideration thereof took 
a lease of the defendants' property for the period of thirteen years. 
The lease stipulated that the farm should hold good until the money 
was paid. The defendants ousted her from the farm in 1254. 
The plaintiffs should, therefore, with reference to the terms of the 
lease, which guaranteed possession until the money was paid, have 
brought an action for recovery of possession. The plaintiffs cannot 
sue as for a money debt. The pleader quotes the case of Musst. 
Janoo Bebee, versus Nubbokishen Ghose, decided on the 14th of 
March 1850, which declares that a suit as for a money debt on a 
bond cannot be sustained on an instrument which provides only for 
the transfer of the usufructuary possession of land in repayment 
of a money advance, and contends that on this precedent the suit 
should be dismissed. The suit must be brought according to the 
terms of the agreement. If either of the parties have infringed 
or violated them, the action must be laid to enforce the conditions 
of the instrument. 

Baboo Kishen Kishore Ghose, for respondents. — The pottah, it is 
true, recites that until the money is paid, the lessor will not dis- 
possess the lessee, but if the lessor breaks his engagement, the 
lessee can assuredly sue for the money under the bond. The 
lessor cannot take advantage of his own wrong. If the lessee 
had not been dispossessed, he would have had no ground for 
action. The principal sudder ameen drew the proper issue, and 
found the defendant to be the aggressor. The pleader refers to 
the case of Amatool Hossein Begum and others, versus Syed 
Ahmed Alee Khan and others, decided on the 23rd of March 
1852, as conclusive on the point. 

Baboo Bungsee Buddun Mitter, for appellants. — The defendants 
dispossessed the plaintiffs on the allegation that the demand 
against them was satisfied. They did not wrongfully dispossess 
them, and therefore the precedent is inapplicable. 

The Court are of opinion that the precedent quoted by the 
pleader for the appellants is in point, and think that as the 
defendants broke the contract on their part, the plaintiffs have a 
right to sue for recovery of the balance of the money-advancp. 
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The argument is directed to proceed on the second issue. 
Baboo Bungsee JBuddun Mitter, for appellants. — The suit is essen- 
tially laid upon the account signed hy the defendant's husband^ 
and as it is not stamped^ the account is iuadmissible in evidence. 
The plaint clearly discloses that the balance is claimed under the 
account signed by the deceased The account itself shows that 
rupees 4,265-4-3 principal, and interest amounting to rupees 
252-9, in all rupees 4,567-9-4-3, are due from the defendants to 
the plaintiffs, and this is the amount claimed, with interest which 
subsequently accrued. The principal sudder ameen has overruled 
this objection on untenable grounds. The foundation of the suit 
is the account, and under the stamp laws, viz. Article 1, Schedule 
A, flegulation X. of 1829, it must be dismissed. 

Baboo Kishen Kishore Ghose, for respondents. — ^The 6uit is not 
brought on the account, but on the deed of lease dated the 24th of 
Phagoon 1246, executed by Juggobundo Roy in favor of plaintiff's 
husband. The terms of the pottah are that the defendant's husband 
has borrowed from the plaintiff's husband rupees 4,468, and in con- 
sideration thereof had given him a lease of his property, and the 
action is brought to recover this amount less the sums realized 
from the profits of the farm. The account is only evidence of the 
state of the account at the time it was draMm out. The plaint shows 
that the pottah is the foundation of the whole claim, and the account, 
which is dated the 9th of Bhadoon 1250, is only mentioned as 
evidence in support of it, and does not require a stamp imder the 
provisions of Regulation X. of 1829. It is not an agreement, or 
memorandum of agreement, as evidence of a contract, or obligatory 
upon the party; but admitting, for argument's sake, that the 
document is inadmissible, it is for the defendants, who plead 
that the loan has been satisfied, to substantiate that plea. The 
plaint also mentioned that the naib of the defendants had made 
up the account annually, viz. from 1246 to 1253, and referred to 
them in proof of the claim. If the suit had been laid on the 
account it would have been unnecessary to file the pottah, and to 
prove its execution by witnesses. 

Baboo Bungsee Buddun Mitter reads the passage in the plaint, 
which, he urges^ shows that the case has been brought on the 
account. It states that as it was unadvisable to institute a suit 
for possession, the plaintiffs claimed the balance according to the 
jumma-bundee papers, which are signed by Juggobundo Roy. The 
defendants did not state that they had paid the loan with interest, 
but that it had been realized from the profits. 

The Court intimate their opinion that the case has been brought 
on the lease and not on the account, and are of opinion that the 
account is admissible as evidence of the state of the outstanding 
balance due to plaintiffs at the end of 1250, and as such, does not 
require to be stamped under the law. 
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Baboo Rungsee Buddun Mitter, for appellants, on the third issue. — 
It is proved by two of the subscribing witnesses to the pottah, and 
three witnesses who were present when the deed was executed^ that 
illegal interest was exacted by the respondent's husband. He 
reads the evidence of Muddoo Parooee and Muthoor Mhaintee^ 
two of the subscribing witnesses, and that of Brijodarah, Hurree 
Parooee and Goluk Parooee. These all depose to the fact of 
more than the legal interest being taken, and the loan is therefore 
forfeited. 

Baboo KisJien Kishore Ghose for respondents. — The defendanta' 
answer is inconsistent with the principle on which they say the 
deduction was made. The pottah recites that rupees 2,233 were 
paid in cash, and the balance of the old account, rupees 2,235, was 
added to it, in all rupees 4,468. The answer states that rupees 993 
were taken on account of excess interest at the rate of 6 per cent., 
and rupees 175 on account of discount, total rupees 1,168, and only 
rupees 1,065 were paid in cash. These two sums come to rupees 
2,233, the exact amoimt paid in cash. If interest be calculated on 
rupees 1,065, at the rate of 6 per cent, for twelve years six months 
and six days, according to the Umlee year, which is the era current 
in Midnapore, it will give rupees 799-13 ; how then can the defen- 
dants state that rupees 993 on account of illegal interest was taken 
from them ? There are fourteen subscribing witnesses to the pottah ; 
two have been brought under the influence of the defendants, and 
have deposed to the taking of illegal interests One of them, Muddoo 
Parooee, who is shown by the certificate of the cazee to have 
attested the execution of the pottah before him, denied on cross- 
examination that he ever went before the cazee. Again Muthoor 
Mhaintee connived with the defendants to eject plaintiffs from the 
farm. The defendants attached his, the witness's, property fcnr 
arrears, alleging that they themselves were in possession of the 
farm, and Muthoor Mhaintee, who is a ryot on the estate, admitted 
their claim, stating that he had paid rent to them ; and the 
defendants upon this compromised the case. The evidence of 
these two witnesses, who are dependants of the defendants, cannot 
weigh against the testimony of four witnesses who attested the 
execution of the pottah. The defendants were at liberty to cite 
the remaining eight witnesses, but they have not done so, and have 
cited three others who are not subscribing witnesses to the lease, 
while the four witnesses to the deed who were examined, and one of 
whom was cited by both parties, assert that aU the persons who were 
present attested the deed. The very particularity with which the 
witnesses depose to the items of account is against their credibility. 
The pleader reads the evidence of Kalachand, named by both 
parties, and refers to it as proving that there was a balance of 
2,200 odd rupees due on the old account, and that the plaintiffs 
advanced in cash 2,300 odd rupees when the deed was executed. 
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Baboo Bung$ee Buddun ARtier, contra. — The calculation of in- 
tereaty relied on by the plaintifFis aa showing the inconsistency 
between the answer and the principle on which ikey say the 
illegal interest was deducted^ is incorrect; it should be for 18 
years^ according to the terms of the pottah^ and not for 12 ( 
years. Moreover, illegal interest is chained on a portion of the 
unpaid balance^ as well as on the new advance. There was proof 
that Mttthoor Parooee, who gave evidence, was the person who 
attested the deed before the cazee. Muthoor Mhaintee is a ryot of 
the estate, and no collusion can be inferred from the circumstance 
of his admitting payment of his rent to the defendants. The 
plaintiffs are more in fault than the defendants, in not calling the 
remaining witnesses to the deed. It was incumbent on them to 
make ont their case. The defendants cited Kalachand as a man of 
respectability, but when they found that he had gone over to the 
plaintiffs' side they did not serve the subpoena on him, but the 
plaintiffs caused his appearance. The defendants are not averse to 
pay what is really due on the lease, and they prayed for a local 
investigation through an ameen for the purpose of ascertaining 
what the plaintiffs had really collected from the ryots. 

Baboo Bung$ee Buddtm, for appellants, on the fourth and fifth 
issues. — ^The defendants state that the plaintiffs have liquidated 
the debt frt)m the profits of the farm, and filed jumma wasil-bakee 
papers, showing the collections which the plaintiffs made from the 
ryots. They prayed for a local investigation, and the principal 
sudder ameen took no notice of their prayer, though urged in the 
rejoinder; without such an investigation justice cannot be done in 
tins case, and the case should be remanded on that account. The 
papers furnished by Rammohun Singh are not the hustobood 
papers, but jumma wasil-bakee papers, which are not the papers 
stipulated in the lease. 

Baboo Kishen Kishore, for respondents. — The pottah stipulated 
that Bammohun Singh, naib of the defendants, should furnish to 
the plaintiffs annually hustobood papers, and that the defendants 
should make no objection to the same. In the account acknow- 
ledged by the defendant's husband, dated 9th of Bhadoon, 1250, 
there is mention made of the papers furnished by Bammohun 
Singh from 1246 to 1250. Contrary to this, the defendants set 
forth in their answer that Bammohun Singh was dismissed from 
their service in the end of 1247, and that if the plwntiffs had pre- 
pared their demand according to his papers, they were not worthy 
of credence. The case was pending four years before the principal 
sudder ameen, and during that period the defendants never peti- 
tioned the Court for locsS investigation. The defendants agreed 
to abide by the papers of Bammohun Singh, and he furnished 
accounts from 1246 to 1258, and local inquiry is therefore not 
needed. 



Digitized by VjOOQ IC 



( 66 ) 

Further^ the defendants stated in their answer that plaintiffs 
had realized from the estate rupees 4^468 and the legal interest on 
it^ and rupees 11-4 in excess; but in the account they rendered, 
they stated the principal of the loan at rupees 3,300 ; and it is 
upon the basis of this account they call for a local inquiry, which 
is opposed to the terms of the pottah. In truth, their statements 
are so inconsistent as to be altogether unworthy of credence. 

On the issue on behalf of Sreenath Roy and Matunghinee : — 

Baboo Bungsee Buddun Miiter, — These defendants having been 
released from the claim should not have been saddled with costs, 
vide decision of this Court 26th March, 1850. 

Baboo Kishen Kishore Ghose, in answer, — These defendants as- 
sisted in ousting the plaintiflfs, and were therefore charged with 
costs. Sreenath is cousin to Anundmaye^s husband, Juggo- 
bundo. Matunghinee is Juggobundo's brother's wife. They 
were parties who signed the pottah as approving thereof. They 
were parties to the distraint of Muthoor Mhaintee's property. 
They are all sharers in the zemindaree ; otherwise why was their 
signature necessary to the pottah ? The precedent quoted is not 
in point. In that the principal sudder ameen only conjectured 
that a defendant was in collusion with the real defendant. We 
did not, as in this case, find it proved that he was a party to Jhe 
act complained of. These defendants were charged in the plaint 
with the dispossession, and in their answer did not deny it. 

Baboo Bungsee Buddun Mitter, in reply, — This is a suit for mo- 
ney lent, and the above defendants are not asserted to be indebt- 
ed. The property is in part owned by them; therefore they 
signed as acquiescing in the arrangement made. They have been 
released from the claim, and ought not to have been saddled with 
costs. 

Judgment. 

The plaintiffs sued the defendants on the strength of a pottah 
bearing date the 24th of Phagoon, 1246, executed by Juggobundo, 
husband of the defendant Anundmaye, to the husband of Ju- 
domonee. 

The instrument in question gave the farm of certain ancestral 
property on an advance of Sicca rupees 2,233 and right of posses- 
sion for 13 years, to Judomonee's husband, who was to realize 
the above amount, together with the outstanding balance of a 
former loan, in all Sicca rupees 4,468, with interest at 12 per 
cent., from the profits of the estate. 

The defendant Anundmaye admits that she resumed posses- 
sion of the property leased in 1254, when two years of the lease 
had to run. The lease gives no power to the lessor to enter in 
possession during its currency ; and we are unanimously of opi- 
nion that there has been a clear breach of engagement on the part 
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of the defendants^ and the plaintiffs have a right to sue for the 
recovery of the money due with interest. 

The Court find that the oral evidence is quite insufficient to 
establish the receipt of usurious interest. The defendants admit 
the execution of the deed. Four subscribing witnesses^ one of 
whom is a person of respectability and was cited by both parties^ 
have verified it ; and to reBut their evidence, two subscribing 
witnesses and three persons, who are alleged to have been present 
when the deed was drawn out, have been examined on the part of 
the defendants. They are persons under their influence, and de- 
pose in a very suspicious manner to the whole particidars of a 
transaction of 11 years' previous date. There are 14 attesting 
witnesses to the instrument, which shows that it was executed 
with great pubUcity. The presumption is therefore also against 
the supposition of its having been irregular. 

As regards the amount claimed, there is in the deed a distinct 
condition that the defendants' naib, Bammohun Singh, shall 
annually famish the plaintiffs with the hustobood papers of the 
lands^ according to which the plaintiffs shall demand rent from 
the ryots. These papers, the authenticity of which is not denied, 
were furnished for the years 1246 to 1253, both inclusive. The 
plaintiffs admit that the demand as entered in these accounts has 
been all realized, and claims an outstanding balance of rupees 
4,569-9-17-3 with interest; and further, these papers are corrobo- 
rated by a balance-sheet, commencing from date of lease, viz. 
from 1246 to 1250, which is satisfactorily proved to have been 
signed by Juggobundo Roy, the husband of the defendant Anund- 
maye. The defendants must stand by the agreement. 

We therefore concur with the principal sudder ameen in think- 
ing the plaintiffs are fully entitled to the amount claimed, and 
dismiss the appeal with costs. 

We observe that the principal sudder ameen has exempted the 
the other appellants from responsibility, but has charged them 
with costs. We do not think that they can be justly held liable 
for costs of the court of first instance, as there is no proof on the 
record that they took any part in dispossessing the plaintiffs of 
the lands^ and they had no concern with the loan. A joint appeal 
has been preferred. The costs of this Court will therefore be 
borne by all the appellants, as it is impossible to distinguish the 
proportional share of each. 
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Thb 18th January 1853. 

Present : 

Sir R. barlow, Bart., \ j , 
W. B. JACKSON, Esq., /•^"^^^'• 

Pbtitjon No. 648 op 1852. 



Cw« w- In the matter of the petition of Sheikh Chummun, filed in this 

pStiff'sued Court on the 15th September 1852, praying for the admission of 
hie vendor and a special appeal from the decision of Baboo Kashessur Mitter Roy, 
thI*v\ndor"*' 'additional principal sudder ameen of 24-Pergunnah8, under date 
denied the sale the 18th June 1852, reversing that of Mr. W. Wright, moonsiff 
Jen^of wWch of Sulkea, under date the 6th September 1851, in the case of 
is demanded, Mahomed Alee Sarung, plaintiflF, versus Sheikh Chummun, de- 

and thecaae ftirxAtir^¥ 

was detennin- lenaant. 

eu and rent It is hereby certified that the said application is granted on the 

r^™e'i»ue following grounds: 

of proprietary The suit is for rent of 2 beegahs of land against the royt, occu- 

oonsiderS?^' pant, and against the vendor of the 2 beegahs to the plaintiff. 

The vendor denies that he sold the land in question to plaintiff, 
though he admits he sold other land. 

The claim of the plaintiflF therefore rests mainly, in the first 
place, on the asserted sale ; and on the fact that the 2 beesahs in 
question were sold to him, and are his property : imtil he can 
prove this, his claim to rent cannot be established. 

But this is not made an issue, nor determined in the appeal 
suit, nor is the possession of the plaintiff declared established so 
as to avoid the necessity of going into the fact of the sale : the 
rent is nevertheless awarded. 

We therefore reverse the principal sudder ameen's decision, and 
remand the case to be tried over again. It must be made an 
issue in the case, and decided, whether the plaintiff^s title to the 
lands by purchase is established. 



Digitized by VjOOQIC 



( 69 ) 

The 20th January 1853. 

Present : 

J. DUNBAE, Esq., Judge. 

A. J. M. MILLS, Esq., \ n^Kninf;^^ T.,^n^» 
R. H. MYTTON, Esq., ) Officiating Judges. 

Case No. 212 op 1851. 



Regular Appeal from the decision of Moulvee Mahomed Nazim, 
Principal Sudder Ameen of Furreedpore, Dacca, dated 2lst 
November 1850. 

BINDERSOONDREE DASSEA and others, (Dependants,) 

Appellants, 

versus 

MEHEROONNISSA KHATOON (Plaintipp,) Respondent. 

MEER ALEE AZMUL, (one op the Dependants,) Respondent. 

Vakeels of Appellants — Mr* J. G. Waller and Baboo Ramapersaud 

Roy. 

Vakeel of Respondent, Meheroonnissa — Baboo\Kishen Kishore Ghose. 
Vakeel of Respondent, Meet Alee Azmul — Moulvee Aftabooddeen^ 
Suit laid at rupees 9,978-10-8. A v}^ of 

Meheroonnissa Ehatoon, wife of Meer Alee Afzal, instituted this defenUants,^^ 
suit to establish her right to hdt Emamgunge, called bunder appellants/ 
Modookhally, and to a certain talook. No. 506, in reversal of a sum- fe^J^f "* ** 
mary order of the civil court, directing them to be put up to piaintiflGinot 
sale, and for obtaining possession of another talook. No. 181, by made^^es 
reversal of the sale thereof. in the lower 

The plaint sets forth that the father of the plaintiff ^s husband, ^"the ap^i^^' 
Meer Reazooddeeh, had acquired a lakhiraj sunnud, (under the lants had, 
imperial seal and signature as well as under the sanction of the Si^^obj^S^, 
Hon'ble Company, as dewan,) for hdt Emamgunge; that he had joined isstie on 
tiiereupon set up a bunder on the western side of the river ^r™®^^^ 
Chnndera, and devoted the profits to reUgious and charitable pur- broug-ht by 
poses; that on his demise the property was held for a time by ju^^n^ 
Meer SIhyratee, eldest son of Meer Reazooddeen, and then came debtor to 
into the hands of her husband, who continued to dispose of the J^J^^in^^^er- 
profits in the same way. The bunder having been carried away ties and to ^^'^ 
by the encroachments of the river, in the year 1234, Meer Alee JJ™ j^f o*/^ero 
A&ul acquired a number of jotes at different jummas from differ- ^ised^br sn-"* 
cnt proprietors ; amongst others, one firom plaintiff herself, of lands tisfaotion of a 
in talook Mahomed Fmreed, No. 108, and on the lands bdonging p^i^y the^ 
to them erected a new bunder, applying the profits as before to 4hJ[P^'*{ S*** 
good and charitable purposes. The plaint goes on to say that B^it'was^muf- 
Alee Afzul having become indebted to creditors, granted to the tifarious, pre- 
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ferred for the 
firat time in 
a|)peal, was re- 
jected. 

Trausfers of 
property by a 
judpnent 
debtor to his 
wife after de- 
cree passed, 
disallowed on 
tlie presump* 
tioTi of frauQ. 

Wukf en- 
dowment not 
held to be 
valid, unless 
formally 
made. 



plaintiflF,— rfirst, a mouroosee pottah for the Chundnee Chuck 
bazar of the bunder, at a jumma of rupees 310, on payment of 
rupees 900 salamee ; second, a meeras pottah for the Qolden- 
potty, Caporiapotty, and other bazars in the bunder, at a jum- 
ma of rupees 143, on a salamee of rupees 251 ; and, third, a 
mouroosee pottah for 300 beegahs of the lands, in the jotes 
abovementioned, at a jumma of rupees 450, on a salamee of 
rupees 500. Further that as Alee Afzul was waxing old in years he 
had appointed the plaintiff mutwalee, and executed a towleatna- 
ma, authorizing her to discharge the rents due to the talookdars^ 
and fi'om the profits of the mehals to keep up the religious observ- 
ances and charitable practices theretofore in use, and providing 
that she should not be called upon to pay the rents of the meeras 
pottahs ; that her name had been recorded by the talookdars and 
jotedars according to the pottahs, and that she had continued in 
possession, discharged the rents, and received dakhilas. In regard 
to hertalooks No. 506 and No. 181, in zillah Jessore, her husband 
had himself gone on holding possession, till, being pressed by 
debts, he had sold those two talooks to plaintiff for rupees 976, 
under a kubala dated 15th Aghun 1252, and she remained in 
undisturbed possession until the defendants Isser Chunder Pal 
Chowdree and others got a decree against her husband for arrears 
of rent of a certain jote in their zemindaree, bearing a jumma of 
rupees 1,011-15-10, and taking out execution of the same in 1253, 
caused the talooks Nos. 181, 506 and 108, as also bunder Modoo- 
khally, to be attached. She petitioned first the zillah judge, who 
exempted talook Mahomed Pureed, No. 108, but rejected her 
claim to the other properties. She appealed to the Sudder Court, 
who rejected her petition. The decree-holders having filed a list 
of the debtors' property, which included bunder Modookhally in 
the jote for which the arrears had been decreed, and talook 
No. 506 as the property of her husband, the judge sold talook 
No. 181, wrote to the judge of Jessore to sell talook No. 506, and 
published a proclamation for the sale of bunder Modookhally 'and 
the jote on which it is situated. Under these circumstances, 
she came into Court to establish her rights and recover possession. 
Joy Gopal Chowdree and others, the decree-holders, declare that 
the entire claim of the plaintiff is utterly groundless. They ob- 
serve that there can be no connexion between the original bun- 
der estabUshed on lakhiraj lands on the western side of the river, 
and as admitted entirely carried away, and that now settled on 
rent-paying lands on the eastern side ; that the new bunder is not 
wukf, that is, a property set apart for religious and charitable 
purposes, but simply a market established on the lands of the 
jote in their zemindaree of Garakhola, &c., held by Meer Alee 
Afzul, the profits of which he appropriates to himself ; that he 
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bad allowed his rent to fall into arrears^ and that thej had there- 
fore sued him and got a decree; that the judgment debtor having 
in vain sought to evade his responsibility by other unworthy 
meanS; had now got the plaintiff, his wife, to set up a fraudulent 
claim to properties really belonging to himself. The fraudulent 
character of the several sales and transfers alleged to have been 
made by the judgment debtor to the plaintiff would at once be 
evident &om the fact that the decree for arrears of rent bears 
date the 13th April, 1841, and was confirmed by the Sudder 
Court on the 5th January, 1844, whereas the kubalas and meeras 
pottahs put forward by the plaintiff are all of subsequent dates. 
Moreover, it was satisfactorily proved in the claim-case, preferred 
by the plaintiff when the properties were first attached, that the 
whole of these properties, (with exception of talook No. 108, 
exempted by the judge,) are in the possession of the debtor. 

Gholam Abbas, the purchaser of talook No. 181, Gopalpore, 
&c., did not file any answer. 

Meer Alee Azmul, son of Alee Afzul, who was made a defen- 
dant after the death of his father, for himself and his sisters 
(also then made defendants), asserts his own right and theirs as 
beirs to the deceased, and therefore denies the allegations of the 
plaintiff as to her own sole right in the several properties claimed 
by ber^ but admits bunder Modookhally to be wukf, and asserts 
bis own right to the appointment of mutwallee. 

Bunder Modookhally, advertised by the judge for sale, having 
been sold after the institution of the suit, the plaintiff by a 
supplemental plaint made Sheebnath Mujoomdar a defendant, 
be having become the auction purchaser on behalf of the decree- 
holders. 

The principal sudder ameen, in his decision, laid down four 
points for consideration : — 

First, — Whether bunder Modookhally is or is not wukf pro- 
perty? 

Second, — "Whether the lands of that bunder belong to the 
jote jumma pertaining to the zemindaree of the defendants (decree- 
holders), or to the jote jummas and talooks of oher persons ? 

Third, — Whether the transfer of that property to the plaintiff 
by her husband is genuine and was made bondjide ? — and. 

Fourth, — ^Whether the transfer of the property by the judg- 
ment debtor, after the passing of the decree and before attachment, 
it vabd or not ? 

On the first point he held the sunnud filed by the plaintiff, 
originally acquired by her husband's father, and bearing the seal 
o{ the Hon'ble Company, to be suflScient evidence of the 
profits of the bunder having been under the management of her 
husband's father, and that, as wukf property, the bunder was not 
liable to be sold. 
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On the ^pcond point he found that the defendants had adduced 
no sufficient proof to show that the lands of the bunder 
belong to the jote jumma of their zemindaree^ while, on the other 
hand, he considered that the evidence brought forward hj the 
plaintiff fcdly confirmed her statement that the lands of the 
bunder belong to birmootur lands, jote jummas, and talooks of other 
persons, so that it was very improper on the part of the decree- 
holders to include bunder Modookhally in the lotbuudee of the 
jote jumma of the debtor denominated Alee Afzul, pertaining to 
their zemindaree, on the allegation that the said bunder formed 
part of the said jote jumma. 

On the third point he held the transfer to be good and genuine, 
and not open to suspicion firom the mere circumstance of the 
judgment debtor and plaintiff being man and wife and living 
together. 

On the fourth point he held that as the order of the Court, 
giving the defendants a decree for arrears of rent, related to the 
debtor himself individually and not to his property, she was fully 
competent to make the transfer, and as the transfer was made 
previous to attachment by the decree-holders, the sale is illegal. 

On these grounds the principal sudder ameen decreed for the 
plaintiff, reversing the sales of talook No. 181, Gopalpore, &c., 
bunder Modookhsdly, and the lands belonging to it, and awarding 
possession to the plaintiff with mesne profits and interest. The 
decree did not extend to talook Kanbarea, No. 506, as that pro- 
perty had been sold for arrears of Government revenue, and the 
plaintiff had relinquished her claim to it. 

The following issues on the appeal were filed for the respective 
parties : 

Issues on behalf of the appellants : 

First, — Plaintiff, respondent, sues for possession of certain lands 
of bunder or market named Emamgunge, but does not specify in 
the plaint the amount and the boundaries of the lands in dispute ; 
whether the case is not liable to a nonsuit by reason of such 
defect? 

Second, — As the plaintiff institutes this suit upon allegation of 
the disputed bunder being established on deumttur, bilrmootur and 
jote lands belonging to lakhirajdars, jotedars, and others, she 
ought to have included as defendants in this case the proprietors 
of the above lands, since the question touching the proprietary 
right and title to those lands could not be tried in their absence ; 
whether, owing to this defect, the plaintiff's complaint is not 
irregular and improper? 

Third, — ^The plamtiff in one and in the same plaint, or action, 
sues several purchasers for the reversal of auction sales, which took 
place on several dates, and for possession of the property sold 
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by auction, and also for the confirmation of her title to the pro- 
perty in question ; it is a point for consideration as to whether 
the plaint is multifarious ? 

Fourth, — ^As the plaintiff alleges the disputed bunder to be 
established on lands of lakhirajdars and others, and the appel- 
lants allege the same to be established on the jote-jumma lands 
of Meer Alee Afzul within their zemindaree. the point to be adju- 
dicated is as to whether, under the above circumstance, a local 
inquiry was not necessary, and whether the lower court's decision, 
passed as it is in the absence of such inquiry, is not defective 
and incomplete ? 

Fifthy — ^Whether this case could be tried in consequence of the 
plaintiffs not proving Wujihoonissa Khatoon and Meheroonissa 
Khatoon, daughters of the defendant Alee Afzul, deceased, to be 
his (Alee Afzul's) heirs and representatives ? 

Sixthy — ^Whether, according to the plaintiff's allegation, the dis- 
puted bunder is situated on the wukf land, entered in the 
sunnud granted by the king for the time being, or not? 

Seventh, — ^Whether, according to the plaintiff's allegation, the 
said bimder is situated on lands free of rent, and so forth, or, 
according to the appellants^ allegation, it is situated on the jote- 
jumma lands of Meer Alee Afzul? 

Eighth, — Whether the said bunder has been really transferred 
to the plaintiff, or it has been made benamee, and whether the 
onus of proving this is especially with the plaintiff? 

Ninth, — The principal sudder ameen has decreed the talooks 
without assigning or recording any reasons for so doing; whe- 
ther this is right or not ? 

Issue on behalf of the respondent : 

The plaintiff suing for the reversal of the sale of the talook, &c., 
obtained a decree, and the auction purchasers have not appealed 
against the above decree; hence, it being clear that they have^ 
given up their purchase, the point to be adjudicated is, whether 
this appeal of the appellants is entitled to be heard and tried by 
the Court ? 

The Coart, having first heard the argument on the issue for the 
respondent, are of opinion that the circumstance of the auction 
purchasers not having appealed against the decision of the lower 
court cannot bar the appeal of the decree-holders. The justifica- 
tion of their own act in bringing the properties to sale is a sufii- 
dent ground for their appealing, independent of any other parties. 
The question of their justification cannot be connected with, or 
made dependent on, the willingness or otherwise of the par- 
ties who purchased to abide by the decision of the lower court. 
A case was referred to by the pleader for the respondent, 
(decision on a petition of special appeal^ decided on Uie 24tlv 
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April 1850^ Rngboonath Saha^ versus Goodree Singh and 
others,) in which it is ruled by two judges that the decreedar 
having drawn the sale proceeds, and seeking, in anticipation of 
injury to himself, to bring a special appeal to set aside the decree 
annulling the sale, he cannot be permitted to do so as having no 
interest in the property claimed ; but the Court think that where, 
as in this case, the plaintiff sued the decreedars as well as the 
auction purchasers, and obtained a decree for possession with 
wasilat, in proportion to the amount appropriated by each, the 
decreedars are even more deeply interested than the purchasers^ 
and have the full right to appeal in order to protect their own 
interests, which are so seriously affected by the order of the lower 
court. 

The pleaders having intimated that they withdraw the first issue 
for the appellants, the Court direct that the second issue be ar- 
gued. The pleader for the respondent objected to this issue, 
and remarked that the objection taken by the appellants was 
not pleaded in the lower court and that it is too late to plead it 
now. He observed that in the case of Dhurm Dass Panday, versus 
Musst. Shama Soonder Debea, it is laid down in the decision of 
the Privy Council, that it is a safe maxim for a court of appeal to 
be governed by, that an objection, which if taken, might have 
been cured, and which has not been taken in the court below, 
shall not be taken in the court of appeal. In that case the objec- 
tion was precisely of the same nature as that now brought forward 
by the appellants. 

The pleader for the appellants admits the principle contended 
for by the pleader for the other side, but observes that there is a 
distinction to be made between legal points appearing on the face 
of the record, and points of law and fact. It is a settled rule that 
points of fact cannot be urged in the appellate court, which have 
not been urged below ; where the question is a mixed question of 
law and fact, such as limitation, which depends entirely on the 
proof of adverse possession for twelve years, if that objection be not 
urged in the court below, it will not be listened to in the appellate 
court, on the reasoning to be found in the Privy Council ^s decisions ; 
but in cases in which there is a merely legal point appearing on 
the record, the court, either of first instance or of appeal, is 
bound to notice it, and this principle has on a variety of occa- 
sions been observed in this Court. With respect, for instance, 
to non-specification of boundaries, see decision of the 11th Febru- 
ary 1851, Brijo Koomar, appellant, versus Tukeyt Narain Singh, 
in which this point was settled, although one of the judges, Mr. 
Dick, differed from the majority, on the same grounds as those 
now put forward by the pleader for the respondent. See also the 
decision in the case of Runga Churn Debea, versus Tarnee Churn 
Chatterjea, decided on 11th December 1851, to the same effect. 
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and variouB others. Now in this case there is no dispute as to 
the fact of phdntiffs holding the lands as a subordinate tenure 
firom varions individuals whose names are distinctly mentioned in 
the plaint^ whereupon a legal question at once arises^ whether the 
plaint disclosing such facts would be good without including those 
parties as defendants? 

The Court are of opinion that the point is one of legal practice^ 
which it is open to the appellants to urge, and which, even if not 
taken by them, the Court is competent of itself to notice. They 
direct therefore that the argument upon the issue, shall go oui 

Baboo Ramapersaud Roy. — The principle contended for in the 
issue was laid down by a full bench on the 10th April 1850, in 
the case of Kalee Shunker Chowdree, versus Humath Roy, where- 
in it was held that when the proprietary right in the land is in 
dispute, the proprietors must be arraigned in court, either as 
plaintiffs or defendants. That decision was followed up in the 
case of Campbell versus DeVerinne, decided on the 12th February 
1852, in which, after lengthened argument, it was held that the 
suit in that case coidd not stand against DeVerinne, the person 
under Sutherland, without Sutherland being made a party. A 
court generally should decide all matters which can be tinally 
determined in one suit. It is manifest that a decision in this case 
must affect the parties, talookdars and others, named in the plaint ; 
and as the general rule of law is that all persons interested in the 
subject-matter of dispute, must be made parties, either as plaintiffs 
or defendants, it is necessary that the parties referred to should 
be brought into Court, as widiout them the suit cannot go on. 

Baboo Kishen Kishore Ghose. — The pleader on the other side 
contends that the plaintiff should have made all those persons 
from whom she holds pottahs, defendants, but this is not either 
reasonable or just. It is not possible that all the parties in any 
way interested should be before the Court in any case ; for instance 
as some of the pottahs are held from lakhirajdars, the Government 
may eventually have an interest in their lands, but it would 
surely not be contended that Government shoidd now be made a 
party. The precedents quoted by the pleader on the other side, 
are not in point. In them it was ruled that the persons from 
whom the defendants held, should also have been made defen- 
dants, but in this case, the person holding the subordinate tenures, 
is plaintiff, and those from whom she holds have done nothing 
which should render it necessary for her to bring them into Court. 
Had she done so causelessly, she would have very properly been 
made liable for all their costs. It is evident that no one even 
thought it necessary that these parties should be made defen- 
dants, otherwise the point would unquestionably have been urged 
before. Should the Court, however, consider that it was essential 
that they should be brought into Court, due consideration should be 
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given to the fact that the objection was not taken in the lower 
court, and the case should be remanded with leave to the plaintiff 
to file a supplementary plaint^ making the parties in questioD 
defendants. This would be in accordance with the course follow- 
ed in the case of Musst. Deep Koour and others, appellants, versta 
Government and others, respondents, decided on the 30th June 
1852, and in several other cases. The second plaint already filed 
by the plaintifiT, is really not a supplementary plaint of such a 
nature as to hinder the plaintiff from still curing the defect. A 
supplementary plaint is intended to supply any omission ; but 
where a point arises after the institution of a suit, which could 
not have been noticed before, the bringing of such a matter to the 
notice of the Court by petition, cannot be regarded as the filing 
of a supplementary plaint. Construction No. 1308, is clear upon 
this point. 

After hearing the argument, the Court recorded their opinions 
on the point involved in the issue in the following terms : 

Messrs. J. Dunbar and A. J. M. Mills. — ^In our judgment 
there is clearly a defect of parties in this case. The plaintiff 
holds under a title from certain lakhirajdars and proprietors of one 
estate, and the defendants claim the land as part and parcel of 
their zemindaree. The interests of the plaintiff's principals may 
be seriously affected by the decree that may be pronounced, and 
they shoidd therefore have been made parties to the case. When 
all parties interested in a case are before the Court, then only can 
the matter in dispute be properly adjudicated and further litiga- 
tion prevented. On this sound principle the Court have always 
acted where the plaintiff has omitted to bring into the case, aa 
defendant, a party who might be injured by a question of adverse 
right being determined in lus absence, and whose appearance was 
essential to the elucidation of the true merits of the case ; and it 
appears to us that the principle is equally applicable to a plain- 
tiff holding from principals, whose proprietary right is involved 
in the controversy. 

In our opinion the Court can of its own mere motion take 
notice of any defect of legal principle which is apparent on the 
face of the record. In the case of Raja Bam Koonwur, versus 
Maharaja Roodur Singh, decided on the 21st of December 1852, 
the majority of the Court have ruled that the Court would not 
admit a precisely similar objection because the defendant omitted 
to raise it in the lower court. We do not concur in the reasoning 
upon which the judgment of the majority in that case was found- 
ed, but we are of opinion that the circumstances of this case are 
not such as to require the Court to admit the objection. 

Mr. R. H. Mytton. — ^The precedents quoted by the pleader 
for appellants, are cases in which the lessors of defendants had not 
been made parties to the suit. In those cases the omissions 
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placed the defendants at great disadvantage^ as tfaey^ the under- 
tenants^ were thereby deprived of the assistance of their lessor in 
proving their title. 

The only injury which the appellants can show may happen to 
them from the omission to make the lessors of plaintififs parties 
to the suits is a contingent one^ viz.j the possibility of the lessors 
instituting fresh suits on failure of the present one by the 



The principle contended for is a soimd one^ that all parties 
whose interest is at all affected should be parties to the suit^ in 
order that the controversy should ^e closed^ and if the objection 
bad been taken in the lower courts and the plaintiff had neglected 
to supply the omission when she then had an opportunity^ I 
should hold it to be fatal to the suit But as justly observed by 
liord Campbell in the case of Dhurm Dass Panday before the 
Privy Council, '^ it is a safe maxim for a court of appeal to be 
governed by, that an objection, if taken, might have been cured, 
and which has not been taken in the court below, shall not be 
taken in appeal/' We have already ruled that an objection on 
legal principles can be taken and heard in appeal, although not 
pleaded in the court below, but such objection cannot be looked 
at with the same favor as it would if it had been taken at first. 
It must be considered as waived in the lower court ; and to justi- 
fy a court of appeal in admitting it, it must be one showing a 
radical defect in law or failure of justice. In this case no law has 
been infringed. 

As already observed, the only injury to the appellants which can 
occur from the omission is the contingent chance of being sub- 
jected to a fresh suit. On such a possibility alone, they having 
neglected to advance the objection in the lower court, when the 
omission might have been supplied, I do not think that it would 
be just to subject the plaintiff to the penalty of a nonsuit. 

I have already recorded my opinion much to the same effect in 
the case of Raja Bam Koonwur, versus Maharaja Roodur Singh, 
on the 21st December 1852. 

Baboo Ramapersaud Roy, on the third issue. — ^The suit, as origi- 
nally laid, is for the confirmation of the plaintiff^s title to bunder 
ModookhaUy, and talook No. 506, by reversal of the summary 
order of the judge ordering the sale of these properties, and also for 
the reversal of the sale of talook No. 181, which plaintiff states 
to have been sold on the 24th Jeyt 1256, and to have been pur- 
chased by Gholam Abbas. Now in regard to the lot No. 181, 
the questions between the plaintiff and the purchaser, would be, 
both the question of title and that of the legality or illegality of 
the sale of that property. In regard to the other two lots which 
were subsequently sold on different dates and imder different pro- 
ceedings of the Court, the question would be the title of plaintiff 
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as also the legality or illegality of those particular sales. Now 
there is no sort of privity between Gholam Abbas, the purchaser 
of lot No. 181, and the other purchasers. He would merely 
affirm that the sale to him was a good one, and that he has no 
coDcem with the other two sales. The causes of action, there- 
fore, with regard to those properties are quite distinct, and the 
plaintiff cannot mix them up together. In support of this view 
I cite the case of Petumber Chuckerbuttee, versus Ranee Sumo- 
moee, decided on the 2nd September 1850, in which the Court 
nonsuited, the plaint being brought against several persons for 
distinct acts of alleged wrong committed at distinct periods and 
upon two separate grounds of action ; and another case (Hadjee 
Mahomed Khan, appellant, versus Mahomed Busheerooddeen, 
respondent, decided on the 27th August 1850,) in which the same 
principle was recognized. A third case in point is that of Damoo- 
dur Chum Chuckerbuttee, appellant, versus Neamut Khan, res- 
pondent, decided on 25th September 1850; and a still more 
conclusive case is that of Soosella Monee, appellant, versus Dya^ 
monee, respondent, decided on the 13th August 1851, in which it 
is ruled that, where distinct matters are brought forward in one 
plaint the Courts have no discretion to judge which is primary 
and which secondary, but must uniformly nonsuit the plaint. 
Under the ruling of this Court in such cases, the plaint in this 
suit ought to be nonsuited. 

Baboo Kishen Kishore Ghose. — If the foundation of the plain- 
tiff's suit be one, objections, such as those now urged, are of no 
avaiL The plaintiff has clearly stated in her plaint that the 
decree-holders in execution of a decree against Alee Afzul, attached 
certain properties of the plaintiff on which she preferred a summary 
complaint to the judge, who, except as regarded talook No. 108, 
rejected her claim under one order, dated 28th December 1849. 
The suit is for the reversal of that order, and that order injuriously 
affected the plaintiff's rights in connexion with two talooks 
and bunder Modookhally. One of the talooks was sold before 
institution of the suit ; this was noticed in the plaint, and the 
purchaser, Gholam Abbas, was made a defendant. Had the 
plaintiff instituted three separate suits she would have been non- 
suited for not having brought one suit to reverse the one order 
of the judge. The suit was pending more than two years in the 
zillah court, but no objection was ever raised on the point of mul- 
tifariousness. The plaintiff has but one question for adjudication : 
It is, whether she is or is not the rightful proprietor of the property 
sold as that of the judgment debtor ? The present appellants are the 
decree-holders, audit does not belong to them to take such an ob- 
jection as this. As to the four cases cited by the pleader of the other 
party, the circumstances were entirely different, and the plaints 
manifestly multifarious ; but here, as I have already said, the 
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object of the plaintiff is only one. In support of my argument 
I quote tiie case of Musst. Oma Chowdrain and Gopeenath Boy, 
appellants, verms Musst. Indermonee and others, decided on the 
15th July 1847, (volume 7, Select Reports, page 354). In that 
case it was ruled that the ground of action being one, a suit can 
be entertained, notwithstanding that distinct claims be set up by 
different defendants ; in other words, that the validity of a plaint 
is not affected by the number of issues in defence. I also call 
attention to the case of Robert Savi, appellant, versus Fran 
Kishen Pal and others, respondents, decreed on 6th January 
1851. 

Mr. Waller in reply. — ^The suit cannot but be regarded as 
multifarious. The plaint asks for confirmation of title and rever- 
sal of an order directing a sale. The supplementary plaint on the 
other hand^ asks for reversal of the sale, which had taken place 
after the institution of the suit. The plaint and supplementary 
plaint therefore taken together, present questions of an entirely 
distinct character. The one referred to a contingent injury, the 
other to a positive injury already done. The suit as under the 
former was dead, when the claim for reversal of the injury inflicted 
by the sale was put forward. 

Upon the argument on this issue the judges recorded their 
opinions, overruling the objection, in the following terms : 

Mb. J, DuNBAB. — ^This case is not one which necessarily calls 
for an order of nonsuit in its present stage, on the ground of 
multifariousness. It is true the plaintiff in her plaint sued for 
the reversal of an order of the judge directing sale of certain 
property, also for reversal of a sale ; but the ground of action can 
only be regarded as one, namely, injury to the rights of plaintiff 
by the lotbundee prepared according to the list of property alleged 
to belong to the judgment debtor, given in by the decree-holders, 
which resulted in the order and sale in question. As a matter of 
course Gholam Abbas, the purchaser at the sale, was made a 
defendant. In a supplemental plaint, she made another party 
defendant, setting forth that the further sale of property, threat- 
ened only when the plaint was filed, had actually taken place. 
This was, no doubt, irregular, but so far as the decree-holders are 
concerned, the question between them and the plaintiff remained 
just where it was, and still remains. The question is simply 
whether the property pointed out by the decree-holders in execu- 
tion of their decree belonged to the plaintiff, as she alleges, or, on 
the contrary, was justly liable for the debts of the judgment 
debtor. None of the purchasers have appealed to this Court. No 
objection on the ground of multifariousnes was urged in the court 
below, and the defendants, present appellants, allowed the case to 
proceed to hearing and trial on the merits without objection. I 
would therefore reject the objection now. 



Digitized by VjOOQ IC 



( 80 ) 

Mr. a. J. M. Mills. — ^To lay down any rule which shall define 
what in every case constitutes multifariousness is impossible. 
The circumstances of each case must be considered. In this case 
the plaintiflF sued to establish her right to certain property, 
alleging that some of it had been sold by the judgment creditor, 
and remainder had been advertised for sale by the Court in 
satisfaction of his decree. After the institution of the suit, the 
latter property was sold, and the plaintiff then filed a supple- 
mental plaint for reversing the sale and obtaining possession 
thereof. The purchaser was made a defendant, and no objection 
was urged before the judge, that the plaint was bad in form. The 
purchaser has not appealed, and the plea of multifariousness is 
raised by the judgment creditor. Although distinct matters are 
united in the plaint, yet there is but one general question of 
controversy, viz., whether the property in dispute be liable to be 
sold in execution of the decree, and the circumstances are so 
linked together as to render the combination of them in one suit 
convenient. The defendant is not injured by the course pursued, 
and I would proceed to trial on the merits. 

Mr. R. H. Mytton. — A suit is liable to the objection of mul- 
tifariousness when dissimilar subjects of litigation between the 
same parties are mixed up or persons who have no interest in a 
great part of the matters to which the suit relates, are brought 
and kept before the court without necessity; but where one 
general right is claimed by the plaint, the suit is not multifarious, 
although the defendants have separate and distinct interests. 

In the present case the plaintiff sues to establish that all the 
property seized in execution of a decree is not liable to that 
decree. The principal defendant is the decree-holder, who is also 
the purchaser of a portion of the property sued for ; and the 
issue to try on the merits of the case is, whether the transfer to 
plaintiff by the judgment debtor was bond fide or nominal. 
No one but the judgment creditor and the plaintiff are before 
this Court ; no one has objected in the lower court that they are 
unconcerned in a great part of the matters before the Court ; 
and no one does so in this Court. The appellant, who is the 
judgment creditor, alone makes the objection of multifariousness, 
but does not attempt to show that any injury is occasioned to her 
by the multifariousness complained of, or that there is any 
difficulty occasioned thereby in the trial of the suit. 

The case most in point is that of Jyeissory, appellant, decided 
on the 5th of July, in which the plea was overruled under very 
similar circumstances. 

The so-called supplemental plaint does not, in my opinion, alter 
the controversy in the case, and the substantial object remains 
the same. I concur with Mr. Dunbar and Mr. Mills, in overruling 
the objection. 
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As the several remaining issues drawn for the appellants relate 
more or less to the merits of the suit, the Court direct that they 
be argued collectively. 

Mr. Waller. — ^This suit being one by a wife claiming as her 
own property alleged to be that of her husband, a judgment 
debtor^ but which she claims in virtue of transfer made to her 
i^ter the date of decree, is frim& fade a fraudulent one. There 
must be one of two things ; either the transfer was made for a 
consideration in order to satisfy the decree, or it was merely 
nominal, to enable him to get rid of his responsibility. In all 
courts it is a standing rule that a judgnrent against a person 
is in £act a judgment against his property. I do not mean to say 
that no judgment debtor has the right to make any transfer of 
property before satisfaction of decree ; but I contend that every 
transfer must be made in good faith, and with no purpose of 
evading responsibility. The decision of the principal sudder 
ameen appears to be particularly weak ; fir%ty he declares bunder 
Modookhally to be %Dukf^ and therefore not liable to sale; but 
his statement as to the nature of the property is mere assumption, 
founded on no evidence whatever. The sunnud referred to by 
the principal sudder ameen contains no mentions whatever of this 
bunder Modookhally to connect it with any vmhf. The mere 
allegation of a transfer by the judgment debtor to the plaintiff is 
a strong argument against his property being maUUwukfy for as 
such there could be no necessity for such transfer. The sunnud 
refers to a h&t on the other side of the river, but there is nothing to 
show any connexion between that hdt and bunder Modookhally. 

After reading the order of the judge on the summary claim 
preferred by the plaintiff, dated the 28th December 1847, Mr. 
Waller observed that the whole circumstances of the case were 
such as to excite suspicion, as showing a transfer by a judgment 
debtor to his own wife living with him without reason assigned, 
he having at the time a living son. 

The evidence relied on by the principal sudder ameen, in deal- 
ing with the second point he laid down for consideration, is all 
of date subsequent to the date of the decree, and cannot be 
regarded as in any way diminishing the suspicion which attached 
to the transfer. The judge had, in his order rejecting the claim 
of the petitioner, declared that the judgment debtor was still in 
possession, and the principal sudder ameen has not met this 
averment satisfactorily. 

Baboo Kis/ien Kishore Ghose reads to the Court a roobukaree 
of the magistrate of Dacca, dated 13th November 1830, corres- 
ponding with 29th Kartick 1237, which shows that after the 
original hdt of Emamgunge had been washed away by the river, 
another hdt, denominated bunder Modookhally, had been erected 
and declared to be vmkf by Alee Afzul. Under the Mahomedau 
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law he contends that this is suflRcient to constitute what is called 
wukf property, and there is nothing to show that at that time 
there was anything which should invalidate the act of Alee 
Afzul making the property wukf. In the old sunnud there is no 
mention of any mouza ; it merely makes mention of a hdt in 
pergunnah Sautore. A wukf property, the plaintiff alleges, was 
first constituted by an imperial firman; that was followed 
by the sunnud of the Honorable Company, now filed in Court ; 
and after the year 1234, on the destruction of the former hdt, 
a new hdty (bunder Modookhally) was erected, which the 
founder of it declared to be wukf, and the profits of which 
it is proved by many witnesses have been appropriated to cha-- 
ritable and religious purposes. The decreedars have included 
the bunder in the shikmee talook kismut Garakhola. The 
plaintiff denies that the bunder is situated in that shikmee 
tenure or in the zemindaree of the defendants. It was erected 
on lands acquired from a number of other proprietors, as proved 
by evidence both oral and documentary adduced in this case. 
Further, the shikmee talook of Alee Afzul in the zemindaree of the 
decree-holders was once the subject of a suit in Court for the 
assessment of jumma. It was measured on that occasion, but 
bunder Modookhally was not measured with it. The decree- 
holders affirmed in their answer that it had been included in the 
measurement, but when the principal sudder ameen called upon 
them to show this by producing the papers, they failed to do so. 
The principal sudder ameen, therefore, having strong evidence on 
the part of the plaintiff before him, and only an assertion of the 
defendants unsupported by proof, naturally gave credit to the 
former. The pleader for the appellants has remarked that if the 
property were really vmkf why should it have been sold by the 
judgment debtor to his wife ? — but the fact is, there, was no such 
sale. Nothing of this kind has been stated anywhere on the part 
of the plaintiff. It is well known that wuhf property cannot be 
sold. Alee Afzul transferred the office of mutuwullee to me by 
virtue of a towleutnama. This the defendants do not deny, but 
it is alleged that the transfer was only nominal and fraudulent. 
The proof of this lies upon those who make the allegation ,• it 
will not do to impugn it on mere surmise or suspicion. In respect 
then to bunder Modookhally, under no circumstances can it be 
sold, whoever may be the mutuwullee. As respects the remark of 
the pleader on the other side that any sale or transfer after decree 
passed must be done in good faith, according to Construction No. 
588, a debtor has full power to dispose of his property at any time 
before attachment. The power to do so is fully recognized in the 
case of Sheikh Emam Buksh and others, appellants, versm Sheo- 
ehum Sahoo and others, respondents, decided on the 30th January 
1850, aud that of Bipprachuru Chuckerbuttee, appellant, versus 
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Rajali of Bard wan and others^ decided on the 27th March 1844. 
It was also remarked that the principal sudder ameen had not 
attempted to refute the reasoning upon which the judge had 
rejected the plaintiff's claim when the property was attached. The 
roobukaree of the judge cannot be relied on as proof of particular 
weighty as it was only an order after summary inquiry; and 
surely it is not a fair inference to conclude that the judgment 
debtor was still in possession, merely because he and his wife were 
living together in the same house ; talooka Gt)palpore is the only 
other property besides bunder Modookhally regarding which the 
Court have now to adjudicate. The kubala for the sale of that 
talook is dated the 13th Aghun 1252. It was registered on 17th 
December 1845. The evidence to the execution of the kubala 
is complete, nor has the pleader for the appellants attempted to 
impugn it, save by the suspicion which he dleges must attach to 
any such transaction between man and wife. 

The evidence of several witnesses selected by the pleader is read 
to the Court. 

Motdvee Aftabooddeen appears for Alee Azmul, son of Alee 
AfisuL — He ui^es that the appellants have unnecessarily made him 
a respondent, and prays to be relieved from all costs both in the 
lower court and in appeal. 

Mr. J. G. Waller. — I wish to say nothing farther on the general 
argument. I must observe, however, that Baboo Kishen Kishore 
is mistaken in stating that I said anything about a sale of the 
alleged wulrf property. I spoke only of the transfer to the plain- 
tiff. With reference to what has been advanced by the pleader 
for Alee Azmul, I remark that it was necessary to make Alee 
Azmul a respondent, as he came forward in the lower court, and 
so far supported the claim of the plaintiff that he declared bunder 
Modookhally to be tmikf^ asserting his own right to be mutuwuUee. 
He was saddled with costs in the lower court, and as he did not 
appeal against the principal sudder ameen's decision, it is fairly 
inferrible that he is in collusion with the plaintiff. 

Judgment. 

The plaintiff sues for possession of bunder Modookhally, desig- 
nating it as wul^ land, and for possession of talook Oopalpore, as 
her own property, alleging that the judgment creditor had illegal- 
ly caused them to be sold in execution of a decree for arrears of 
rent obtained by them against her husband, Meer Alee Afzul. 
There is no question that h&t Emamgunge, on the western side 
of the river Chundera, was originally endowed for charitable and 
religious purposes ; but it is admitted that the land on which the 
h&t stood was carried away by encroachment of the river in 1234. 
It is allied that the plaintiff's husband then leased lands on the 
other side of the river from different persons, talookdars and lakhi- 
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rajdars, and on them established a new bunder under the name of 
bunder Modookhally^ and made it wukf in substitution of that 
carried away by the river. The only proof of this allegation is a 
roobukaree of the magistrate of Dacca^ dated the 13th November 
1830j in which the new bunder is designated as vmltf* The plain- 
tiff has produced no documentary evidence to show that the lands 
were uniformally appropriated as wukf and no property can be 
considered as such unless it be satisfactorily established that it has 
been specially so appropriated. — See pages 387 and 838 of Mac- 
naghten^s Frindples of Mahomedan Law. We cannot therefore 
recognize bunder Modookhally as constituting a property which 
from its nature could not be sold. The towleutnama executed by 
the judgment-debtor in favor of the plaintiff^ conferring on her 
the guardianship of this fictitious endowment, can be regarded 
only as evidence of the determination of the debtor to throw diffi- 
culties in the way of his creditors. All the circumstances con^ 
nected with this transfer, as well as with the sale to the plaintiff 
of talook Gopalpore, No. 181, tend to show that the transfer and 
sale were not made in good faith, but were the consequence of a 
fraudulent design on the part of the judgment debtor to save his 
property from the liability to which it had become justly subject. 
When the appellants, after getting a decree of court for the arrears 
due to them, caused the properties of the debtor to be attached, 
he filed a receipt in court for rupees 6,700, and prayed that this 
sum might be deducted from the demand against him. This 
receipt was rejected as fictitious, both by the judge and by the 
Sudder Court. A claim was then preferred by the debtor's wife, 
the present plaintiff, of the same nature as that put forward in the 
present suit. This was rejected both by the judge and the Sudder 
Court. Another claim was then put forward to the same propa!^ 
ties by Azeezoonissa Khatoon and two others, who claimed in right 
of inheritance from their grandmother, Aija Khatoon, the second 
wife of the debtor, to whom, in lieu of marriage settlement, they 
alleged he had made over the property. This claim was also 
rejected by the judge. The plaintiff and the judgment-debtor are 
man and wife, and live together in the same house. The plaint 
sets forth that the husband Alee Afzul, becoming indebted to 
creditors, granted pottahs to plaintiff for bazars and lands belong- 
ing to bunder Modookhally at fixed jummas,'(subsequently remit- 
ted,) on payment of salamee amounting altogether to rupees 1,651; 
and sold to her the talooks Nos. 506 and 181 for rupees 976. It is 
not shown, however, that the plaintiff was possessed of the requisite 
funds to make these purchases, independently of her husband, 
nor that the sums acquired by the transactions were applied to the 
payment of Alee AfzuFs debts, while the inadequacy of the sum 
paid for the two talopks is evident from the fact recorded in the 
plaint itself that talook No. 181 above sold for rupees 1,906, when 
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brought to sale by the judge. A debtor may, no doubt, dispose 
of his property after judgment given against him, unless prevent- 
ed from doing so by an order of court ; but the mere absence of 
such an order cannot make the alienation valid, as the principal 
Budder ameen supposes. The question of vaUdity in such a case 
rests entirely on the character of the transfer. If that be such 
as to disclose a fraudulent intention to avoid the payment of a 
just debt, the transfer is entitled to no respect, and must be 
declared void. We have not a shadow of doubt that the transac- 
tions between the debtor and his wife, upon which the claim in 
this suit is founded, had their origin in fraud, and were carried 
out solely with the intention of depriving the decree-holders of the 
money justly due to them. "We consider the properties sold to 
have been at the time of sale assets belonging to the debtor, 
which were properly and legally answerable for his debts. It is 
alleged by the plaintiff that the land on which the bunder has 
been established appertains to the estates of other proprietors, and 
baa no concern with the shikmee talook belonging to the debtor 
and situated in the defendant's zemindaree, but we do not think 
it necessary to give any decision upon this point, as the transfer of 
the debtor's rights and interests having been negatived as fraudu- 
lent, the plaintiff's title is extinguished, and no issue upon that 
point arises in the case, and this decree will in no way prejudice 
the rights of those who have not been parties in the suit. We 
reverse the decision of the principal sudder ameen, and give 
a decree for appellants with all costs. 

The respondent. Alee Azmul, must bear his own costs both 
below and in this Court. He did not appeal against the order 
charging him with costs below, and the appellants were fully 
justified in making him a respondent, as he supported the plain- 
tifTs allegation of wultf in regard to bunder Modookhally. 
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The 24th January 1858. 

Present : 

J. DUNBAR, Esq., Judge. 

A. J. M. MILLS, Esq.,! ^T^ .^.. ^ rw^/,, 
R. H. MYTTON, Esq., j^^^'*'^-^^^"*- 

Case No. 835 of 1851. 



Reffular Appeal from the decision of Mr. H. T. Raikes, Judge of 
2^Pergunnahs, dated 20th March 1861. 

REVEREND JOZE MARIA, (Plaintiff,) Appellant, 

versus 

Dr. PATRICK CAREW and others, (Defendants,) 

Respondents. 

Vakeel of Appellant — Baboo Kishen Kishore Ghose. 

Vakeels of Respondents — Mr. J. G. Waller and Baboo 
Ramapersaud Roy* 

Dismiasalon SxTiT laid at rupees 23,588-15-11, for the possession of the 
default is no church-house at Seebpore and the Seebpore talook, with wasilat. 
euit.^Worf? This is a suit by the plaintiff, as the representative of the Au- 
u»ed by a gustinian Order of Portuguese Roman Catholic priests, for reco- 
ippl^i'from very of a church and other property from which that body have 
an order of de- been dispossessed by the defendants, iinder alleged authority over 
itCM- it conferred by the Pope _ 

a suit would The circumstances of the case are fully detailed m the Decisions 
Msurpi^^ of the judge of the 24-Pergunnah8, 9th December 1847 and 20ti 
March 1851. The judge on the latter occasion decided that the 
suit could not be heard under Section XVI. Regulation III. of 1798, 
on the ground that the cause had previously been determined. 
The judgment is in the following terms : — 
" The first issue tried in this Court at the present hearing arose 
out of a plea set forth by the defendants, that the hearing of the 
suit is barred under Section XVI. Regulation III. of 1793, the 
present cause having been already heard and determined by a 
civil court of competent jurisdiction. 

" This plea has been all along urged by the defendants, but 
does not appear to have attracted attention in this Court or in the 
court of appeal. The Sudder merely allude to it as one among 
other issues which should be raised, but it was evidently not 
pressed or not much relied upon by the pleaders before the appel- 
late court. I have now gone into the question to the best of my 
ability, and come to the conclusion that the plea is essentially 
correct, and the objection good against the present plaint. 
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'^ The plea arises out of tbe decision given by the sudder ameen 
of Backergtmge in the regalar suit instituted by the Beyerend 
Fr6 Simad de Coneeceao in 1839^ and is traversed by the plaintiff^ 
who avers that the cause of action in that suit is not the same as 
the present one^ neither was any decision then given on its merits^ 
the case having been dismissed for default, plaintiff having 
neglected to file his replication. 

" It was first necessary to consider what was really the nature 
<^ the decretal order in the case referred to, as if found to be 
merely to the effect stated by plaintiff (a dismissal for default), 
the fact of that claim being revived in the present action could be 
no bar to its re-institution. 

" I find that the sudder ameen then recorded, in his final pro- 
ceeding, that the defendants had disputed the competency of the 
civil courts of this country to take cognizance of the matter 
brought before them by plaintiff's action, but that in conse- 
quence of plaintiff having failed to file any replication during six 
weeks, he dismissed the suit for that default. An appeal was 
then preferred by the plaintiff to the zillah judge, who in his 
judgment alludes to the reason stated by the sudder ameen for 
dismissing the claim, and then proceeds to record his own decided 
opinion that no suit of the nature brought forward by the plain- 
ts could be determined by the courts of this country under any 
circumstances, and therefore confirms the order, dismissing the 
case. 

" It has been plausibly argued in this court that the order of 
the sudder ameen has only reference to the simple matter of de- 
fault as the ground of dismissal, and that the judge could not 
travel out of the record, and turn his confirmation of that order 
into a formal discussion and decision of a point never taken up 
by the lower court ; that consequently his declaration regarding 
the legal inadmissibility of plaintiff^s claim must be treated as a 
mere obiter dictttm, having neither force nor authority in the 
present instance, and must not be allowed to act as any restriction 
cm plaintiff's right to revive his suit. 

*' I confess, it appears to me a very nice point as to the legal 
effect of such a dismissal of the plaint, and whether it must be 
supposed that the general tenor and purport of the first order has 
been merged in, and altogether superseded by, the later decision 
of the hi^er court, yet after perusing the judge's order, I cannot 
blind myself to the fact that when he recorded that judgment he 
deliberately intended it to be understood that plaintiff's claim, as 
arising out of ecclesiastical proceedings, was one which could not 
be entertained by the civil courts of this country, and that on 
that ground and on that belief, and not on account of the de- 
salt, the judge confirms the order of dismissal passed by the 
lower court. It must also be borne in mind that the judge's deci- 
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sion was written before the enactment of Act XXIX. of 1841, and 
when by Section X. Regulation IV. of 1798 it was incumbent to 
state the reasons at large, either for dismissing the suit of a plaint 
tiff, or allowing him to prosecute it after be had neglected to 
proceed in it for six weeks, and the judge may therefore have 
intended to dispose of a point which appeared on the face of 
the pleadings, and seemed to him to call for his interference to 
stop at once further litigation between the parties. Believing 
then that the judge of Backergunge deliberately passed that order 
in a case brought before him in regular appeal, and after consi- 
deration of the subject-matter of the plaint, I do not think I am 
now at liberty to unravel the grounds or motives which led him 
to that determination, or that I can now question the legality of 
his decision or examine its merits, but if the trial of this suit 
proves it to be a revival of the former plaint, its progress must be 
stopped, lest the object of the former judgment be defeated. 

" In deciding the fact,* it is only necessary to ascertain whether 
the cause of action is substantially the same, although the form of 
the second action may differ from that of the first. In this case 
it is admitted that the parties to the former and present action 
represent respectively precisely the same interests ; it is there- 
fore only necessary to regard the object had in view by the par- 
ties in instituting the former and the present claim. 

^^ The present action is clearly stated to be for possession of the 
church pastor's residence and talook (with mesne profits) of Seeb- 
pore. 

'^ The former claim was to set aside the succession of the then 
defendant to the priestly office of the Seebpore church, and to 
recover possession of the same. 

" As it has been all along contended that the management of 
the talook is vested in the party holding the priest's office in the 
church, who resided on the premises, and discharged all functions, 
both lay and ecclesiastical, entailed upon the position, the pos- 
session of the church necessarily involved the management and 
superintendence of the property, and it therefore follows that 
both the present and the former claims are essentially the same. 
The source from which the plaintiffs in the two actions derive 
their titles is the same ; the act which dispossessed them of the pro- 
perty is one and the same, and the object contended for is equally 
the same, namely, the recovery of the church incumbency and the 
proprietary right to the property pertaining or annexed to the 
office. I can see no substantial difference by which the aim and 
object of one action can be distinguished from the purpose of the 
other ; the same facts are detailed in their histories ; the same 
evidence and arguments are put forth and relied upon by either 

* Wliether this is a reTival of the old plaint 
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party, and pretnsely the 9ame points are to be determined. The 
mere circumataiices of a difference in yalnation of the suits may 
be purely accidental^ and cannot of itself outweigh the more 
essential matters of similitude adverted to. 

'' Haviog then come to the conclusion that the decision in the 
former case^ by not haying been appealed from^ finally disposed of 
the plaint then pending^ and that the present action is in sub- 
stance the same^ I must dismiss the plaintiff's claim as one^ the 
subject matter of which has already been adjudicated upon and 
conclusiyely decided. 

'' It is therefore ordered^ that this suit be dismissed^ and the costs 
of defendants be paid by the plaintiff, with interest accruing 
thereon from date of decision.'^ 

From this the plaintiff appeals, and the following issue is pro- 
posed for argument : 

"Whether the plaintiff's suit ought to be dismissed according to 
Section XVI. Regulation lU. of 1798. 

Baboo Kishen Kishore Ghoae for appellant. — The case preyiously 
decided is not identical with this. 

Second^ — ^There was no decision on merits in the previous suit. 

The former suit was headed '^ for annulling the representation 
{kaim mokamee) of officiating priest of the church of Seebpore ;'' 
suit valued at Company ^s rupees 117. 

The facts were these : — a decree for rent was obtained by one 
of the Portuguese priests against Pedro D'Silva. After execution 
and satisfaction of the decree in 1885, Mascarenhas, a priest, sub- 
ordinate to the Vicar Apostolic, petitioned, in 1886, to be put in as 
representative, {kaim mokarnee,) of the decree-holder in that suit. 
The judge on llth June 1886, in a miscellaneous order, ordered 
that he should be admitted as representative, and the suit was for 
reversal of that order. 

The plaint concludes with a distinct prayer for the reversal of 
. this order, and values the suit at the amount of the said decree. 
Moreover, it announces that subsequently separate suits will be 
instituted regarding other matters. 

The suit was dismissed on default of filing replication, 28rd 
April 1889. An appeal was preferred, praying for restoration of 
the case to the file. The judge, Mr. Golding, on 25th July 1889, 
records that '^although the sudder ameen has dismissed the suit 
on default, it appears that the appellant sues to deprive the defen- 
dant of his office of priest (padrigiree rudkarea) and to put him- 
self in his place. Such a case cannot be tried by our courts. 
Ordered, therefore, that the appeal be dismissed and the decision 
,of the principal sudder ameen be confirmed .'' 

The opinion of the judge as above given is an obiter dictum 
.and recorded on a misunderstanding of this case. All that has 
to be looked to is the order which confirmed that of the 
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Budder ameen. It lias been held in a case in which the claim was 
dismissed^ but the ofScer trying the suit had pronounced the do* 
cuments of defendant to be forgeries^ that this opinion was of no 
force, vide Sudder Dewanny Adawlut Decisions 1849, page 830. 

The wording of Section XVI. Regulation III. of 1798, bars 
only the hearing of '^ a cause which has been heard and determin«> 
ed by a court of competent jurisdiction.^' The case alluded to 
was not heard and determined. The judge had no jurisdiction to 
pronounce on any point except that of default. 

Under Section VII. Regulation IV. of 1798, a case cannot be 
considered to be heard' and determined, except after hearing of 
pleadings and examination of eyidence tendered. 

The former cause was in many respects different from the 
present. The plaintiff was not the same. The suit was for rcT^r- 
sal of a miscellaneous order regarding an execution case. The 
present case is for possession of a talook and building with mesne 
profits from Magh 1242. The value of that suit was rupees 117, 
that of the present rupees 28,588-15-11. 

The precedents of 18th December 1849, page 461, and 26th 
June 1852, page 570, rule, that a cause is not barred from hearing 
under Section XVI. unless the parties, property and grounds of 
action be one and the same. The current of decisions of which 
there are many, is to this effect. 

After Mr. GFolding's decision, the other parties instituted several 
suits against my client for other churches, and were cast after 
hearing. 

Mr. J. G, Waller, — I request the Court to peruse the decisions 
of the sudder ameen and judge of Backergunge, in the former 
suit. It is not the form of action^ but the point put at issue 
which is to be looked to. If it be conceded, as contended for by 
Baboo Kishen Kishore Ghose, that the parties and property must 
be identical in order to make Section XVI. a bar, then Section 
XVI. would become a nonentity, for it would be easy to evade it 
by adding to or subtracting from the parties or property. The 
thing to be looked to, is whether the controversy is identical. The 
decision of 18th April 1824, rules that it is not necessary that the 
parties, but the grounds, should be identical 

What is meant in Section XVI. by jurisdiction, is jurisdiction 
in the cause. The judge had such jurisdiction, and pronounced 
that the action would not lie. It does not follow that, because a 
judge may have decided wrongly, he had not jurisdiction^ 

The controversy in the Backergunge case was the right of 
ecclesiastical property, and the parties w^e the representatives of 
the two contending Sections. The form of action selected was 
the cheapest. The prayer in that suit was that the defendant sliould 
be removed from his office of priest emd that possession should be given. 
The abstract of the plaint contained in the decision ^ th& prin- 
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cipal sadder ameen is here read. It recites that the property of 
Seebpore and the church have been held by parsons of the Portu- 
guese Auguirtinian order, appointed by the Bishop of Meliapore/ 
subordinate to the provincial Bishop of Goa ; that they have had 
the power of appointment and dismissal of the churches in this 
country ; that he, the plaintiff, has the management under those 
authorities of the Seebpore church ; and that Das Neves is the 
pastor thereof, who remitted the surplus profits to Goa, but after 
the abolition of the provincial Bishop of that place, to him, the 
plaintiff. Das Neves got a decree for rent against Pedro D'Silva, 
who from revenge colluded with Mascarenhas, a priest under the 
Pope, and brought him to Seebpore church, and got him put 
into the place (kaim^mokam-koraiya). Now he has been exchang- 
ed for Euschins Yarralle. ^^ I therefore sue to obtain possession 
of the said churcdi by annulment of his appointment'^ (kaim 
mokamee.) 

This suit was heard and determined ; when the judge pro- 
nounced a decision, it must be presumed that the suit was heard. 

Baboo Ramapersaudy on the same side. — I will read a passage 
from the present plaint to show that the plaintiff himself con- 
siders the matter of the two suits identical. (Beads it.) It states-^ 
'* The former judge ruled that courts had no jurisdiction in such 
a case, but they have, and have decided several such suits.'^ 

The suit was dismissed in appeal by the judge, and was open 
to special appeal, but none was preferred. The decision was 
therefore final. 

Baboo Kishen Kis^ore Ghose, in reply, refers to a copy of the 
original plaint in the first suit and reads from it to show that the 
abstract read by Mr. Waller is incorrect, and that the suit was 
merely to reverse the miscellaneous order, arid contains no prayer 
whmiever for t?ie possession of the church of Seebpore or removal of 
defendant from the office (f priest. 

The sudder ameen dismissed the suit on default, and 
the judge confirmed that order. Supposing the cases to be 
identical, Mr. Baikes admits that the first was dismissed under 
Section X. Begulation IV. of 1793, and states that it was 
incumbent on the Court to state the cause of dismissal. I admit 
this. Construction No. 266 allows the reinstitution of such a 
suit. A summary appeal should have been preferred, although 
the plaintiff took the wirong course by appealing regularly. By 
Construction No. 613, the judge should have treated it as a sum- 
mary one, and returned the surplus stamp duty. Moreover the 
prder of the judge alone is the binding part and not the 
surplusage introduced by him, vide concluding part of Mr. Jack- 
son^s judgment, decision 11th May 1852, in re Issery Nund, 
appellant, versus Sheo Dutt. The same controvei^sy as the 
present was then before the Court. 
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Judgment. 
Messrs. J. Dunbar and A. J. M. Mills. — ^The case decided 
in 1839, arose out of the following circumstances : — The pastor. Das 
Neves, of the church, a priest of the order of Augustines, sued a 
tenant of the talook, one Pedro D^Silva, for arrears of rent, and 
obtained a decree, which was executed and the amount received. It 
is alleged that in the pastor's absence the defendant, Mascarenhas, 
colluded with the said Pedro D'Silva and got possession of the church 
and talook. Mascarenhas then filed a petition, praying to have 
his name substituted in lieu of Das Neves in the execution record. 
Das Neves objected, but the judge acceded to the prayer of Mas- 
carenhas, and allowed his name to be recorded as judgment creditor. 
On this the prior of Bandell brought a suit to set aside this order of 
the judge and the succession of the then defendant to the priestly 
office of the Seebpore church, as also to recover possession of the 
church. There is some obscurity in the wording of the plaint; 
but with reference to all the pleadings and issues raised, the 
main object of the suit is as stated above. Indeed, the plaintiff 
aidmits in the present plaint that that suit was brought with a view 
to establish the plaintiff's claim to be admitted as the representative 
and successor of Das Neves. The defendant demurred that the 
Court could not take cognizance of the action, but the plainly 
having failed to file any replication within the prescribed time, i 
siidder ameen dismissed the suit on that default. The plaii 
appealed, and the judge, alluding to the reasons stated by 
sudder ameen for dismissing the claim, recorded his opinion thitt 
no suit of the kind could be determined by the courts of this 
country under any circumstances, and confirmed the order dis- 
missing the case. It appears to us that the judge treated the 
case as one arising out of ecclesiastical proceedings, and involviig 
a spiritual controversy regarding the appointment and dismiiial 
of the pastor of the church, which no doubt was beyond thia 
Court's competency ; but we agree with the judge, Mr. Raikes, that 
the aim and object of the one action cannot be distinguished from 
the other, and the cause of action is substantially the same. 
Viewing the case in this light, the judge decided that the plaintifPs 
claim in the form laid, and on the face of it, was inadmissible. 
The claim of the plaintiff is now put forward in a form which 
already shows that it is for possession of the temporaUties, viz*, 
the land including church and residence 'under a pottah from a 
zemindar, and under these circumstances it does not appear to us 
that the order of the judge allowing the demurrer is any bar to 
the trial of the present suit, and that therefore Section XVI. 
Regulation III. of 1793, can be cited in bar, as the question has 
never been tried on its merits. We therefore remand the case to 
the judge of the 24-Pergunnahs, with instructions to retry it 
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-with reference to retnaining issues detailed in the decision of this 
Court, dated the 8th May 1850. 

Mb. Dunbae adds.— I would further add, on my own part, that 
as the appeal to the judge of Backergunge from the order of the 
sudder ameen, was, so far as can be gathered from the record, 
simply on the ground of default, it was not competent to the judge 
to enter upon the consideration of, or record an opinion on, any 
other point. Besides that, his order purported to be in effect a 
confirmation of a judgment which had never been given, which is 
absurd. 1 think that in any appeal upon an order of nonsuit or 
dismissal on default, the appellate court should decide simply on 
the propriety of such order, and not on any point touching the 
merits of the case, which would be in effect to make the court of 
appeal a court of first instance and deprive the parties of their right 
of appeal. In such cases I regard anything subjoined to the 
decretal order, not bearing on the point actually before the Court 
under appeal, as surplusage, which cannot operate to the benefit 
or prejudice of either party. On this ground also, therefore, 
I hold that the order of the judge of Backergunge, dismissing 
it on default, does not bar the present suit. 

Mb. R. H. Mytton. — ^The copy of the original plaint in the 
first case referred to by the pleader of the appellant, clearly shows, 
in my opinion, that the abstract of it given in the decision of the 
sudder ameen was incorrect. It contained, as I understand it, 
no prayer for possession of the church or removal of defendant 
from the oflSce of priest, and was merely for reversal of the sum- 
mary order substituting Mascarenhas for Das Neves in the case of 
execution of decree. 

This is a suit for possession of a church and other property. 
The subject matter is not identical with the former suit, nor does 
it necessarily involve the same issues. 

Moreover the former suit was not heard and determined. It was 
dismissed on default; and under Construction No. 266, capable of 
being reinstituted. On the appeal of the plaintiff in that suit to 
the judge, he had only to look to the point of default, and his 
expressions, relied on by the respondent before us, are beside that 
question and of no force. 

They were probably elicited by the misstatement of the plain- 
tiflTs suit contained in the decision of the principal sudder ameen. 

I concur in the order of remand. 
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The 24th January 1868. 

Present : 

J. DUNBAR, Esq., Judge. 

A. J. M. MILLS, E»Q.,\ nmn;nf;nn Tu^^.m 
R. H. MYTTON, EsQ.,)^-^"^^'^^ •'"^''• 

Case No. 345 of 1851. 



Regular Appeal from the decision of Moulvee Nujjumul Huq, 
Principal Sudder Ameen of Beerbhoom, dated ^Oth June 185 !• 

BISSUMBER SINGH, (Defendant,) Appellant, 



versus 



KASHEENATH ROY, (Plaintiff,) Respondent. 
Vakeel of Appellant — Baboo Kishen Kishore Ghase. 
Vakeel of Respondent — Mr. J. G. Waller. 

Suit Itid at rupees 5,659-10-9 being bond-debt. 

This is a suit on a bond for rupees 4,000. The defendant plead- 
ed that he being the zemindar borrowed the said sum from the 
plaintiff, his tenant, in putnee, on the understanding that the debt 
was to be liquidated by his giving the plaintiff credit for the rent 
of his putnee tenures from the second half year of 1253 to the 
month of Magh 1255, at the rate of rupees 1,815-7-6 per annum. 
The plaintiff during this time paid no rent, nevertheless he has 
instituted this suit : consequently the defendant has instituted 
counter suits for rent. 

The principal sudder ameen rejected this plea, on the ground 
that there was no such condition in the bond, and no separate 
agreement, and that defendant had barred his availing himself 
of it by suing for the rent. 

The defendant appeals, and prefers the following issue : 

In this case the appellant does not at all deny his having bor- 
rowed the sum and executed the bond, but pleads that the plain- 
tiff putneedar, is subordinate to, or dependant on, the zemindar, 
the defendant ; that agreement was entered into between them to 
the effect that rent of the putnee talook due from the plaintiff to 
the defendant from the second half year of 1253 to the month of 
Magh 1255 B. S., shall be carried to credit in discharge of the 
above loan; and that the plaintiff (in the present case) shall 
return the bond to the defendant in 1256 B. S. But the plaintiff 
contrary to the agreement entered into, sued the defendant upon 
the above bond, without paying the rent of the putnee talook, and 
obtained a decree passed by the principal sudder ameen, with 
costs and interest, against the defendant. Under such circum- 
stances, it is a point for consideration, as to whether, with refer- 
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ence to the circumstances of the case^ the decision passed by the 
said judicial officer, is right and equitable. 

Kishen Kuhore Ghose^ for appellant. — ^The action is^ brought on 
a bond. The appellant admits the execution of the bond and 
the receipt of the loan ; pleading that the plaintiff had agreed to 
carry to credit the rent due by him to defendant for the second 
half year of 1253 to the month of Magh 1255. The appellant, 
acting on this agreement, did not sue the plaintiff for the rent, 
and the plaintiff neither paid the rent, nor, according to the 
agreement, gave the i^pellant credit for it. The principal sudder 
ameen over-ruled this objection, on the ground that the appellant had 
brought a regular suit for rent, and the agreement was not proved. 
The breach of engagement was not on the part of appellant, he 
did not bring his suit until after the institution of this suit, and 
the principal sudder ameen^s reasoning is therefore unsound. 
The evidence adduced by defendant proved the verbal agreement, 
and the principal sudder ameen has rejected it on insufficient 
grounds. The appellant has obtained decrees for rent against the 
plaintiff, and he will obtain a set-off in execution ; but the plain- 
tiff has not acted in good faith, and is therefore not entitled to 
his costs. 

Mr. J. G Waller. — ^The appeal is not for costs, but on the whole 
suit. The intention of defendant has been to prevent plaintiff 
from getting a decree. It is quite clear that the defence was 
vexatious. 

JUDOHKNT. 

We are of opinion, that the judgment of the principal sudder 
ameen is perfectly correct, and must carry with it costs. The 
appeal is therefore dismissed with costs. 
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The 24th Januaay 1853. 
Present : 
J. DUNBAR, Esq., Judge. 
A. 

Case No. 455 of 1830. 



A. J. M. MILLS, EsQ.,1 «« • ,. r j 
R. H. MYTTON, Esq, i^?^'"*'^ ^''^"- 



Special Appeal from a decision passed by the Acting Judge of 
Jessore, dated Sth May 1850, affirming a decree passed by the 
Principal Sudder Ameen of that district, dated SOth Decern- 
berlS4S. 

PERKASH CHUNDER ROY and others, (Plaintiffs,) 
Appellants, 

versus 

DHUNMONEE DASSEA and others, (Dependants,) 
Respondents. 

Vakeel of Appellant s^-Mr. J. G. Waller. 

Vakeel of the Respondent Dhunmonee — Baboo Kishen Kishore 

Ghose. 

Vakeel of the Third Party Suseeboosun Roy — Moonshee Alee 

Afsur. 
Id the ab- This case was admitted to special appeal on the 23rd Septem- 
wT^ii^itive''* ^®^ 18^0, under the following certificate, recorded by Messrs. W. 
proofof the B. Jacksou and J. R. Colvin : 

thl^n^^"*^ Mr. W. B. Jackson.—" This is a claim to inherit brought by 
ceremonies m the next of kin, met by a claim of defendant to hold^the property 
tiof*tbI*t?r ^^*h® deceased as his adopted son. 

formance^of' " The adoption is contested and on this point issue is joined, 
the preecribrd " rpj^g judge considers the adoption proved, because the de- 
Bumedon ^^' ccascd had, previous to his death, continually acknowledged the 
«tron|f circam- defendant to be his adopted son, and had treated him as such 
dence. *^ during nineteen years. The judge admits that ' if direct evidence 
be required of the due and legal observance of the usual cere- 
monies,' the adoption in this case falls to the ground. 1 admit 
the special appeal to try whether an adoption can be held valid 
without proof of the due performance of the legal ceremonies : 
and whether the due performance of these ceremonies can be 
presumed or inferred from the acknowledgment of the adoption 
by the deceased during his lifetime. Also whether the evidence 
to the adoption in the present case is of a nature sufiBicient to 
prove such a fact.'' 

Mr. J. R. Colvin. — " I concur, understanding the last point 
noted for trial to be whether, in the absence of direct evidence to 
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adoption^ any or all of the circxtmstances set forth in the decision 
of the officiating judge^ afford in themselves sufficient proof of 
a legal adoption having been made. To avoid any verbal doubt^ 
I admit the special appeal also for the trial of the point in question 
as I have here stated it/' 

Mr, J. 6. fValler. — The law has laid down certain requirements 
which are necessary to constitute a legal adoption. The judge 
admits that these requirements were not observed^ and yet recog- 
nises the title^ on the ground that the father and mother gave it 
out to the world that the defendant was their adopted son. The 
defendant produced direct evidence to establish that the require- 
ments of the Hindoo law have been satisfied. This having failed, 
it is altogether contrary to law to admit secondary evidence to 
prove the fa.ct. The order of the judge is in direct violation of 
the ruling of this Court. The case was remanded in order that 
the judge might clearly and distinctly record his opinion as to 
whether the adoption was legal under the shastera. He decides that 
though it is necessary some requirements should be observed, 
and the evidence to their having been observed cannot be relied 
on, it may be assumed, from the circumstances of the case, that the 
nsnal rites have been performed. Upon the judge's own show- 
ing therefore the decision is essentially bad. It is unnecessary to 
enter into a legal discussion as to the particular ceremonies which 
are necessary to be observed in order to constitute a legal adop- 
tion. It is admitted that some ceremonies are to be observed, 
and in this case there is no proof that any were observed, not 
even the most essential ceremony, viz,, the giving and taking. The 
giver must be qualified to give, the receiver to receive, and the 
person given,4t to be given. 

Baboo Kishen Kiskore Ghose, for respondents. — ^The judge's 
decision must be considered in its entirety. It sets forth 
that though the direct evidence is not to be relied on, yet 
there are strong grounds for the belief that the legal ceremonies 
were performed ; and the best proof that they were performed is 
to be found in the fact that the plaintiff himself acknowledged the 
adoption in a petition he presented in conjunction with the de- 
fendant, in which he styled him the adopted son of his brother, 
to the Noabad moonsiff. 

The pleader reads the petition. He brought this action on the 
allegation that the defendant was never adopted by the deceased. 
He cannot now turn round and plead that the adoption is not 
legal because certain ceremonies were not performed. 

The pleader refers to a decision of the full bench, 9th of De- 
cember 1852, Mohunt Damoodur Dass, appellant, veratis Hurree 
Kishen Bung, respondent, as supporting this view. 

Then as to the ceremonies to be observed. The parties in 
this suit are of Soodur caste, and for persons of this caste the 
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ceremony of adoption is performed by tlie mere offer of the adopt- 
ing and the consent of the adopted party j and the judge finds 
that the defendant was adopted in Benares, and acknowledged 
as such for nineteen years. The plaintiflF remained silent for 
twenty-two years ; had he not acquiesced in the adoption, he would 
have brought an action to set it aside in the lifetime of the father. 

The pleader here reads the judgment of the principal sudd^r 
ameen, and draws particular attention to the evidence of the 
family priest, who deposes to the defendant having been always 
looked upon as the adopted son, and to his having performed the 
funeral obsequies. 

Mr. J. G. WalleTy for appellants. — ^The burthen of the argument 
on the other side is that the appellant has brought the action at a 
very late hour, and not within twelve years of the alleged adoption, 
but it is to be noted that he could not bring an action against the 
person in possession under the circumstances of this case without 
the inevitable penalty of a nonsuit, as no cause of action arose to 
the plaintiff until the decease of his brother. When the brother 
died the action was brought. 

The plaintiffs claim as next of kin ; the defendant sets up a 
special title. It is for him to prove this title in the most satis- 
factory manner; and as he has failed to do so, the award must be 
in the plaintiffs' favor. 

Judgment. 

Messrs. J. Dunbar and A. J. M. Mills. — This suit was 
brought by the plaintiffs to succeed to the property of Mohesh 
Chunder Roy, as next of kin, to the exclusion of the defendant, 
who held it as the adopted son of the deceased. 

The sudder ameen dismissed the claim, and tlft Judge, Mr* 
Bentall, affirmed this decision. On special appeal to the Sudder, 
the case was returned for reinvestigation with instructions to the 
judge to record clearly and fully his opinion as to whether the 
requirements of the Hindoo law had been satisfied. 

The case was then made over to the principal sudder ameen 
for disposal. He was of opinion that the direct and corroborative 
evidence fully established the adoption, and accordingly dismissed 
the suit. 

The judge on appeal affirmed the decision of the principal sudder 
ameen. He held that though the evidence of the three witnesses 
produced to establish the performance of the ceremonies requisite 
to constitute a legal adoption, was not worthy of confidence, yet 
the presumption arising from the facts of the case were so strong 
as to leave no reasonable doubt of the performance of the usual 
rites on the occasion. 

On the first point in the certificate, viz,, whether an adoption 
can be held valid without proof of the due performance of the 
legal ceremony requisite to constitute a legal adoption, we conciu^ 
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in opinion with Sir R. Barlow and Mr. Tucker^ who remanded this 
case for reinvestigation^ that when a claim of adoption is set up^ it 
jnust be established by positive or strong presumptive proof that 
the requirements of the Hindoo law have been satiiified. 

On the second point, whether in the absence of direct evidence 
to the due performance of these ceremonies^ any or all of the cir- 
cumstances set forth in the decision of the officiating judge afford 
in themselves sufficient proof of a legal adoption having been made^ 
we observe that in ordinary cases the Court will not be satisfied 
with any other natural direct evidence to the due and legal obser- 
vance of the ceremonies- But the circumstances of this case are 
peculiar. The direct evidence, though credited by the lower court, 
was rejected by the judge ; but apart from this proof, the judge 
found that the adoption did take place at Benares twenty-eight years 
ago ; that Gyan Chunder was then an infant ; that for nineteen years, 
or during the lifetime of his adoptive father, Mohesh, he was acknow- 
ledged and treated by him as his adopted son ; that he had him 
married in accordance with all the usual ceremonies and customs 
peculiar to Hindoos ; that the adopted son performed the funei*al 
obsequies both of his adoptive father and mother, without question 
on the part of plaintiff; that he was called in public the adopted 
son of Mohesh, during the lifetime of Aiohesh, and that the plain- 
tiff and his sharers so designated him in two papers presented by 
him to the Noabad moonsiff. These facts seem to us inconsistent 
with any other natural conclusion than that the ceremonies 
necessary to constitute a legal adoption were duly performed. We 
therefore reject the special appeal with costs. 

Mb. R. H. Mytton. — I concur generally in the above judg- 
ment. The question of what ceremonies are necessary to consti- 
tute a legal adoption was argued before me at great length and 
with great research in the case of Doyamoye verstM Rasbeharrqe, 
decided on the 29th September 1852, and I then recorded my 
opinion, after carefully weighing the conflicting authorities, that all 
that was essential to a legal adoption in a Soodur family, was the 
giving and taking the son. It has not, that I am aware, been laid 
down that no proof other than direct evidence shall be received 
to establish the giving and taking. It would be manifestly un- 
reasonable to lay down such a rule ; for in cases in which the 
legality of the adoption is not put in issue for a long term of years 
after its occurrence, it would generally be impossible to obtain such 
evidence. Mr. Waller has contended that direct evidence having 
been tendered in this case, the* rejection of it as untrustworthy 
should be conclusive, and the Court should not permit the defen- 
dant to retreat and rely upon the presumptive proof adduced. 
. The principle thus contended for, has not ever guided our courts. 
Nothing ia more common than the rejection of the direct, and 
nevertheless the admission of the circumstantial evidence to a 
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fiict^ and tiiere is in my opinion nothing unreasonable or improper 
in such a course. 

In the present case the presumptive proof of the taking of the 
son is more convincing than any direct evidence in this country 
could be. The alleged adopted son lived with his adoptive father 
as such for nineteen years ; he was given in marriage as such by his 
adoptive father ; and the plaintiff and a number of other relations 
of the family admitted him to join with them under that dengna^ 
tion in petitions to the Noabad moonsiff. 

The absence of any objection for so long a term of years, and of 
any proof to the contrary in this suit, is conclusive as to the 
adopted son having been given by his natural parents. 

For these reasons I am of opinion that sufficient proof of a legal 
adoption has been adduced, and concur in the dismissal of the 
appeal. 



The 24th January 1853. 

Present : 

Sir R. barlow, Bart., \ t . 
W. B. JACKSON, Esq., J^^^^ff^^' 

Petition No. 670 op 1852. 



CMC «;e-^ In the matter of the petition of Khoondkar Rehanooddeen, filed 

dkcision'befng ^^ t^is Court on the 21st September 1852, praying for the admis- 
incouipiete in gion of a Special appeal from the decision of Mr. S. Bowring, acting 
and Kohf^' judge of Chittagong, under date the 14th July 1852, affirming that 
beyond the of Moulvcc Abdool* Futtch, sudder moonsiflfof that district, under 
piZt^^L?^ date the 2nd April 1852, in the case of Futteh Alee Nazir, plaintiff, 
versus Elhoondkar Rehanooddeen, petitioner, and others, defen- 
dants. 

It is hereby certified, that the said application is granted on 
the following grounds : 

(The additional judge^s decision is reported at page 162 of the 
Chittagong decisions for 14th' July 1852.) 

The report of this case is not given very clearly by the judge. 
In the application for admission, it is urged that the plaint is 
multifarious, inasmuch as it is for reversal of a summary decision 
passed by the deputy collector for the rents of 1209 and 1210, 
miscalled wasilat, and for settlement which plaintiff claims should 
be made with him. ^ 

On perusal of the plaint we find that it embraces all these 
claims, but the judge has decided upon one only, without touching 
upon the two first mentioned, regarding the rents. 

The moonsiff decreed the wasilat for 1209, 1210, and also for 
1211, though that for this last year, 1211, was not even claimed. 
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The judge dismissed the appeal brought by the present special 
appellants, notwithstanding, and the moonsifiTs judgment is there- 
fore in full force, though on the face of the proceedings there are 
clearly manifest irregularities, which, if weighed, would materially 
affect the question of the legality of admission of the plaint in this 
suit as laid. 

It is to be observed that the petitioner^ were not included 
amongst the defendants, but appeared of their OAvn accord before 
the moonsiff, who however did not give judgment against them by 
name. They appealed to the judge, and no objection was taken 
by the respondent to their appearance in Court as appellants 
against the moonsifPs decision ; we do not see any impediment to 
their prosecuting their appeal in this Court. 

The judge has omitted to notice some of the most important 
questions raised in the case. His decision is defective in some 
points, and not sufficiently explicit in others. It is not enough 
that he should declare '* that appellants mtist liave been aware of 
*the arrangement made by their mookhtar,^^ he should clearly 
record his opinion as to the proof of that fact being adduced on 
the record or otherwise. 

The decision is incomplete on the one hand, and on the other 
goes beyond the prayer of the plaint. The case must be returned 
to the judge, whose order is hereby reversed. The judge will, 
with reference to the above remarks, retry the case and pass a 
fresh judgment, distinctly recording the grounds of his decision. 
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The 25th January 1853. 

Present : 

J. DUNBAR, Esq., Judge. 

A. J. M. MILLS, Esq., \ >|^ . .. ^ rw/,^* 
R. H. MYTTON, Esq., I^-^^^^*^^-^"^^^'- 

Case No. 363 op 1851. 

Beguhr Appeal from the decision of Mr, H. T. Raikes, Judge of 
24 PergunnaJis, dated 6th June 1851. 

MADHUBCHUNDER BANERJEA, (Defendant,) 
Appellant, 

versus 

BAMASOONDREE DEBEA, (Plaintiff,) Respondent. 

Vakeel of Appellant — Moonshee Ameer Alee. 

Vakeels of Respondent — Baboos Ramapersaud Rog, Kishen Kishore 
Ghose and Mr. J. G. Waller. 

This is a suit for recovery of possession of talook Bansdhumi 
and some theeka khiraj and lakhiraj lands by right of inheritance, 
and to have declared void a lease granted to defendant ; and is 
laid at rupees 9,933-6-12-1. 

The plaint sets forth that plaintiff's husband and the defendant 
mutually executed certain deeds, by which he agreed to relinquish 
all claims on the defendant, and defendant by a deed of gift made 
over the talook in dispute to plaintiff; that eleven days after the 
execution of the dc?d, plaintiff's husband gave defendant a lease 
of the talook for a period of 20 years ; and that defendant had 
forfeited the farm by failing to pay the rent. 

The defendant denied the plaintiff's statement in toto, and 
claimed the talook in dispute as his own. 

The judge was of opinion that the statements of the plaintiff 
were essentially true; but though admitting her rights, he held 
them to be subject to the defendant's lease, under the condition 
of his kubooleut and during the period of its continuance. 

Both plaintiff and defendant have preferred appeals against this 
decision. 

The issues proposed by the appellant, (defendant,) Madhub 
Chunder Banerjea, are first set down for argument. 

With regard to the first issue, the pleader of appellant states 
that the plaint discloses that the Cheera bazar is separate from 
the talook, and therefore it should have been separately valued* 
The lease stated that the talook, other parcels of lands and the 
Cheera bazar, were farmed to defendant. The objection was 
taken in the answer, and was not noticed by the Court. It is also 
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stated tliat the bazar does not appertain to the talook, and a$ it a gift of pro- 
has not been separately valued, the suit was bad in form. l^inSoo^i^not 

Baboo Kishen Kishore Ghose, for respondent. — The defendant invalid by 
stated in his answer that there is no Cheera bazar in the disputed bdog^subject 
property, nor was there ever such a bazar in it. The plaintiff in to condition. 
his replication stated that the bazar formed an integral part of b^^the^io^w^r"^ 
the talook. The talook has been rightly valued, as the bazar was court on the 
included in it. The defendant in his rejoinder did not dispute this j^^ of ^ft 
point, and the pleaders of the appellant in the zillah court did not coufirmed. 
raise an issue upon it. 

The Court. — ^The plaintiff in her replication stated the bazar to 
be an integral part of the talook. The defendant filed no rejoin- 
der, and it does not appear that this issue was raised by the 
pleaders for the defendant. The judge distinctly states that only 
two issues were appointed for trial, and this is not one of them. 
The Court therefore consider the objection to have been waived, 
and the suit to be correctly valued. 

The second issue is then argued. 

The pleader for appellant states that the plaintiflF sued to reco- 
ver possesion of the talook on the ground of right, under the deed 
of gift, and the theeka khiraj and lakhiraj lands by right of inheri- 
tance. Claims founded on dissimilar rights are thus joined, and 
the suit is therefore multifarious. Pleader refers to the case of 
Damoodur Singh, versus Bamun Dass, decided on the 26th of 
February 1851, and the case of Lall Beharee Baboo, versus Syed 
Hossein and others, as embracing claims of a dissimilar nature, 
in which an order for nonsuit was passed. 

Baboo Ramapersaud jRoy, for respondent.- — ^The objection was 
not taken in the defendant's pleadings, and the issue was not 
raised in the lower court. But the action is not multifarious. 
One general right is claimed, and is connected with one transac- 
tion. No injury is done to the defendant by bringing the action 
in the present form. 

The Court are clearly of opinion, that the plea of multifarious- 
ness cannot be sustained. The claim had reference to one trans- 
action, and could not have been divided. A consideration of all 
the matters contended in it was necessary to a proper adjudication 
of the dispute between the parties. 

Moonshee Ameer Alee, on the third issue, argues — ^That it is not 
consistent with probability that Madhub and Buddun Chunder 
should have looked after the affairs of Nobin Chunder during his 
minority, and taken advantage of their position to injure him^ 
while his real father, Ramdhun, and his brother, Brijonath, 
were ahve. The plaintiff's statement is altogether unworthy. 
o{ credit. The deed of gift was never executed by defendant. 

It 18 not proved, and is moreover invalid according to law. 
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A gift implies a relinquishment of the right by one and 
the giving it to another. The condition of this gift is '* I give 
you property, but you have no power to alienate it/' Such a 
condition is altogether inconsistent with the meaning of gift, and 
is of itself sufficient to render it invalid. It is stated that Madhub 
and Buddun wilfully allowed the talook in dispute to be sold for 
arrears, and purchased it in their own names. The defendant 
Madhub admits that he purchased it, but the defendant denies 
he had ever the management of it. The estate was under but- 
warra. It fell into arrears, and Madhub alone purchased it with 
his own money. The deed of gift shows that the donors were 
Madhub and Buddun ; but the latter had no interest in the 
estate, and therefore could not give it away. There are nine 
subscribing witnesses to the deed of gift ; but the plaintiff only 
produced three, viz,, Brijonath Baneijea, Nobin Chunder's own 
brother, Dwarkinath, a servant of plaintiff, and Debiuath Bhutta- 
charjea, a near relation. They depose to the execution of the 
deed, and state that Prem Holdar drew out the deed of gift, but 
Prem Holdar is not a subscribing witness to the deed, and he 
denied that he drew it out. The evidence of the witnesses, who 
are all interested, is, on the face of such denial, quite unworthy 
of confidence. The pleader reads the evidence of Prem Holdar. 
He also reads the evidence of Sreenath Banerjea, and observes 
that his name is affixed as a witness to the deed of gift, and that 
he denied attesting the execution of it. Goluck Chunder, another 
subscribing witness, though cited by the plaintiff, was not pro- 
duced by her ; though he came in and gave a petition claiming 
the lakhiraj land in dispute as his own. The plaintiff did not 
even have him examined. The other four witnesses plaintiff did 
not summon. The deed was registered by Hur Chunder Sir- 
car. He was then an attorney of both parties, and yet the plain- 
tiff did not examine him as a witness to prove registration of the 
deed. It is stated in the plaint that Nobin Chunder on attain- 
ing his majority got possession of the talook, but it does not 
state how he acquired possession, and when he was dispossessed, 
nor has any proof of this allegation been adduced, though the 
plaintiff came of age in 1249, and the deed of gift was not execut- 
ed till 1253. The defendant has proved possession and payment 
of the Government revenue from the time of purchase to the date 
of action. K the deed had been true, the plaintiff would have 
taken some steps to give effect to it by bringing it to the collec- 
tor's notice, and by obtaining the registration of her name. A 
purwannah was addressed by the collector to defendant, calling 
on him to prosecute the butwarra of his talook, on a date subse- 
quent, viz., on the 9th of December 1848, to the deed of gift. 
The defendant Madhub gave a receipt for the same, in which he 
styled himself the proprietor of the talook. The pleader reads 
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a Toobukaree of the commissioner^ dated 29th October 1885^ 
showing that after the death of Isseu Chuader^ which took place 
on the 12th Bysakh 1835, Barameah Debea, wife of Lukhee- 
narain, the father of Nobin Chunder, applied to bring this , 
talook, as Nobin was under age, under the protection of the 
Court of Wards ; as also a purwannah subsequently issued to the 
ryots hy order of the authorities to pay rent to Barameah. These 
documents disprove the statement of plaintiff that Madhub and 
Buddun took charge of the minor^s property. 

Baboo Ramapersaud Roy for respondent. — ^The plaintiff's 
statement is proved by the judge to be correct. The following 
deeds were executed by mutual consent to carry out the arrange- 
ment agreed upon : — 

Firutf — A deed of gift executed by Madhub and Buddun in 
&vor of Nobin. 

Second^ — A counter part from Nobin to them. 

Third, — ^A discharge given by Nobin to them, foregoing all 
claim to talook No. 67, and all claims generally. 

Fourihy — ^A writing given by Nobin to his step-mother for the 
maintenance of Barameah; and 

Fifth, — ^A kubooleut given by Madhub and Buddun to Nobin, 
and counterpart pottah by Nobin to them. All these documents 
were duly registered, and were presented for registry by Hur- 
chunder Sircar, mookhtar of both parties. The plaintiff has filed 
42 receipts, to show that Madhub, before the sale and after the 
sale, ))aid into the collectorate the revenue of this talook. The 
pleader reads a receipt, dated 3rd of February 1836. This states 
that the revenue was paid on account of Nobinchunder by Ne- 
maichurn Baneijea through, the hands of Hur Chunder Sircar, 
mookhtar; and to show Nemai is the identical Madhub, pleader 
reads a roobukaree, dated 25th May 1840. The deed of gift shows 
its own internal evidence of genuineness, as the conditions are all 
favorable to the donors : they give no power to sell, and entitle 
the donor to defray the religious and household expenses, if not 
paid by the donee, out of the profits of the talook. If a person 
should fabricate a deed, he would naturally make it advantageous 
to himself, and this is not the case with this deed. The deed is 
proved by the evidence of Brijonath Baneijea and Dwarkanath 
Baneijea, members of the same family, and Debinath Chatterjea, 
nephew of Nobin. The pleader reads the deposition of these 
witnesses, as also the deposition of the registry mohurir, Petumber 
Bose, who proves that Hurchunder Sircar, the mookhtar of Ma- 
dhub, registered the said deed. He also refers to the deposition 
of Ramcoomar Mookopadhia, treasurer of the 24 Pergunnahs, 
Obichum Moitter, head writer of the Military Orphan Society, as 
proving that Madhub admitted to them that he had executed the 
deed of gift and was ready to compromise the case before the co}- 
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lector and pay rent to the plaintiff; also as establishing that Hur* 
chunder Sircar is the defendant's attorney. Prem Holdar was 
the person who drew up the deed. He has been twenty-six years 
the servant of the defendant^ and has given evidence for him in 
other cases : it is therefore not surprising that he should deny his 
own act. The gift^ as it stands^ is not invalid according to Hindoo 
-law. Indeed the legality or otherwise of it is not in question, and 
was not made the subject of discussion in the lower court. 

Baboo Kishen Kishore Ghose on the same side. — The defen- 
dant denied plaintiff's statements in toto. To prove the falsity 
of his answer, the pleader refers to some dakhilas or receipts which 
the plaintiff filed, and which show that the rent of talook, No. 68, 
admitted by the defendant to belong to plaintiff, was paid by the 
defendant Madhub, before the disputes occurred. If he were not 
the manager of plaintiff, he would not have paid in the rent of his 
estate. It is a remarkable fact that though the plaintiff's hus- 
band was a minor at the time, the defendant wilfully caused the 
talook to be sold. Petitions were presented to the commissioner 
by Sreemuttee Debea, wife of Issenchunder, the executor, and 
Hurkalee Banerjea, a member of the family, bringing this 
charge of dishonest dealing against Madhub, and applying 
on that ground for the reversal of the sale. The commissioner 
rejected the petition, as the proprietor of the estate had not 
petitioned himself, and the petitioners were out of time. The 
pleader reads the order of the commissioner, dated 17th oi 
May 1851. 

Moonshee Ameer Alee contra. — ^The pleaders of respondent have 
not refuted the argument for appellant. They lay the most stress 
upon the conditions of the deed being favorable to the defendant 
in proof of its authenticity, but these conditions were probably 
inserted for the very purpose of carrying weight with them. The 
receipts of revenue are no proof of proprietary right, those which 
refer to years after the sale of the estate prove defendant's right, 
and the plaintiff has not attempted to show how they came into 
her hands : they were acquired by tampering with defendant's 
servants. 

Judgment. 

The Court are unanimously of opinion with the judge, that 
the statements put forward by the plaintiff appear to be essentially 
correct. The claim is based on a deed of gift, dated the 12th <^ 
July 1848. The execution is proved by three respectable 
witnesses, members of the family, and is further confirmed by 
other deeds giving effect to the arrangement which both parties 
had by mutual consent entered into. Further, it is established, 
that all these deeds were registered on the 15th of June 1848 by 
the defendant's attorney. There have been also produced on 
the part of the plaintiff some official documents connected with 
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the sale of the estate^ which support the presiUDption of plaintiff's 
proprietary right ; some stress has been laid upon the fact of the 
writer of the deed, Premchand Holdar^ having denied all knowledge 
of it, but we attach no weight to this circumstance, ais he is and 
has been a servant of the defendant for 25 years, and appears to 
be a person under his influence. The whole transaction seems 
to us to be altogether free from suspicion, and the pleader for the 
appellant has quite failed to shake the reasoning of the judge 
founded on the character of the documents and on the general 
fSftcts and presumptions of the case 

We are of opinion with the judge that the arrangement entered 
into by the parties was consistent in itself, and in conformity with 
the custom of the country,, and accounts for some of the con- 
ditions entered in the deed of gift " which would otherwise be 
irithout meaning and unreasonable/' These conditions which bar 
the plaintiff from alienating the property, and give him and his 
heirs the power to defiray the expenses of the family idol worship, 
in the event of faQure on the part of plaintiff to supply them, and 
bind the plaintiff to forego generally all claims against the defen- 
dant, are so favorable to the defendant as to preclude all idea of 
the deed being fabricated. 

As regards the invalidity of the deed of ^ift in law, as urged by 
the pleader for the appellant, we are of opmion that a deed of gift 
may, under the Hindoo law, be valid, though clogged with certain 
conditions : vide note at foot of page 380, volume III. of the Sudder 
Dewanny Adawlut Select Reports. 

For the above reasons, we reject the appeal of the appellant. 
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The 26th January 1858. 

Present : 

J. DUNBAR, Esq., Jvdge. 

A. J. M. MILLS, Esq., ) n^.;^/,«^ T.»^n 
H. MYTTON, Esq., ) Offi^'^tivg •^"^' 

Case No. 364 op 1851. 
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Regular Appeal from the decision of Mr. H. T. Raikes, Judge of 
24 Pergunnahs, dated 6th June 1851. 

BAMASOONDREE DEBEA, (Plaintiff,) Appellant, 

versus 

MADHUBCHUNDER BANERJEA, (Defendant,) 
Respondent. 

Vakeels of Appellant — Baboos Ramapersaud Roy, Kishen Kishore 
Ghose and Mr. J. G. Waller. 

Vakeel of Respondent — Moonshee Ameer Alee. 

Suit laid at rupees 9,993-6-12-1, for setting aside an ijara. 

The appeal on the part of the plaintiff is against that portion 
of the judge's decree which awards her the property in suit subject 
to the defendant's lease. 

The following issue is preferred by the pleaders of the appel- 
lant: 

Whether, with reference to the circumstances of the case and 
the adjudication of the proprietary right of the plaintiff in the 
talook in dispute, she is entitled to recover proprietary possession 
of it on the pleadings of the case ? 

Baboo Ramapersaud Roy, for appellant. — The plaintiff comes 
into Court, praying that the lease be ignored, on the ground that 
the defendant in the summary suit before the coUector, had 
expressedly denied the arrangement and his obligations under it» 
The judge admits the proprietary right which has now been con- 
firmed, but upholds the defendant's lease. The judge was wrong 
in mixing up the lease with the deed of gift in the manner in which 
he has done, as affecting the legal consequences arising out of the 
non-fulfilment of the conditions by either party. The defendant 
cannot now avail himself of the lease, as he denied that he was 
a party to it, and the Court cannot allow two defences contradic- 
tory in their nature to be pleaded. It is satisfactorily established 
that the defendant acted dishonestly towards the plaintiff, and it 
is not alleged that the plaintiff has endeavoured to avoid her 
obligation under the deed. The plaintiff has been compelled 
to go into Court, on accoimt of the defendant's denial of the 
arrangement. 
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Moonshee Ameer Alee for respondent. — The arrangement entered 
into between the parties contained two stipulations : — 

Firsty — ^That the defendant should make over the talook by deed 
of gift to the plaintiff's husband. 

Second, — ^That the plaintiff's husband shall grant a farming lease 
to the defendant for twenty years. 

There is no condition in the deed of gift or the lease^ 
that the plaintiff shall annul the lease. The lease only binds 
him to pay the Government revenue, which he has always done. 
The Court has compelled the defendant to perform his part of 
the obligation by their decision of yesterday ; and it would be 
unfair to put the plaintiff in a better position than she was be- 
fore. The Court has decreed her right to recover possession 
of the talook, and she can get possession without breaking 
up the lease. Under no law can the plaintiff claim to cancel the 
lease for non-payment of rent, until she shall have obtained a decree, 
adjudging that rent to be due. The defendant denied the lease. 
The Court upholds it, and the defendant has, therefore, become 
the lessee under the terms of the arrangement. The law. Clause 
5, Section XVIII. Regulation VIII. of 1819, expressly says, 
" If an arrear shall be adjudged by the Court to be due and the 
amount shall not be immediately paid into Court, the plaintiff 
shall be authorized by the Court to make such new arrangement as 
he may judge proper for the future management of the lands in 
question.'' Fmrther, the defendant has performed the obligations 
on his part under the lease, as far as paying the revenue to 
Government, defraying the expenses of the idol worship, and dis- 
charging the talookdaree rent. He disputed the validity of the 
gift, and has not paid the net rent to the plaintiff, and the sum set 
apart for the maintenance of the step*mother. 

Mr. J. G. Waller y for appellant. — ^The plaintiff has not come 
into Court under any special law. The plaintiff has not stated in 
the plaint that she wishes to resume the lease under Clause 4, 
Section XVIII. Regulation VIII. of 1819, and the judge is incor- 
rect in describing the plaint as coming under the purview of that 
clause. The plaint sets forth that the defendant has not carried 
out the conditions of the arrangement, and the plaintiff is there- 
fore entitled to recover khae dakhal, or actual possession of the 
mehal by setting aside the lease. The wasilat is sued for at the 
rates of the farming lease up to the date of the institution of 
the suit, and from the date of institution it is claimed at full 
rates. 

Judgment. 

The Court have found that both parties by mutual consent exe- 
cuted certain deeds by which plamtiff^s husband agreed to relin- 
qoiali all claims on the defendant, and the defendant made over in 
^ft the talook in dispute to plaintiff's husband, with the under- 
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standing that he was to continue in possession under a fanning 
lease for the period of twenty years. The plaintiflPs hnsband 
died, and on the defendant's neglecting to pay his farming rent, 
the plaiutiflF sued him summarily in the collector's court. The 
defendant set up a defence^ denying the above arrangement and 
alleging his own proprietary right in the talook. The plaintiff 
was thus compelled to bring tins suit to recover possession of the 
talook, and set aside the lease. 

We do not find that the plaintiflf has come into Court, as stated 
by the judge, to resume the farm under Clause 4, Section XVIII. 
Regulation VIII. of 1819. The plaint distinctly sets forth that 
the defendant has broken his obHgations, and that the plaintiff 
is therefore entitled, under her general right, as applicable to the 
facts of the case, to recover possession of the talook. We are of 
opinion, that as the defendant has repudiated his engagements 
and denied plaintifiPs proprietary right, pronouncing the deeds 
executed by him to be false and fabricated, he has jtistly forfeited 
all right to the farm ; and the Court cannot allow the defendant 
to take advantage of his own wrong, which it would be doing were 
it to uphold the covenant, which the plaintiff has carried out, and 
the defendant has by his act entirely repudiated. 

Of the non-payment of the rent by the defendant to the plain- 
tiff, there can be no doubt, and none that the plaintiff would have 
been entitled to a decree, but for the false claim preferred by the 
defendant before the collector. As the plaintiff has been forced 
into Court by the defendant not only refusing to pay the rents 
but setting up an adverse title of right, she is entitled to have her 
right to immediate possession declared in this case. 

We therefore modify the decree of the judge, and adjudge to 
plaintiff possession of the disputed property, free of the lease and 
engagement granted to the defendant, with wasilat, as laid in the 
plaint, viz., at rupees 415-11 annually, from 1255 to Sawun 1257, 
and from that date, viz., the date of plaint, at the amount to be 
ascertained in execution of decree, together with interest and 
costs. 
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Ths 26tH January 1853. 

Presbnt: 

J. DUNBAR, Esq., Judge. 

A. J. M. MILLS, Esq.,! n^ • *.• r ^ 
E. H. MYTTON, Esq., ^ Officuiting Judges. 

Case No. 402 op 1851. 

Regular Appeal from the decision of Mr. R. J. Loughnan, Judge of 
Patna, dated 29th April 1851. 

MUSST. AMEEROONISSA BEGUM, (Plaintiff,) 
Appellant, 

versus 

KHAJEH TALIB ALEE KHAN, (Dependant,) 
Respondent. 

Vaheeb of Appellant — Mr. J. G. Waller ^ Moonshee Ameer Alee 
and Baboo JRamapersaud Roy. 

Vakeels of Respondent — Moonshee Abbas Alee and Mr. E. Cole- 

broohe. 

Suit laid at rupees 8,224-14-7. 

(The particulars of this case will be found at page 18, of the Suitona 
printed decisions of Zillah Patna for April 1851). copy of an ac- 

The suit was for the recovery of advances, bearing interest at The"co^^^as' 
1 per cent., made between the 14th Aghun and 24th Phagoon not verified 
1252 Fuslee, with the interest thereon, according to a khata. The and^tSJ'bank- 
aum originally advanced was stated to be rupees 5,575. ingr books and 

The defendant denied the receipt of the alleged advances. not^uUn.**^ 

The judge dismissed the claim. He considered the evidence The Court 
adduced totally insufficient to prove the correctness of the ""^rlofi^^m-!^ 
account, or the receipt of the money by the defendant, and this cient to jusu- 
having failed, he did not think a decree could be given on the ^^ * decree. 
statements of witnesses, who stated themselves to have been 
employed by the plaintiff to demand payment of the money, 
although they do say that the defendant promised payment. 

The following issues were filed on behalf of the appellant : — 

First, — ^After the examination of the witnesses had been com- 
pleted, the judge called for the record from the principal sudder 
ameen^s office, and decided the case. And although the said 
functionary in his decision mentioned the deposition of the wit- 
nesses to be incomplete, and threw the blame on the principal 
sudder ameen and pleaders, yet he did not again summon and 
examine the witnesses, and complete the record according as he 
liked, — whether such an act of the judge does not render his deci- 
sion defective and incomplete ? 
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Second, — As the record of this case has been completed and the 
case disposed of without the issue of a notice for eight days pre- 
scribed by Section XII. Regulation XXVI. of 1814, either from 
the court of the principal sudder ameen or judge, the point to be 
adjudicated is, whether the decision is not incomplete in conse- 
quence of such defect ? 

TAirrf,— Whether the plaintiflF's claim has not been proved by 
the papers on the file, and whether the plaintiff is not entitled to 
a verdict in her favor in case her claim is proved, and whether 
the decision of the judge ought not to be reversed? 

Moonshee Abbas Alee intended to offer an objection to the first 
issue, but subsequently withdrew it, as having misunderstood its 
purport. 

Mr. J. G. Waller. — Every civil court is bound to decide only 
upon evidence produced before itself, and in this case the judge 
should have summoned the witnesses and have examined them 
himself instead ot relying on the evidence as given before the 
principal sudder ameen, before the case was removed from his 
file. 

Upon this point, without deeming it necessary to hear the plead- 
er for the other side, the Court ruled that the objection is not 
tenable. It is laid down in Section XI. Regulation XXIV. of 
1814, that the judges are authorized to employ their native oflS- 
cers in taking evidence, when they have not time to do so them- 
selves. If evidence so taken be good, evidence taken before the 
principal sudder ameen in the presence of the pleaders of both 
parties, must unqestionably be sufficient. 

Moonshee Ameer Alee. — ^The plaintiff in proof of his claim has 
filed copy of a buhee-khata and cited the gomashtas of the kothee 
to prove it. The names of these gomashtas are Debee Dass and 
Gokool Dass. He also adduced evidence to prove that on demand 
of payment, the defendant promised to pay. The judge does not 
say that these witnesses are not to be believed, he says only that 
in his opinion, a decree cannot be given on their evidence alone, 
they being at the time in the service of plaintiff. This objection 
is not reasonable, for it is not probable that any others but the 
plaintiff ^s people should be employed in demanding payment. In 
regard to the remark of the judge that the book or books which 
Debee Dass and Gokool Dass were called on to prove, were not 
produced in Court, it is to be observed that it is not usual to file 
such books with the record, as doing so would interfere with the 
business of bankers ; but if books of this kind are required for 
inspection, they can be brought into Court at any time fixed by 
order of the Court. As a copy of the sheet containing the entries 
was filed, there could of course have been no difficulty in produc- 
ing the book itself, if requisite. After the case had been removed 
from the file of the principal sudder ameen to that of the judge. 
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no notice was given tliat tlie case would be brought on a fixed 
date^ so as to allow of the plaintifF^s sending up the books. The 
judge remarks that Oopal Lall^ the writer of the account^ was no(; 
named as a witness, but this was quite unnecessary, as the correct- 
ness of the copy was proved by two other gomashtas. 

The evidence of Grokool Dass is read at the instance of the pleader, 
after which he went on to remark that the money was ad- 
vanced without any bond or other written acknowledgment, 
because the defendant was a person of high respectability, and it 
would be unbecoming on the part of respectable bankers ^to 
require such acknowledgment. If the judge considered the evi- 
dence weak, and was not satisfied without seeing the original 
account, he should have given time for it to be produced. The 
judge considers that some points were not sufficiently cleared up 
by the questions put to Debee Dass ; if so, the witness should have 
been summoned again. The case is one which should go back 
for further investigation. The Court would note that the princi- 
pal sudder ameen's roobukaree under Section XII., It^ulation 
XXVI. of 1814 is dated the 6th August 1849, and that the suit 
was decided by the judee on the 29th April 1851. If the account- 
book had been filed and remained all this time in Court, the ban- 
ker's business must have suffered serious injury. 

MoonsAee Abbas Alee, — ^The judge has given such sufficient 
reasons for throwing out the claim, that it seems scarcely neeessary 
to say anything in support of the view he has taken. I would 
observe, however, that according to the account filed by the 
plaintiff, payments were made to defendant at five different times. 
In Aghun 1252 Rupees 3,075 were advanced ; in Phagoon of 
the same year, rupees 2,500. These sums are said to have been taken 
by Dhunnoo Lall and made over to defendant by Bundhoo, but 
neither of these were cited as witnesses. No acknowledgment 
of any kind is produced ; in fact, such a claim resting on such im- 
perfect evidence, is quite unworthy of credit. It must be sup- 
posed that the plaintiff brought the best evidence available to him 
in support of his claim. There are no grounds for further inves- 
tigation. 

Mr. E. Colebrooke cites a case which he considers to be in 
point, Manick Chunder Sahoo and others, versus Nowbut Lall 
and another, decided on the 17th February 1852, which shows that 
entries in mercantile account-books cannot be received as proof 
without evidence judicially taken as to the genuineness and cor- 
rectness of the account. In this case only a copy of the khata is 
produced, and evidence was given upon that ; but such evidence 
does not prove the correctness of the original not produced, as 
the copy has not been satisfactorily verified, the writer not having 
been brought into Court. 
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Judgment. 

The zillah jadge in his decision has shown that the claim is 
only supported by a copy of a leaf of an account-book, and the 
copyist has not been named as a witness to yerify it. The origi- 
nal book was not tendered in eyidence or reason assigned for its 
not being tendered. One of the payments to defendant is said to 
have been made in accordance with a rooka, on which an acknow- 
ledgment was recorded : this voucher has not been put in, 
although alleged by gomashtas of the plaintiff, who have given 
evidence, to be in the custody of the head manager of the firm. 
It is not even pretended that there were any vouchers taken for 
other items of payments. 

In a case like the present in which the best available evidence, 
as shown by the proceedings, is weak, and that evidence has not 
been produced, a court of justice is not justified in giving a 
decree. We think that the judge was perfectly right in rejecting 
the claim. 

As r^ards the arguments of the pleader for appellant, urged 
with a view to a remand, we observe that the plaintiff had ample 
opportunity to put in the best evidence available, and that which 
she tendered was most unsatisfactory ; morever, it appears from the 
judge's decision that no application was made for the examination 
of the banking books. We find no special reasons for a remand,, 
and therefore dismiss the appeal. 
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Ttts 27tj9 January 1853. 

Present : 

Sir R. barlow, Bart.,') 

W. B. JACKSON, Esq., } Judges. 

J. DUNBAR, Esq., j 

A. J. M. MILLS, EsQ.,\^^ . .. /• . ^^ M 

R. H. MYTTON, Esq., / Offieiattng Judges. 

Case No. 85 op 1852. 



Spectid Appeal from the decision of Mr. W. St. Quintin^ Additional 
Judge of Tirhooty dated 5th June 1851, affirming a decree passed 
ly the moonsiff of Mozufferporej dated i\st December 1849. 

BUNWARE LALL, (Defendant,) Appellant^ 

versus • 

THAKOOR DUTT SAHEE, (Plaintiff,) Respondent. 

Vakeel of Appellant — Mr. J. G. Waller. 

Vaheel of Respondent — Baboo Ramapersaud Roy. 

This case was admitted to special appeal on the 19th July defaulting to^ 
1852, under the following certificate, recorded by Messrs. J. R. appear in the 
Colvin and J. M. Mills : may appeai'on 

(The particulars of this suit wiU be found at page 253 of the record 
the zillah Tirhoot decisions for June 1851.) i^'^^^use f^^^^ 

'' The judge at once dismissed the appeal, as the appellant, de&ult. 
defendant, neglected to defend the action in the lower court. 

^' It is urged in the application of special appeal that the 
default of the defendant does not debar him from preferring an 
appeal against the decision of the court of first instance, passed 
in &yor of the plaintiff, though it debars him from offering 
evidence on his own part. 

'' The point is one of importance, and is not specifically pro- 
vided for in the Regulations, though there is a direction on it in 
the Circular Order of March 12th 1841. We admit therefore 
the special appeal to try the following issue : — 

" Whether a defendant, although not appearing in the court 
of first instance, and though not professing to have any special 
reasons for such non-appearance, is entitled to appeal against the 
decision in favor of the plaintiff, with reference solely to the 
proof on the record as adduced by the plaintiff, or to the legal 
character of the plaintiff's case, as apparent on the record V^ 

Mr. J. G. Waller, for the defendant, appellant— Contends that 
the Circular, of 12th March 1841, is wrong, as opposed to Section 
JSl. Regulation VI. of 1793, which does not narrow the right of 
appeal with reference to the non-appearance of the party, but 
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allows any person' who may consider himself aggrieved by a 
decision to appeal from it. He quotes two cases^ the one William 
Sarson^ petitioner^ decided on the 8th April 1851^ the other Boop- 
chand Sircar^ petitipner^ decided on 30th March 1850. Substan- 
tively and really the decisions in those cases admitted all that is 
contended for^ excepting merely that the parties in the court 
below entered an appearance^ but did nothing more. I contend 
that no person should be debarred the right of appeal merely 
because he has not appeared in the court of first instance. In 
cases tried ex parte Section XI. Regulation IV. of 1793 requires 
that the courts shall^ on examination of the allegations of the 
plaintiff only and the depositions of his witnesses^ decree and 
give judgment in the same manner as if the defendant had 
appeared^ answered, and entered into proof. There is nothing in 
the law imposing on the defendant, whether not appearing at all, 
or appearing and not defending the suit, the penalty of forfeiture 
of right of appeal. The law has made distinct provision for the 
consequences of his non-appearance after due service of the 
required processes under Section XI. above quoted, and those 
consequences do not include forfeiture of the right of appeal, 
while Section X. of Regulation VI, of 1793 distinctly recognizes 
that right ; according to that law any person deeming himself 
aggrieved by a decision of the provincial court, is declared entitled 
to appeal against it to the higher court. 

Baboo Ramapersaud Roy, — I contend that the Circular Order 
of the 12th March 1841 is perfectly right, both according to our 
laws and from the analogy to be derived from the practice of all 
other courts. The right of appeal is certainly admitted by Regu- 
lation V. of 1793, Section XII., and Section X. Regulation VI. of 
1793; but I cannot see that the Circular Order in any way 
curtails that right, but it lays down that in the event of its 
appearing to the judge before whom the petition of appeal is heard 
that the party appealing had due notice served on him by the 
lower court, and that the judge presiding in that court has decided 
the suit agreeably to the Regulations, and further that the reasons 
for default assigned by the appellant are frivolous or groundless, 
or that he has wilfully neglected to attend in the lower court, in 
such case the appeal should be dismissed. As the certificate is 
laid on the general point of the right of appeal of a party default- 
ing in the court of first instance, I do not see that the certificate 
can cover the general point at aU. The appeal before the judge 
was not to have a decision on the ex parte record, but it was an 
appeal on new pleas urged and default justified. 

Judgment. 

Sib R. Barlow, and Messrs. J. Dunbar and A. J, M. Mills. — 
The application for admission is founded on the plea that the 
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Circnlar Order, of 12tli March 1841 goes beyond the law, as it 
directs dismissal of appeal on the grounds therein set forth, 
whereas Regulation VI. of 1793, Section X., and Regulation V. 
of 1793, Section XII., permit any party who shall deem himself 
aggriered by a decree to appeal from that decision. We know of 
no law which declares the finality of an er parte decision, if an 
appeal is, in due form and within the prescribed period, brought 
against it 

The Circular Order appears to have issued on a hypothetical case 
put by a zillah judge. Decisions have been founded upon the Circu- 
lar, but the point now raised was never argued before the Court, 
and no judicial decision has ever been given on it. 

The certificate as it stands covers the case. The special appel- 
lant did not appear in the court of first instance as stated in 
appeal, and we are to decide whether under such circumstances 
the case can go on though no reasons for such non-appearance 
were assigned. As the finality of an ex parte judgment is no- 
where declared in the law, if the prescribed rules for appeal against 
it are complied with, we would proceed to try the case on its 
merits on the record, as made upon the pleadings and evidence. 

Messrs. W. B. Jackson and R. H. Mytton. — ^We are of 
opinion that the appellant was entitled to a decision on the merits 
of the case before the judge, with reference to the proof on the 
record of the case, although he could not account sufficiently for 
his non-appearance in the court of first instance ; and that the 
Circnlar Order, 12th March 1841, though held to be intended to 
prevent such a coarse of proceedings, was so far erroneous. We 
therefore reverse the decision, and remand the case to be tried on 
its merits on the record as it stands. 



Digitized by VjOOQIC 



( 118 ) 



The 27th January 1853. 

Present : 

J. DUNBAR, Esq., Judge. 

A. J. M. MILLS, Esq., I ^^ . ^. r ^ 
E. H. MYTTON, ^^^^^' j Qfficuiting Judges. 

Case No. 453 of 1851. 



Special Appeal from the decision irf Mr. C. Steer ^ Judge of Hoogh^ 
IVy dated \Qt1i May 1861, ajfirming a decree passed by Baboo 
Loknath Bose, Principal Sudder Ameen of thai district, dated 
Hth August 1849. 

SADHOOCHUKN SEIN, (one op the Defendants,) 
Appellant, 



versus 



A suit by an 
auction pur- 
chaser to set 
aside a plea of 
Idhhiraj put 
forward in a 
summary suit, 
and to obtain 
the rent not- 
withstandingr 
the summary 
decision and 
a sale in ex- 
ecutiou of the 
land as lakki- 
raj is not 
multifarious. 



HURNATH CHATTERJEA, (Plaintiff,) Respondent. 

Vakeels of Appellant — Baboos Gobindchunder Mookerjea and Kishen 

Kishore Ghose. 

Vakeel of Respondent — Baboo Ramapersaud Roy. 

This case was admitted to special appeal on the 22nd Decem- 
ber 1851, under the following certificate, recorded by Messrs. 
A. Dick and J. Dunbar : 

(The decision of the judge bears date the 19th May 1851, and 
will be found at page 43 of the printed decisions of zillah Hoogh- 
ly for that month.) 

" The application is on the ground that the plaint is inadmis- 
sible, as containing a variety of claims which could not be put 
forward and disposed of in one suit. On reference to the verna- 
cular record, we find that such is the fact, the object of the plain- 
tiff being, as set forth in the plaint, to set aside a sale held in 
execution of decree to recover arrears of rent by the cancelment 
of a summary decree, and to resume certain lands held rent-free 
by the defendants. 

" Prom the decision of the principal sudder ameen, it would ap- 
pear that after the return of the collector had been received, to 
whom the case had been sent for report under the provisions of 
Regulation II. of 1819, on the very day on which he (the princi- 
pal sudder ameen) disposed of the suit, he ruled at the instance 
of the plaintiff that the validity of the lakhiraj title was the only 
question which it was necessary to try. No objection to the 
decision of the pnncipal sudder ameen on this ground seems to 
have been urged in appeal, and the judge has proceeded to dis- 
pose of the case simply on a consideration of the point taken up 
by the lower court. It appears to us however, with reference to 
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the principle laid down in several cases in this Court, (see case of 
Musst. Sooseelamonee versus Doyamoye Dassea, decided on 
13th August 1851, and that of John Broderick verstis Hurmohun 
Boy, decided on 11th September 1847,) that the plaint in this suit 
is bad ; that it was not competent to the lower courts to take up 
only one of several distinct and material pleas urged by the plain- 
tiff, and that therefore the case should be nonsuited. We accord- 
ingly admit the special appeal to try this point. It is also urged 
by the vakeel for the petitioner, that in neither of the lower 
courts was a proceeding drawn under Section X. Regulation 
XXVI. of 1814. He is unable to give any further proof of this 
than that there is no mention of any such proceeding in the deci- 
sions. When the case comes before a full bench, it will be for 
the Court to consider, should this objection be found correct, and 
to determine how far it would affect the proceedings of the lower 
courts in the event of the case not being found to be one calling 
for an order of nonsuit on the first objection.^' 

Baboo Kishen Kishore Ghose, for appellant. — The prayer of the 
plBint is to declare the land to be rent-paying land, to set aside a 
sale coUusively held in execution of a decree, to cancel a summary 
decree, and to recover arrears of rent for 1252, as also wasilat, 
with interest up to the date of decision of case. A plaint em- 
bracing so many dissimilar subjects of litigation is manifestly 
bad. 

Two decisions of the Court in point are quoted in the certificate. 

The pleader also quotes the case of Bungachund Debea versus 
Tameechum Chatterjea, decided on the 11th of December 1851, 
and the case of Adore Monee, versus Juggemath Chatterjea^ 
decided on the 26th of February 1848. The plaintiff did not 
forego Ins claim to the arrears of revenue : his pleader merely 
stated that his client declined to produce evidence on this 
point. 

Baboo Bamapersaud Roy, for respondent. — ^The certificate does 
not cover the case, as it states that the suit is bad for multifarious- 
ness, and assuming multifariousness, admits the appeal to try 
whether the suit can proceed by the rejection of a part of the 
claim. The deciding bench is not bound by the bench admitting 
the special appeal; and the first question that arises in the case is, 
is the suit multifarious or not, and as that point has not been 
raised in the certificate, the certificate will not stand. Tlie certi- 
ficate can only, under Section VIII. Act III. of 1843, be 
amended on the point of admission, and as the point of admission 
is distinct from the point of multifariousness, the omission cannot 
be rectified. 

. The Court is of opinion that the certificate raises the point 
whether the suit is multifarious or not. 
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Baboo Kishea Kishore Ghose, for appellant.— If the Court look 
merely to the prayer of the petition, the suit may appear some- 
thing approaclnng to multifariousness, but it is dear from the 
length of the plaint, the object and scope of it is to try the ques- 
tion of the lakhiraj. The summary decree and sale are mere 
impediments in the way of the adjudication of the main point, 
and if the main point be tried, all these subsidiary points would 
be disposed of at once. The plaintiff does not ask the Court to 
try the legality or illegality of the sale, or whether the summary 
suit is good or bad in itself. These questions would not arise in 
the adjudication of the case, which embraces only one pointy 
whether the land is lakhiraj or not. The question of rent is a 
subsidiary one, regarding which no adjudication was prayed for» 
This is shown by the proceeding of the principal sudder ameen^ 
dated 18th of August 1849. The pleader of the plaintiff distindiy 
stated to the principal sudder ameen that the only point whidbi it 
was necessary to try, was whether the lands were liable to pay 
rent or not, in which the defendant acquiesced. The defendant in 
his answer never laid any question as to multifariousness. The 
pleader refers to the decision of Farbuttee Dey, decided on the 
15th of July 1852, by the whole Court. 

Baboo Ramapersaud Roy, for respondent. — ^When a suit is 
brought under Section XXX. Regulation II. of 1819, the plaint 
cannot include a claim to fix the amount assessable on the lands, 
and recover arrears of rent under it. It can only be brought to 
try whether the lands be liable or not to assessment, see Construc- 
tion No. 576. The suit is valued at eighteen times the annual 
proceeds of the land, the trees growing on the lands are valued^ 
the sums paid for the lands at auction, the arrears of rent, the 
expenses of the summary suit, and wasilat, are likewise included 
in the valuation, which prove that the plaintiff intended to put 
these points in issue. The defendants are numerous. The auc- 
tion purchasers, the former lakhirajdars, and the present posses- 
sors are made defendants ; and there can be no doubt, therefore, 
that the suit is on the face of it multifarious. 

Judgment. 

Messrs. J. Ditnbar and R. H. Mytton. — ^The plaint sets forth 
that one of the defendants holds a jumma of rupees 13 on 
2 beegahs 13 cottahs in the auction-purchased estate of the plain- 
tiff, and that he paid 1 rupee thereof for 1252, and being sued 
summarily, set up a plea that the land was lakhiraj, and another of 
the defendants claimed to having purchased it as lakhiraj at a 
sale in execution. The summary suit was dismissed. The plain- 
tiff sues to have the land pronounced mal land, and rent awarded 
to him, the sale alleged to have been collusive, and the summary 
decision being set aside. 
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The object is to bring in issue the validity of the claim set up 
by defendants in the collector's court to hold the land lakhiraj, 
and to obtain the rent due thereon^ (as it were wasilat^) notwith- 
standing the summary decision and sale in execution. 

A majority of three out of iSve judges have in the case of Azee- 
moolla, versus Sumbhoonath^ decided on the 27th May 1852^ 
ruled that such a suit is not multifarious. There are contrary 
decisions, but this is the latest, and that of the full Court assem* 
bled specially to decide the point. 

The certificate now before us, in which the suit is declared to be 
multifarious, was drawn out before this ruling of the Court. As 
we are of opinion that the suit is not open to the objection of 
being multifarious, it is unnecessary to consider the other points 
in the certificate. The appeal is dismissed with costs. 

Mr. a. J. M. Mills. — I think the plaint, as laid, contained a 
misjoinder of claims. The terms of the prayer are certainly as 
stated by the pleader of the appellant, but it was clearly not in- 
tended by the plaintiff to put the legality of the sale or the good* 
ness of the summary decree in issue ; these are subsidiary points 
which are stated in the plaint as impediments in the way of adju* 
dicating the main question, and looking at the plaint in its 
whole context, that question is to try under Regulation II. of 
1819, which law is cited in the plaint, the validity or otherwise of 
the rent-free tenure; but the claim to revenue and wasilat is 
entirely distinct firom the claim to try the validity of the defen- 
dant's title to the lahhiraj land, and cannot be united in one suit, 
as they will be decided on different issues, but this imperfection 
has been cured. The pleader of the plaintiff distinctly stated to 
the principal sudder ameen that he relinquished the claim to the 
rent, and prayed for a decision on the one point which was the 
object of the suit, viz. whether the land was held under a valid 
title or not ? The principal sudder ameen gave a decree in favor 
of assessment. The defendants urged no objection to the badness 
of the plaint in appeal to the judge. They appealed on the point 
of mal and lakhirqj, and he understood that question to be the 
one in issue. They waived in fact the point of multifariousness; 
and I am of opinion they are thereby estopped from urging it as 
a ground for special appeal. 

I do not think the case of Sheikh AzeemooUa, decided on the 
27th of May 1852, is in point. It was mainly brought for one 
object, the recovery of rent of certain years, — to the determina- 
tion of which it was necessary to consider the validity of a moo- 
korree pottah put forward by the defendant. A claim for rent 
cannot possibly be included in a suit to resume lands held under 
a rent-free tenure. The Court can only determine, as under 
Begnlation II. of 1819, the right to assess the land in suit, and 
not the amount assessable on it. I agree in the order on the case. 
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The 13th Janxjary 1858. 

PaESENT : 

SiB B. BARLOW, Bart.,) 

W. B. JACKSON, Esq., } Judges. 

J. DUNBAR, Esq., ) 

A. J. M. MILLS, Esq., \ na:^>i^*i^„ TtiAnat 
E. H. MYTTON, Esq., ]OSunaixng Judges. 

Casb No. 329 of 1852. 



Summary Appeal from the decision of Syed, Ahmed Buksh Khan^ 

Principal Sttdder Ameen of Rungpore, dated \2th March 1852. 

MUKRUND DEIB RAIKUT, (Dependant,) Petitioner, 

versus 

EANEE BESSUSSEREE, Mother op RAJ RAJENDUR DEIB, 

AND OTHERS, (PlAINTIPPS.) 

Vakeels of Plaintiffs— Mr. J. 6. Waller and Baboo Kishen 

Kishore Ghose. 

Vakeel of Petitioner — Baboo Bamapersaud Roy. 

This case was first tried by Mr. W. B. Jackson, who recorded Security 
the fbUowing order, on the 24th July 1852 :— ST Ksi 

'' In.lilis case it is in dispute whether a decree can be executed is u necessary 
for costs only by a decree-holder without giving security, the case Jj/|JJ fee^^ 
being under appeal. I find a Construction, No. 110, which prior to aUow- 
decl^s the rule requiring security previous to execution not to ^f ^^^® 
apply to costs. This Construction has never been set aside, but an 
opinion of a single judge (Mr. J. R. Colvin,) dated 20th April 
1852, (Oudadhur, petitioner,) declares that the Circular Order of 
11th January 1860, set aside the Construction No. 110. Now 
the Constructions and Circular Orders set aside by the Circular 
Order, 11th January 1850, are mentioned distinctly in a note in 
that Circular Order, but Construction No. 110 is not among 
them. I differ with the judge who gave the opinion above cited, 
and refer the case to the whole Court for decision. The Con- 
struction No. 110 appears to me to be in force. It is also a 
matter for consideration whether it is advisable to stay execution 
for costs during appeal, inasmuch as a decree having been given, 
the pri$nd facie right is with the party who gained the suit. The 
practice of the Court for many years, indeed for about thirty 
years, has been consistent with the rule laid down in the Con- 
struction No. 110.*' 

Baboo Kishen Kishore Ghose, on the part of appellant. — There 
is no law allowing of execution for costs pending appeal without 
furnishing security. If it were allowed, there would be a diffi- 



Digitized by VjOOQ IC 



( 124 ) 

culty in recovering them in case of the decree being reversed. 
The Construction quoted does not rule that execution for costs 
may be taken without costs : if it were to do so it would be 
contrary to law, Sections XI. and XII. Regulation XIII. of 1808. 
It would have been better that the Construction should have 
been recited in Circular Order 11th January 1850, among the 
rulings of the Court superseded by Circular Order. The question 
was very fully discussed in the case before Mr. Colvin alluded 
to above. 

The order of the principal sudder ameen, allowing execution for 
costs without security, should be set aside. 

Baboo Ramapersand, in answer. — ^The Construction refers to 
Section IX. Regulation X. of 1803, which expressly directs that 
the fees due to vakeels should be realized notwithstanding appeal. 
The practice has all along been to execute without demand of 
security. 

Judgment. 

Costs are a part of the decree, and the principle upon which 
security is demanded from the respondent before allowing him 
to take out execution is as applicable to the portion relating to 
costs as to that which forms the subject-matter of the decree. 

The law quoted by the pleader for respondent has been re- 
scinded, and the first paragraph of Construction No. 110, which is 
founded thereon, can no longer be considered correct. Tim 
paragraph is therefore annulled. 

The order of the principal sudder ameen, allowing execution to 
be taken out for costs without taking security^ is reversed. 
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Tbb 13th January 1853. 

PftESENT : 

Sir R. barlow, Bart., 1 

W. B. JACKSON, Esq., Vjudge^. 

J. DUNBAR, Esq., J 

A. J. M. MILLS, Esq.,! ^^ . ,. r , 
R. H. MYTTON, Esq., J Officiating Judges. 

Case No. 410 op 1852. 



Summary Appeal from the decision of Mr, G, C, Cheap , Judge of 
Rajsliahye^ dated \Qth March 1862. 

JUGGUT CHUNDER BHADOREE and others, (Dependants,) 

Petitioners, 

versus 

RAMANATH THAKOOR and others, (Plaintiffs.) 

Vakeel of Petitioners — Baboo Bungseehuddun Mitter, 

Vakeel of Plaintiffs — Baboo Ramnpersaud Roy. 

This' case was first laid before Mr. A. J. M. Mills, who recorded j^ asuit 
the following order on the 19th August 1852 : — founded on an 

*'The action was brought to enhance rent on issue of notice in {j^'j^^^^fen- 
1256, and to recover rents from 1252 to 1256, at the old jumma, eSLttto pay** 
and from Bysakh 1256 to Phagoon of the same year at the new J**^'^®"** *' 
rate ; principal sudder ameen nonsuited the case for misjoinder of and at^n-' 
claims. The judge overruled the order of nonsuit, on the ground han<^d rates 
that the suit was on an ikramama. With reference to the pre- |iJmma!imndee 
cedent of the 1st April 1851, Beharee Loll Baboo versus Syed after iwue of 
Hossein and others, the order of the principal sudder ameen which ^^^^ '\e\i 
is founded thereon is correct, but as the Court have in recent that the plaint 
decisions (see the case of Ramkishen Moitter, decided on the 29th riJSS^^d*"^*' 
of June 1852,) ruled that it is competent to strike out a part of that the ac- 
the claim, and allow the case to proceed as regards the primary ^edwfL^"' 
and governing claim. I refer this case to the fall bench to deter- merits as at 
mine whether it is competent to this Court to direct the princi- P'*"®"^ ^*"<^- 
pal sudder ameen to retain and investigate the claim to enhance 
rent and recover rents from Bysakh to Phagoon 1256, and to 
reject the claim for rent at the old jumma.'' 

Baboo Ramapersaud Roy objects to the bearing of the appeal. — 
He observes that on the case of Oomatoo Fatima Begum and others, 
versus Janee Khanum and others, it has been ruled that no special 
^peal will lie from an order of the judge rejecting a petition of sum- 
Boaiy appeal under Clause 10, Section III. Regulation XXVI. of 
1814, but that he is not aware of any law or pecedent ruling that 
an order of a judge reversing an order of nonsuit by a principal 
sudder ameen is not final. 
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The precedent in the case of Dejiiaraiii Eooer, petitioner, 
disposed of by a full bench on the 22nd April 1852, in which it is 
ruled that such an order is open to special appeal^ having been 
brought to the notice of the pleader, he withdraws his objection. 

Baboo Bungsee Budun Mitter, for the petitioner. — ^The principal 
sudder ameen nonsuited the case on the ground of multifarious- 
ness. The order of the judge, reversing the order of nonsuit, was 
wrong with reference to the precedents in the cases of Runga- 
chund Debea and others, appellants, versus Tameechum Chatter- 
jea, decided on the 11th December 1851, — ^in that of Musst. Soo- 
seelamonee, appellant, versus Doyamoye Dassea, decided on 13th 
August of the same year, and that of John Broderick, appellant, 
versus Hurmohun Boy and others, respondents, decided on 
the 11th September 1847; other cases in point might be 
quoted. Further, this case was disposed of after the whole of the 
pleadings had been completed and the evidence heard : it was 
not therefore open to the judge to reverse the decision by 
a summary order. His proceeding is opposed to Section III. 
Regulation XXVI. of 1814, which provides for a summary appeal 
only in cases nonsuited without trial. 

The Court observe that the point noticed in the latter part of 
the pleader's argument, has been already conclusively settled by a 
decision of a fuU bench in the case of Goursoonder Chowdree and 
others versus Nuwab Ameeroonissa Begum and others, disposed 
of on the 24th June 1852. It was ruled in that case that an order 
nonsuiting a plaintiff is open to summary appeal, though passed 
after completion of the pleadings and taking evidence, there hav- 
ing been no decision by the first court regarding the subfeci-matter 
of suit, but an alleged dismissal of the suit, toUhout investigaium of 
the merits upon insuflScient grounds. 

The Court find that the cases referred to in the first part of the 
pleader's argument support his views in this case. The plaint in* 
all those cases was thrown out on the ground of multifariousness. 
With reference, therefore, to the case quoted in the note of the 
judge (Mr. Mills,) who referred this case, in which it is ruled that 
it is competent to the Court to strike out a part of a claim and 
allow the case to proceed as regards the primary or governing 
claim, the Court considered it advisable to have the assistance of 
the other judges. 

The argument is then continued before a full bench of the 
whole Court. 

Baboo Ramapersaud Roy. — ^The claim for the rent, both at the old 
land new rates, was founded on an ikramama in which the par- 
ties sued had consented to pay at a certain fixed rate for the time 
previous to the issue of notice, and according to the rate of the 
new jummabundee made ^after the notice. The claim therefore 
rests wholly on the ikrarnama. It constitutes but one claim, and 
cannot be regarded as multifarious. 
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Baboo Bungsee Buddan letter, in reply. — ^The plaint itself shows 
that different claims were preferred. He reads the plaint to show 
this^ and contends that the claims for the rents accruing before 
and after the notice should be sued for separately. 

Judgment. 

SiA R. Barlow.^— This action is to recover from the defendants 
certain sums alleged to be due to plaintiffs on an agreement be- 
tween the parties^ dated 24th Bysakh 1245. 

The plaint is grounded on the agreement in which defendants 
promise to pay rents from 1252 to 1255 at certain rates^ and from 
that year onwards at rates to be hereafter fixed. Service of notice 
for enhancement is not disputed^ and therefore an award of en- 
hanced rent, the legal forms having been observed^ can be made. 

This is in fact a demand for rents under the ikrar^ which is 
clearly made in the plaint the ground of action, and all that can 
legally be enforced under its terms can, in my judgment, be re- 
covered on this plaint. The sole object of the prayer of the plaint 
is to recover rents, and the case should proceed and be decided on 
its merits. What rents and at what rates they should be given 
must be determined in the course of inquiry. Multifariousness in 
the plaint not being established, the legality of granting permis- 
sion to withdraw a portion of the plaint does not arise. 

Messes. W. B. Jackson and R. H. Mytton. — The suit is for 
rent at one rate prior to assessment and at another subsequent 
thereto. An agreement is made the foundation of the suit ; the 
terms of which are that the defendants will pay at the rate of 
rupees 337-9-15 until assessment be made, and that after mea- 
surement and assessment they will pay according to the rate which 
may be fixed at the nirikh after deducting an allowance of 5 per 
cent« for expenses ; measurement and assessment having been 
made, and notice thereof served upon defendants, they have 
neglected to fulfil their agreement, and the suit is brought to 
compel them. We do not consider that the suit is multifarious. 
The judge^s view and order were correct. The point submitted to 
the Court does not in our opinion arise. 

Mr. J. Dunbar. — I am of opinion that the plaint is bad in its 
present form. It embraces claims of a distinct kind. One for 
rents according to certain fixed rates as payable in former years, the 
other for rents at enhanced rates. It is not sufficient that the 
ikramama or agreement shows that the rent-payers had agreed 
to pay at new rates to be fixed by the jummabundee, and of which 
notices were subsequently issued to them. They refused to pay 
upon such notices ; and the party seeking for the enhanced rates 
of rent must first sue them in order to establish the right to 
demand those enhanced rates. I do not think that the ikrarnama 
of itself is sufficient to do away with the necessity of such a 
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course. I consider, therefore, that these separate claims cannot 
be joined in one plaint. 

Mr. a. J. M. Mills. — T concur with Mr. Dunbar. In my 
opinion the plaint, as laid, is open to the objection of multifarious- 
ness as declared in the precedent quoted by the principal sudder 
ameen, viz. Beharee Lall Baboo versus Syed Hossein, which rules 
that a suit, one for right to enhance rent, the second for arrears 
of rent at the rate previous to the claim for enhancement, and 
the third for arrears of rent for several years at the enhanced 
rate claimed by the suit, is a misjoinder of claim. The defendants 
refused to interchange engagements with the plaintiffs to pay 
rent at the rate fixed by the jumma-bundee, and the plaintiffs 
were therefore obliged to serve a notice under Regulation V. of 
1812, and to bring this suit for fixing the enhanced rate ; but 
they mixed up with it a claim for recovery of arrears of rent at the 
rate stated in theikrarnama, and from Bysakh to Phagoon 1256 at 
the enhanced rate. These are, I think, separate matters of action, 
and cannot be joined. Had the ikramama stipulated at what rate 
rent should be paid in future years, such rate might have been 
adjudged without notice under it, and the action woidd not be 
bad in form. 



The 13th January 1853. 

Present : 

J. DUNBAR, Esq., Judge. 

A. J. M. MILLS, EsQ.,1 ^>k ,,• t ^ 
R. H. MYTTON, Esq., i^^^^^i^ J^^^- 

Case No. 454 op 1852. 

Summary Appeal from the decision of Mr. G. C. Cheap, Judge of 
Jittjshahye, dated 7th April 1862. 

RAJA ANUNDNATH ROY, Petitioner, (Plaintiff,) 

versus 
RANEE KISHENMONEE DEBEA, (Defendant.) 
Vaheel of Petitioner — Bahoo Ramapersaud lioy. 
Vakeel of Defendant — Bahoo Kishen Kishore Ghose. 
appea?wiii not The petitioner appeals a^gainst an order of the judge of zillah 
s**d3***\>« Rajshahye, dated 17th April 1852, confirming an order of non- 
anny7rom an ^uit passed by the principal sudder ameen. It was ruled by a 
order of die full Court in the casc of Musst. Oomool Fatima Begum and others 
i "g^^summary ^^«^ Janee Khanum and another, disposed of on the 28rd ultimo, 
aopeai under that no special appeal will lie to this Court from an order reject- 
ScSonm. ^^S * petition of summary appeal under Clause 10, Section 
Resruiation* III, Regulation XXVI. of 1814. The petition is accordingly 
xxvLofisu. ,ejected. ' 
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The 13th January 1853. 

Present : 

J. DUNBAE, Esq., Judge.. 

A. J. M. MILLS, Esq., ) rko: • #.• r ^ 
E. H. MYTTON, Esq., 1^.^^^'^ •^"^^• 

Case No. 468 of 1852. 



Summary Appeal from ike decision of Mr. J. H. Patton, Judge of 
East Burdwan, dated 3rd April 1852. 

LUKHEEPEEEA DEBEA and others. Petitioners, 

versus 

COLLECTOE of east BUEDWAN. 

Vakeel of Petitioners — Baboo Kishen Kishore Ohose. 

Vakeel of the Collector— ^Raboo Ramapersaud Roy. 

The circumstances of this case are precisely similar to those See the pre- 
in the last petition rejected, viz. No. 454 of 1852. ceding: caw. 



The 15th January 1853. 
Present : 
W. B. JACKSON, Esq., Judge. 
Case No. 911 of 1852. 



Summary Appeal from the decision of Mr. R. N. Farquharson, 
Judge of Bhaugulpore, dated Sth September 1852. 

SYED ASHEUT alee and ZEENUTOONISSA BEGUM, 
(Plaintiffs,) Petitioners, 

versus 

MUDUN MOHUN THAKOOE and others, (Defendants.) 

Vakeels of Petitioners^ (Plaintiffs,) — Baboo Ramapersaud Roy, 
Mr. J. O. Waller and Baboo Kishen Kishore Ghose, 

Vakeel of the Defendant Mudun Mohun Thakocr, — Moonshee 

Ameer Alee. 

Vakeels of the Ddfendants Bhyro and Musst. Soodhee — Messrs. 
A. T. T. Peterson and E. Colebrooke. 

In this case it is sought to set aside the order of nonsuit on the Held that 
ground that the decree-holder is not a necessary party, and that in a suit to 
the case can proceed without him. It appears to me that if the thld^r^'!"^^ 
decreeholder is interested in the suit he must be made a party. In holder who 
this case his interest is plain. If the sale is bad he must refund S^de^a""** 
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party, if his the money if called on. If the 6ale were a private transfer, and 
stoke? *** tJie suit were to oust the party in possession on the ground that 
the title transferred to him Dy that sale was no bar to the plain- 
tiffs' claim, undoubtedly there would be no necessity of making 
the vendor a party, as he is represented by his vendee, but in the 
case of a private sale the vididity of the act of transfer, if admitted 
by the parties to it, could not be questioned by a third party. Id 
this case it is the validity of the act of transfer which is question- 
ed on the ground of informality ; the decree-holder is not the seller, 
consequently the suit is not barred by the admission of the fact 
of transfer by him and the purchaser, but he is interested in the 
act of the Court which sold the property for his benefit ; and I 
therefore think he ought to have an opportunity of defending that 
transfer. The judge was therefore right in nonsuiting the case. 

With regard to the statement of the plaintiff that he does not 
wish to recover the purchase-money from the decree-holder, it is 
to be observed that if the sale be set aside, the right of the decree- 
holder to the money is also nullified, and this effect of a reversal 
the plaintiff has no power to prevent. 



The 27th January 1858. 

Present : 

Sir R. barlow, Bart.,) 

W. B. JACKSON, Esq., Wudges. 

J. DUNBAR, Esq., j 

A. J. M. MILLS, Esq., ) ^^ . ^. r j 
R. H. MYTTON, Esq., ] Offictaitng Judges. 

Case No. 575 of 1852. 



Summary Appeal from the decisioa of Mouhee Mouzzum Hossein, 
Principal Sudder Ameen of Bhaugulpore, dated 22nd May 1852. 

Mr. a. grant. Attorney, &c., of Messrs. GISBORNE and 
Co., AND others. Petitioners, 

versus 

DWARKANATH GHOSE and others. 

Vakeels of Petitioners — Baboo Bamapersaud Roy and Mr. J. G. 

Waller. 

Vakeel of Dwarkanatk Ghose — Baboo Kisken JKzshore Ghose. 

Held that on ^His case was referred to a full bench under the following 
the withdraw- miuute recorded by Mr. A. J. M. Mills, on the 11th September 

al of one or ^^^2. 

more out of *^«"^ , . . 

Beveraijoiut " In this casQ Que of sevcraj co-plaintiffs withdrew from the 
?^d^'iot ^^^^ which was nonsuited accordingly. The petitioner requests 
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that he may be allowed to make his co-plaintiff, who has with* fTT^ffth 
drawn from the suit without his consent, a defendant, and then drcuiMtances 
to prosecute the suit. It is referred to a full bench to determine are »«ch m to 
whether, as the case had not proceeded to a decision, the lower ^q^ it may^o 
court might not be competent to receive a supplemental plaint of o" ^ *™^- 
the above nature/^ 

The ease having been brought on for hearing at the request 
of the pleaders, it was laid before the Court at large. 

Mr. J. G. IValier, — I admit the course of recent decisions is 
against my clients, but the Court being prepared to re-consider 
the past decisions, I will argue whether a co-plaintiff or co-appel- 
lant having withdrawn from a suit either by default or voluntanly, 
the penalty of dismissal must necessarily follow as regards the 
parties who had acted with such defaulter, and if the penalty be 
not inevitable, what should be the proper order in proceeding 
with the case. 

The decision of the 14th June 1853 is the diflSculty with 
which I have to contend. In that case an appellant died ; his 
heirs did not appear, though summoned by the Court ; an objection 
was taken by the opponents to the proceeding of the case on the 
ground of default. The Court on the strength of the case of 
Gunput Lall, dismissed the appeal ; the ruling in the case of 
Gunput Lall, was in execution of decree, where one of two decree- 
dars was in default ; and therefore that a receipt from one would 
be no acquittance to the judgment debtor. This is different 
from the case now before the Court, and can hardly apply to it. 
My clients are co-plaintiffs and co-appellants with the defaulter 
Poomo Chunder Roy. The decision at page 505 of Sudder 
Dewanny Adawlut Decisions of 14th June 1852 rests upon former 
decisions, Gunput Lall being one which I submit is inapplicable, 
and it is declared that the remedy of the inconveniences to which 
the decision above adverted to may give rise may be a highly 
proper subject for legislation ; and also in the immediately preced- 
ing paragraph it is recorded : " Upon all these occasions the Coiurt 
ruled that co-plaintiffs or co-appellants, having joined together in 
the institution of a suit or appeal, must be represented and act 
together in every stage of it. It was laid down that the retire- 
ment^ whether directly or by default, of a co-plaintiff or co-appel- 
lant, could not be permitted by the Court.^' 

The legal doctrine of the Court must be based upon some law 
or principle on the terms of an express law, or on some clear and 
recognized legal principle. If there be no such law or principle, 
then the Court would look to what is right and just, and if the 
precedent at pag:e 505 be not sound they will adopt another 
course. 

ThcR as to the case at pp. 385 and 386, Persaud Singh versus 
Foheemoonissa, dated the 16th June 1851, — in that the Court held 
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that there had been default under Act XXIX. of 1841 ; but it 
went further, and declared that " all parties who have joined 
themselves together as co-plaintiffs or co-appellants in a suit or 
appeal must be represented and act together, throughout every 
stage of it. Courts of justice have no power to separate those who 
have voluntarily connected themselves as a joint body for the pur- 
poses of a suit or appeal. It is clear that, in this appeal, the heirs 
and representatives of two of the original appellants are in default. 
The appeal, therefore, in our opinion, cannot be proceeded with, 
and we direct that it be dismissed on default under Act XXIX. 
of 1841.'^ Whereas the decision at page 505, 14th June 1852, 
declares : ^* We are of opinion that no point such as that before 
us which has been ruled at sittings of all the judges after fall 
argument and consideration, so as to establish the legal doctrine 
of the Court respecting it, should be re-opened by another bench 
of the Court. The matter is not one of the terms of an ex- 
press law, or of the application of a clear and recognized legal 
principle.'' 

Quotes Grant's Chancery Practice, volume I., page 98. " All 
persons materially interested in the subject of a suit ought to be 
parties to it, either as plaintiffs or defendants, however numerous 
they may be, so that a complete decree may be made between 
those parties ; otherwise, not being before the Court on pronounc- 
ing the decree, the decree is imperfect as to them, and they are 
not bound by it. And it is a constant aim of the Court to do com- 
plete justice, by settling the rights of all persons interested, and 
to prevent future litigation. But this rule admits of qualifica- 
tions ; for in some cases, though all persons interested be not 
parties, yet if there be such a privity between the plaintiffs and 
defendants that a complete decree may be made, the want of 
parties will not be an objection. Strictly none are parties to a 
bill but those against whom process is prayed." — But is a co- 
plaintiff in other courts allowed to withdraw : page 257, Grant's 
Chancery Practice : " A plaintiff is entitled as of course, at any time 
before the decree, to dismiss his bill upon (but, unless before ap- 
pearance, never without) paying the defendant's costs ; (and it is 
sometimes highly advisable for him so to do) I. Ves. J. 402, Newl. 
177. And where there are two or more plaintiffs, and one of them 
does not wish to go on with the suit (13 Ves. 167), or was named a 
plaintiff without his knowledge or consent (Newl. 177), or has 
released his right, and the other plaintiffs propose to examine 
him as a witness (6 Ves. 145), in any of these cases the Court 
will order his name to be struck out of the engrossment of the 
bill upon payment of costs, or giving security for costs to that 
time. In the first case, the consent of, or notice to, the co- 
plaintiff does not seem to be necessary, Wy. Practice Reg., 
179, 13 Ves. 167. In the second case. Court will order the 
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person who used the plaintiff's name improperly to pay the 
costs."— Harr, 319. 

The pleader quotes the case of Shurufooddeen at pages 627 and 
628 of the Decisions for 1851, to show that the practice is of 
recent origin. 

Baboo Kishen Kishore Ghose, for the respondent. The decisions 
quoted by the pleader for appellant refer to appeals. This is a novel 
case. The co-plaintiffs instituted a suit, and before the case had 
proceeded to a decision one of the co-plaintiffs withdrew. In the 
decision of the 16th June 1852, it was ruled by four of the judges 
that the remedy of the inconveniences to which the decisions 
therein adverted to might give rise may be highly proper subject 
for legislation, but that they did not feel at liberty to re-open the 
question. There are no grounds now brought forward for altering 
that decisioj|;i. If the Court decide to re-open the question, the 
pleader states his readiness to argue on the correctness of the prin- 
ciple laid down in the decisions of Persaud Singh, pages 385 to 
389, and Kishen Chunder Roy versus Raja of Burdwan, page 
656 of 1851. 

The pleader reads the judgment of the principal sudder ameen. 
It states that the suit is brought by several co-plaintiffs, the 
farmers, and several ryots, of an estate, whose shares are undivid- 
ed, for the recovery of the value of crops, and one of the plaintiffs 
withdrew from the suit ; and on the principle laid down by this 
Court that co-plaintiffs must as well as co-appellants be represent- 
ed and act together throughout every stage of it, the suit must be 
struck off. The plaintiffs, the pleader observes, are not barred 
by this order from instituting a new suit and making the with- 
drawing plaintiff a defendant. If one of the co-plaintiffs default 
in the court of first instance, the practice has been to strike off 
the suit. Sixteen persons, without specification of any of their 
shares, sue for the value of crops. If one should retire, how can 
the Court determine what amount is to be deducted on account 
of the retiring plaintiff, and no law sanctions the practice of 
making the retiring plaintiff a defendant and the suit cannot 
possibly proceed in his absence. If one out of several co-plaintiffs 
withdraws from a suit, he is not exonerated from costs. The princi- 
pal sudder ameen has applied the principle laid down by the Sudder 
Court to this case, and argued that this suit, which is brought 
by sixteen sharers without specification of their shares, cannot 
go on if one of the plaintiffs retire from it. Whether the princi- 
ple laid down in appeal cases be correct or not, it cannot apply 
to cases in the first instance, because if a party does not choose to 
act as co-plaintiff, it is within the competence of the plaintiffs to 
make him a defendant in the cause. No precedent can be pro- 
duced in which it has been declared that on one of co-plaintiffs 
withdrawing from a suit, the suit can proceed in the presence 
of the remaining plaintiffs. 
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Mr, J. G, fVallef proceeds to show that the case can proceed in 
the absence of the retiring plaintiff. The claim is for damages 
arising from the illegal occupation of certain lands, and carrying 
off the crops thereof. It is brought hy the farmer and fifteen 
ryots, and one of the ryots withdraws. There is no specification 
in the plaint of the land belonging to each, or the amount of 
damage suffered by each suitor. The ryot Amul Lall withdraws 
from the suit, on the ground that he does not think it likely that 
a decree will be passed in favor of the plaintiffs, and he will incur 
useless expense. The farmer in this represents the whole interest. 
The withdrawal of one ryot under the circumstances stated does 
not alter the controversy, or affect the issues. If it be contended 
that it does create a difficulty, the proper course is to see how 
that diflSculty can be obviated without striking out the cause. 
When a party brings his case into Court conjointly with others, 
and subsequently wishes to withdraw, it is for the Court to deter- 
mine on the application being made whether he shall be allowed 
to withdraw or not? The principle is surely sound that when 
parties come into Court jointly they must one and all act togie- 
ther, and if this be correct, then the act of his going out of Court 
must on the joint application be the acting of all the co-plaintiffs. 
They are all indivisible. This it may be said is the broad princi- 
ple, but it will admit of special exceptions; for instance, where a 
party has been made plaintiff without his consent, he will be let 
out without being made responsible for his costs, but the casef 
may still go on. But when a paffty has deliberately come into 
Court conjointly with others, and subsequently changes his mind, 
wishing to withdraw, he cannot be allowed to do so to the preju- 
dice of his co-plaintiffs, but must be put on terms ; he must then 
allow the use of his name for carrying on the suit, the others 
agreeing to indemnify him for the costs and consequences. The 
Court may on representation exonerate him from the costs, but 
the case is not prejudiced by the withdrawal ; there is no obstruc- 
tion to the suit going on ; the cause is one ; the issues are ane ; 
and the decree will pass for the amount claimed. In this ease 
the persons who seek relief have one common interest in all the 
objects of the suit, and the withdrawal of one party does not pre- 
judice the defendants and impede the progress of the suit. 

Baboo Kishen Kishore Ghose. — ^The farmer in this case joins the 
ryots in suing for damages. The farmer has a right to rent. The 
ryots are the persons who can only claim compensation for da- 
mage done to crops. Their rights are not in common. The 
ryots have one interest, and the farmer another. The plaint does 
not state the amount each is endamaged. The withdrawing party 
alleged good and sufficient reason for withdrawing. If he finds 
that he has done wrong, he is surely allowed to correct his error. 
The claim is for rupees 20,450. If one withdraws, the Court can- 
not award the full damages ; as it cannot ascertain what rights the 
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person withdrawing possessed, and each ryot has separate hold- 
ings, the case cannot go on. 

Mr. W. B. Jackson. — This is a suit on the part of a farmer 
and fifteen ryots jointly against a zemindar for damages arising 
firom his illegally occupying and cutting the crops of lands in the 
occupation of the plaintiffs : there is no specification of the parti- 
cular interest of each individual among the plaintiffs in the 
damages claimed. 

One of the plaintiffs withdraws his suit before judgment given ; 
the question is whether the rest of the plaintiffs can carry it on. 
This is a question apart from that of whether the suit will lie as 
originally laid ; that may have to be decided, but it is a separate 
question. 

Assuming, therefore, that the suit is right as originally laid, be- 
ing a joint claim for damages, does the fact of the withdrawal of 
one of the joint plaintiffs make it necessary to pass an order of 
nonsuit ? 

The opinion formerly given in the case decided on the 14th 
June 1852, to the effect that the case must be nonsuited if one of 
several joint plaintiffs withdraws, is too sweeping and general. A 
case may well be supposed in which such withdraw^ does not 
iaffect the claim; for instance, when the party seceding declares he 
has no interest in the thing claimed ; when his name was entered 
by mistake, or without his knowledge : but supposing the suit to 
be properly laid in this instance, as a joint claim for damages 
arising from the act of the defendant, there seems to be no reason 
to consider the claim vitiated by the withdrawal. We are not to 
consider how the damages, if awarded, are to be divided among 
the joint claimants ; that is a matter beyond our cognizance, and 
cannot be made an issue in the case. Any argument or inference 
from the diflSculty of such apportionment is therefore inadmis- 
sible. In such a joint suit we have to inquire whether the defen- 
dants did so occupy and damage the crops of the land men- 
tioned in the plaint, and if not all, what portion of it. Supposing 
one of the plaintiffs to have withdrawn because his lands have not 
been damaged, this will appear in the course of investigation of 
the extent of the damage, and the decree will be only for the 
damage actually proved. If the defendant admits the general 
fact, and pleads that the land and crops were his and the plain- 
tiffs had no right in them, and fails to establish such plea, the 
decree must be for the whole of the claim ; but no injustice is 
done by such a decree. The remaining plaintiffs will be liable 
to the withdrawing plaintiff for his individual portion of the 
damages, if there be any belonging to him ; but we do not know 
that there is, and cannot assume that there is ; because this is 
a matter between the plaintiffs. The effect of this suit is simply 
to put in issue two points : — 
s 
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Flrsty — Has4he defendant occupied the land in question or any 
portion of it, and appropriated the crops ? 

Second, — ^Are damages due to the joint plaintiffs on account of 
this act ? 

The first point is one of fact, the trial of which cannot injure any 
one. The second includes the investigation of the adverse rights 
of the parties to the occupation and the crops. 

As all the plaintiffs instituted a suit jointly, this is equivalent to 
admission on the part of all that all have an interest in the whole 
claim, that is, that each has a claim to some share, fractional or 
otherwise, of the whole damages claimed, and in the whole thing 
damaged. No party can therefore afterwards say that his rights 
are distinct ; at least his assertion could not be received in oppor 
sition to his former statement in the plaint, to the injury of his 
co-plaintiffs. By going out he may avoid costs after withdrawal ; 
but he cannot thereby prevent the other joint plaintiffs from pro- 
secuting the claim to a judgment. It is a matter for the co- 
plaintiffs to determine whether they will take on themselves the 
risk of carrying on the case ; but if they choose to do so, the 
withdrawal of one of their number does not prevent them from 
bringing the whole case to an issue. I would therefore allow the 
case to go to issue for the whole joint claim, the effect of the with- 
drawal being only to exempt the withdrawing plaintiff from 
further costs ; and should a decree be given, it will be in favor 
only of those continuing the case, subject to any future claim 
against them by the party withdrawing. 

I think the suit is properly brought, and that the bond of 
union between the joint plaintiff is made out. Under the cir- 
cumstances, stated they are all endamaged by the act attributed 
to defendant, and if they can prove their case they are entitled 
to a joint decree in their favor for the amount damage* The dis- 
tribution of this amount damage, if decreed, is a point beyond our 
cognizance in this case, and requires no remark. 

I have no doubt that if a joint plaintiff withdraws he may be 
made either a defendant or a witness in the case. 

Mr. J. DuNBAE. — It was ruled in the case of Persaud Singh, 
^ ,, , , , ,«, . appellant, verstis Fuheemoonissa, 

L«kheepe«audandc^e«,(Plau.- respondent, decided On the 16th 

versus Juue 1851, and in the two other 

B. Cruise and others, (Defen- cases quoted in the margin, that co- 

dante,)Be8pondeiits,-uthJune plaintiffs or co-appellauts having 

kishenchunder Koy. joined together in the institution of 

versus. a suit or appeal, must be represent- 

Rajaof Burdwan,--i8thNovember ^^^^ ^^ together in every stage of 

ti, and that a case so laid cannot go 
on on the retirement directly, or by default, of any co-plaintiff or co- 
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appellant. The ruIlDg in these cases had reference to the decision 
in the case of Gunput Lall decided on the Ist August 1850. That 
however was a case of execution of decree^ and the principle upon 
which that case was decided is not equally applicable to suits and 
i^peals. It is clear that when two or more parties have associated 
themselves together and' got a joint decree^ execution could not 
go on at the instance of only one of the decree-holders, for a 
I'eceipt firom ode would not be a full acquittance to the debtor, 
but in a suit or appeal the case is different, and there would seem 
to be no sufficient reason to compel parties instituting a suit or 
appeal to keep together at the peril of having the suit or appeal 
thrown out. The effect of the withdrawal of one or more parties 
to a suit or appeal must depend upon circumstances. There are 
cases in which the interests of the several parties are so mixed up 
together, that if one retires the whole case must fall ; but there 
acre cases too in which the withdrawal of one or more will not 
affect the question as between the remaining plaintiffs and the par- 
ties sued, and in such cases it would appear reasonable that the 
courts should proceed to try the qtiestion at issue. The princi* 
pie upon which the decision in the case of Gunput Lall was 
given appears to have been made applicable to suits in Court 
without sufficient consideration. I concur generally in the 
remarks in Mr. Jackson's minute, and I would allow the case 
before us to go on. 

Messrs. A. J. M. Mills and R. H. Mttton. — ^We concur in 
the above opinion of Mr. Jackson. We assented to the decision 
of the 14th of June, not from conviction of the propriety of the 
holding of the Court, but from reluctance to disturb the practice 
which we conceived had recently been established by the Court, 
after due consideration of the subject. Subsequent experience has 
convinced us that this practice is productive of inconvenience and 
hardship; and the able arguments of Mr. Waller have satisfied us 
that the remedy is rather for the Court to apply than the legis- 
lature. We think the Court has gone too far in laying down, as 
a general rule, that on the withdrawal of one out of two or more 
plaintiffs the dismissal of the suit must necessarily follow, and 
therefore assent to the rescission of the holding of the 14th June 
1852, and to allow the courts in each instance that may occur 
discretion to proceed with a case if the circumstances of it will 
admit of their doing so, and of their pronouncing judgment therein. 

In the present case we agree with Mr. Jackson that the suit 
may be heard as it stands. The plaintiffs have a joint interest in 
the whole object of the suit, and the withdrawal of one of them 
should not be allowed to operate to the prejudice of the others so 
as to debar them from gomg on with the suit, if they choose to 
incur the risk of costs by doing so. Cases may occur in which the 
presence of the retiring party may be indispensable to a final de- 
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cision of the controversy, although his retirement may not vitiate 
the pleadings of his original co-plaintiff. In such cases we would 
suggest that the following rule, taken from the rules of practice 
of the Privy Council respecting appeals preferred to that tribunal 
be adopted : — 

^^ Where it appears that persons having an interest in the 
subject of litigation, refuse to proceed with a suit or appeal 
instituted by them, the Court on a representation by other parties 
will order the parties refusing to proceed to be made defendants 
or respondents, as the case may he." 

A majority of the full bench have already ruled in the case of 
Dyamoye versus Easbeharee 29th September 1852, that applica- 
tions to bring in parties rendered necessary to a suit by a transfer 
occurring during its continance, may be admitted, and that such 
applications are not to be considered supplemental pleadings within 
the meaning of the law applicable to supplements, and which 
restricts a party to one such supplement. The principle would 
equally apply to applications to bring before the Court as defen- 
dants or respondents retiring co-plaintiffs or co-appellants. 

Sir B. Barlow. — ^The question to be decided is whether the 
withdrawal of one of several plaintiffs by whom a joint action for 
damages to the extent of rupees 20,400 was brought against the 
defendant creates such a defect of parties as to bar any further pro- 
ceeding with the suit. Some months after the plaint was filed, 
one of the plaintiffs, declaring that a prosecution of the case would 
be attended with loss and failure, adding that he was satisfied 
that the land from which the crops had been carried off by the 
defendant belonged to him, stated that he withdrew from the 
action. The principal sudder ameen upon the precedents quoted 
by him nonsuited all the plaintiffs, and this is an appeal against his 
order. 

There is no specification of the rights of the several plaintiffs 
given in the plaint. A plaintiff having withdrawn the amount of 
his interests^ being unknown, the Court has no means of fixing the 
amount to be decreed against the defendant should judgment 
pass in favor of the plaintiffs. The right of the withdrawer, and 
the amount it covers necessarily would be deducted from the 
award; but if that amount be not ascertained and fixed in the 
trial of the case, no complete and final judgment, such as would 
stop further litigation, can be given. If, for instance, the interest 
of the withdrawer were 15 out of the 16 annas entire claim, it 
would be manifest injustice to the defendant if 8 annas of the 
claim were decreed against him, as though the withdrawer had 
not withdrawn from the prosecution of his right of 15 annas. 

By Section III. Begulation IV. of 1793, every plaint must be 
specific. The practice of disallowing a separation of interests 
after parties have come into Court upon one common ground of 
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action^ may perhaps be attended with some inconvenience. But 
that practice prevailed in the courts at home ; and it was not 
without a special law^ passed in the last session of Parliament, 
which came into operation on the 24th October 1852 only, the 15 
and 16th Victoria, Chapter LXXVI. called the Common Law 
Procedure Act, that the names of plaintiffs and defendants could be 
struck out or joined by the Court before the trial or at the trial by 
consent of the parties. 

I am not aware that any case exactly similar to this (a withdrawal 
of a plaintiff) has ever been decided ; but it has been distinctly 
roled that in default of any co-appellants and co-plaintiffs in the 
original suit a case cannot go on, — See page 385, Sudder De- 
wanny Adawlut Decisions, 18th November 1851, and page 505 of 
Decisions, 14th June 1852. 

I am unwilling to disturb the rule thus laid down by the Court 
at large without a specific law vesting the Court with power to in- 
terfere, similar to that which has been provided by the legislature 
at home as a remedy for the Inconveniences alleged to have arisen 
oat of the former practice. I am, however, prepared to go up to 
Government for a law on the subject. 

• Judgment. 

With reference to the above minutes, the order of the Court is 
that the decision of the lower court be reversed, and that it be 
directed to try the case on its merits. 
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The 3ed Fbbbuaey 1853. 
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Case No. 58 op 1852. 



Special Appeal from the decision of Moulvee Mouzzum Hossein, Prin-' 
cipal Sudder Ameen of Bhaugulpore, dated l^th May 1851, 
affirming a decree of Moulvee Mahomed Haneef Sudder Moonsiff 
of that district, dated 7th May 1850. 

MUSST. MAHTABOO, (Defendant,) Appellant, 

versus 

MOHUN PHOTADAR, (Plaintifp,) Respondent. 

Vakeel of Appellant — Mr. R. Norris. 

Vakeel of Respondent — Baboo Ramapersaud Roy. 

This case was admitted to special appeal on the 3rd February With refer- 
1852, under the following certificate recorded by Messrs. A. J. S^*?.^***?^, 

■Bj- -kjr'n J T> TT n/f i^ "^ decision of the 

M. Mills and R. H. Mytton : 24th July 1849, 

*' The claim is to recover rupees 261 principal, and interest y^ ^® ^ °^ 
rupees 29»8, under an instalment bond, dated the 28th August t^^ inayet 

1S48. Hoseein, held 

" The plaint sets forth that the bond was executed upon an being executed 
adjustment of accounts, but does not specify the nature of the on a settle- 
accounts. The defendant denied the bond, and pleaded that the Smnts^i^lifl 
nature of the account on which the instalment bond was founded, unneceWary to 
should have been distinctly mentioned. Both the lower courts ^the^exam^ 
decreed the plaintiff^s claim. nation and ad- 

'^ It is urged in the application for the admission of the special S^^^Ss^unts 
appeal, that since the particulars of the account were not set forth except under ' 
in the plaint, the plaintiflf ought to have produced the accounts g^^^"^®™* 
themselves, and proved them by witnesses ; that the plaintiff^s 
claim should, for the omission above stated, have been dismissed 
upon the precedent laid down in the case of Syed Inayet Reza 
and another versus Raja Inayet Hossein, decided on the 24th 
of July 1849. 

"We admit the special appeal to try the following point, — ^whether, 
without specification of the accounts in the bond, and proof of the 
examination and admission of the same, the bond in question, on 
which this suit rests, can be legally enforced ?'' ' " 

Read the plaint, which recites the contents of the instalment 
bond under which the suit is brought, to the effect that, in an 
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account made between tbe parties^ tbe sum of rupees 200 appeared 
to be due from the party executing it. The bond proceeds to 
admit the instaknents by which that sum with interest is to be 
paid. The claim is for the annual instalments on the bond ; and 
the plaint adds that there are other accounts between the parties. 
For the sums due on them separate suits will be instituted. 

Mr. R. Norris for the appellant urged — ^That it was necessary 
that the plaintiff in suing for the bond should disclose the nature 
of the previous transactions upon which the bond was based. 

Judgment. 

Messrs. W. B. Jackson, J. Dunbar and R. H. Mytton. — 
The suit is on a bond, which is held proved in the lower courts. 
No arguments based on the possibility of that bond being invalid 
can therefore be heard. In the bond the defendant distinctly 
admits the balance due against her in the previous account ; and 
that admission is all we have to look to on that point. There are 
no special circumstances shown in this case to make it necessary 
that we should go into the previous accounts, which are proved to 
have been settled by the defendant's own admission of the balance 
in the bond ; we therefore see no reason to interfere with the deci- 
sion of the lower court. The precedent in the case No. 875 of 
1848, Sudder Dewanny Reports, page 297, decided by a majority 
of the Court, appears to us to be of doubtful correctness, as an 
exposition of the general principle in such matters, which should 
rather be that a reference to the previous account is unnecessary, 
when there is proof of an adjustment of those accounts, and a new 
bond being executed for the balance, although such a reference 
may be necessary in special cases. To consider this point Mr. J. 
Dunbar was called in. Sir R. Barlow having opposed the prin- 
ciple in his minute on the former case, and not being present 
in Court, it was not thought necessary to delay the case on that 
account. 

Mr. J. Dunbar, on joining the Court, declared that he intended 
to limit his opinion m the precedent cited to the special circum- 
stances of that case, and not to lay down a general rule that a 
reference should in all such cases be allowed to the former 
accounts adjusted by the bond in suit. 

The decision of the lower court was accordingly confirmed. 

Mr. A. J. M. Mills. — I concur. As regards the general prin- 
ciple, which appears to me to be laid down in the case of Syed 
Inayet Reza vergus Inayet Hossein, I am of opinion that it goes 
too far, and is unsound. I coincide with the view taken by Sir 
R. Barlow in the separate remark of dissent recorded by him in 
the case. 
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The 3bd Eebbuabt 1853. 

Present : 

W. B. JACKSON, Esq., Judge. 

A. J. M. MILLS, 
E. H. MYTTON, 

Case No. 19 op 1852. 



r,' Sq.'/ } Q^^'*^^ ^""^Ses. 



Special Appeals from the decisions of Mr. R. E. Cunliffe, Judge 
of Mymensing, dated I2th May 1851, affirming a decree 
of Pundit Nurhurree Seromonee, Principal Sudder Ameen of that 
district, dated 22nd June 1850. 

BHYRUB CHUNDER CHOWDREE, (Plaintiff,) 
Appellant, 

versus 

HURCHUNDER CHOWDREE and othees, (Defendants,) 
Respondents. 

SHAMAKANTH and TARNEEKANTH LAHOREE, 
Third Party. 

Vakeel of Appellant — Baboo Ramapersaud Roy. 

Vakeel of Respondents — Baboo Gobindchunder Mookerfea. 

Vakeel of Third Party, Shamakanth and Tameekanth Lahoree — 
Moonshee Alee Afsur^ 

Case No. 20 of 1852. 

BHYRUB CHUNDER CHOWDREE, (Plaintiff,) 
Appellant, 

versus 

EAMCHUNDER ACHARJEA and others, (Defendants,) 
Respondents. 

SHAMAKANTH and TARNEEKANTH LAHOREE, 
Third Party. 

Vakeel of Appellant — Baboo Ramapersaud Roy. 

Vakeel of Respondent, Hurchunder Chowdree — Baboo Gobind 

Chunder Mookerjea. 

Vakeel of Third Party, Shamakanth and Tameekanth Lahoree — 

Moonshee Alee Afsur. 

These cases were adniitted to special appeal on the IStli Janu- a party bu- 

ary 1852, on the following certificate recorded by Messrs. A. Dick ">fir to enhance 

and J. Dunbar: J^shS?^ ^- 

"The plaintiff in this case made his co-sharers defendants, solely ^^9 to 'join 

because they would not join him in the suit to assess a talook in fendwitr^iieid 
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properly in 
doing 80, and 
he is not 
chargeable 
with his co- 
sharers* costs. 



( H4 ) 

their joint zemindaree under a precedent of the Sudder Court, 
Hurnath Ghosal versus Kirteenarain Roy. The defendants in 
their answers admitted the validity of the claim of plaintiff, and 
stated that they themselves would sue separately ; but assigned 
no reason for not joining in plaintiff's suit. 

''The principal sudder ameen decreed the claim with costs, ex- 
cept the costs incurred by the co-sharers, defendants, which he 
awarded against plaintiff^ because plaintiff had made them 
defendants without sufficient reason. 

"The judge in appeal affirmed the decision of the principal 
sudder ameen : see lus decisions at pages 71 and 72, Zillah Deci- 
sions for Mymensing, May 1851. 

''We admit these special appeals to try whether plaintiff was jus- 
tified, nay bound, to make his co-sharers defendants or not, under 
the circumstances of the case and with reference to the precedent 
cited ; and if he was, whether or not the costs of the said defen- 
dants should have been awarded against him?^' 

Judgment. 

These are suits on the part of a sharer in a zemindaree to en- 
hance the rent of a ryot, and he makes his co-sharers defendants. 
As the object of the suit was to establish a right which vested 
jointly in all the sharers, it was very desirable that all those 
sharers should be made parties to the suit, either as plaintiffs 
or defendants. The plaintiff therefore acted rightly in making 
his co-sharers defendants, on their refusing to join in the suit. 
We see no reason why the costs of such defendants should be 
laid on the plaintiff, and reverse the order of the lower court 
to that effect ; — costs of appeal in favor of appellant. 
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The 3rd February 1853. 
Present : 
W. B. JACKSON, Esq., Judge. 
A. J. M. MILLS, EsQ.,\^^ .^.. ^ y- , ^, 

Case No. 69 of 1852. 



Special Appeal from the decision of Mr, C. Steer, Acting Judge 
of Hooghly, dated ^th June 1851, affirming a decree of Mr.- 
J. ReUy, Principal Sudder Ameen of that district, dated 2Qth 
January 1849. 

JOYKISHEN MOOKERJEA and others, (Dependants,) 
Appellants, 

versus 

RAJIBLOCHUN SINGH and others, (Plaintiffs,) Respon- 

DENTS. 

Vakeels of Appellants — Mr. R. Norris, and Baboos Jugadanund 
Mookerjea and Kishen Kishore Ghose. 

Vakeel of the Respondent, Ram Narain Singh — Baboo Judoonath 

MtUlick. 

Vakeels of the Respondents, Rajiblochun Singh, Runjeet Singh, 
and Madkub Chunder Singh, — Mr. J. G. Waller and Moonshee 
Ameer Alee. 

This case was admitted to special appeal on the 9tb February Aguitforda- 
1852, under the following certificate recorded by Messrs. A. J. M. SoSlai^n"^ 
Mills and B. H. Mytton : ezecation of 

" This suit was brought for damages incurred by the loss of pro- J^^g^^i, 
perty sold under summary process for the realization of rent. tuaUy reu- " 

"It is set forth in the plaint that while the regular suit was ^'"^Jd^ciw^ 
pending in the civil court to set aside the summary award first onf s^tionvi' 
obtained, and which suit was ultimately decided in the favor of yif?^*? ^Ssi 
the plaintiffs, the defendants obtained other decrees, on the ground not applicable 
of the first summary decree in their favor, and caused the plain- ^ ^^^^ suite. 
tiffs' property to be sold at very inadequate prices. 

•' The principal sudder ameen gave judgment in favor of the 
plaintiffs, which was upheld in appeal by the judge of Hooghly, for 
the reasons detailed at length in his printed decision : see pages 
59, 60 and 61 of the Decisions for June 1851, zillah Hooghly. 

" The petitioner urges six grounds for the admission of a spe- 
cial appeal. We admit the special appeal to try the following 
points, which we think admit of argument : 

'^ First, — Whether the suit, as laid for damages arising out of the 
enforcement of legal summary decisions, which the plaintiffs have 
not sued to set aside, but which have been virtually superseded 
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by a regular decree setting aside the summary award on which 
they were based, is admissible ? 

'^Second, — Whether the suit is not so far admissible as to 
warrant the recovery of the sums, which are shown to have been 
actually levied in execution of the summary decrees passed since 
the first summary award, which has been set aside in regular judg- 
ment on an inquiry into right and title to the land ?" 

Judgment. 

It seems that one summary suit for rent was decided in favor 
of defendants against plaintiffs by the collector on its merits. This 
was appealed to the civil court by regular suit, and it was decided 
that the right to claim rent, which was the basis of the summary 
suit, had no existence whatever. That summary decision was 
therefore specifically reversed ; but before that regular suit could 
be decided several other summary awards were passed expressly 
on the ground of the first summary award. The reversal of that 
first award therefore virtually set aside all the subsequent awards 
based on the right declared invalid by the regular decision. 

The present suit is for damages arising from sales in execution 
of those summary awards so rendered void, and from other acts. 
It is not to set aside the sales or recover property sold, which 
would bring the rights of the purchasers into contest ; but simply 
to recover damages arising from sales in execution of the invalid 
summary awards and other acts. We do not think that, under 
the special circumstances of the case, the limitation of one year 
applies to the institution of such suits, as the claim is not to avoid 
those summary awards, which were rendered void by the decision 
of the regular suits. The suit is for damages arising from certain 
acts, and can be heard within twelve years from those acts. This 
disposes of the first point in the certificate, — ^the admissibility of 
the suit. 

On the second point, which is included in the first, we are dear- 
ly of opinion that damages to the amount of the sums realized in 
execution of the void summary awards, as well as damages arising 
from other acts, may be awarded under the circumstances ; the 
whole right of the defendants to any rent whatever of the land in 
question having been declared invalid. We therefore see no 
reason to interfere with the decision of the lower court ; — costs 
gainst appellants. 

We observe that the precedent cited, of 30th June 1847, No. 
159 of 1844, page 290, Sudder Dewanny Reports, is not in point. 
In that case the claim was to reverse the sale in execution of the 
summary award and to recover possession of property sold in 
execution; whereas this claim is simply for damages. 
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Thb 3bd Febbttakt 1853. 
Pkesent : 
W. B. JACKSON, Esq., Judge. 

A. J. M. MILLS, Esq.,"! rM . .. r j 

B. H. MYTTON, Esq., J'^-^^^*'^ ^'^''' 

Cask No. 116 of 1852. 



<'%/WVW^«M^fW\^^«> 



Special Appeal from tlie decision of Baboo Kasheeshwur Mitter, 
Additional Principal Sudder Ameen of Hoogkly, dated 9th August 
1861 reversing a decree of Doorgapersaud Ghose, Moonsiff 
of Nya Serai, dated I8th June 1850. 

BULRAM CHOWDREE, (Plaintiff,) Appellant, 

versus 

MADHUB CHUNDER GHOSE and others, (Defendants,) 

Respondents. 

Vakeels of Appellant — Baboos Taruk Chunder Roy, Neelmonee 
j6anerjea and Kisken Kishore Ghose, 

Vakeel of the Respondents, Madhub Chunder G^ose and Rajna- 
rain Bose — Baboo Ramapersaud Roy. 

Vakeel of the Respondent, Seeroo Bassee, — il/r. J, G. Waller. 

This case was admitted to special appeal on the Ist March A demand 
1852, under the following certificate recorded by Messrs A. J. M. J^ntaJPo^sepa- 

Mills and R. H. Mytton : rate lands and 

" Defendants held 11 jummas or tennres in one village. Plaintiff ^,Jd^*one**i^ 
instituted one suit for the rent on all these jummas for the nerai claim, 
year 1247 B. S. Defendants pleaded relinquishment of one, mXferious^ 
and a decree passed with their assent for the rent of the others ness. 
on 5th February 1842. A similar suit for rent of 1251 was institu- 
tuted. Defendants appeared and gave vakalutnama, but no answer. 
A decree was therefore passed ex parte; and it was executed. 
The present suit was instituted for the rent of the same 10 
jummas due up to Assin 1256, according to the demand at which 
the previous decisions had been passed. The defendants, among 
their pleas, urged that separate suits should have been preferred 
for the rent of each jumma. This plea the moonsiff overruled, 
as decrees had already passed for the rent of the 10 jummas, 
on one suit. The acting additional principal sudder ameen, 
however, in appeal, admitted the soundness of this plea, and non* 
suited plaintiff. 

''We admit a special appeal to try the question whether, 
the parties being the same, and previous decrees having been 
passed unchallenged for the rent of several jummas or tenures in 
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one sult^ tbe plaintiff should have been nonsuited on the plea 
of multifariousness in the present case?'' 

Judgment. 

Messrs. W. B. Jackson and A* J. M. Mills. — Although it 
is admitted that all the defendants are liable under all and each 
of the leases^ for the rent of which the suit is brought^ still as the 
leases were separate^ for separate lands and separate rents^ for 
which separate accounts were kept^ and separate dakhilas given, 
it would be very inconvenient to decide on a general claun for 
balance of rent brought on all these leases together. Such a 
suit would raise a great number of separate issues ; and it is most 
desirable to simplify law proceedings as far as practicable. The 
fact that suits of the same kind between the same parties have 
been decided by our Court, and without raising the question as to 
the propriety of laying the suit in this manner, does not prevent 
the defendants from raising the question in the present case. We 
see no reason to interfere vnth the decision of the principal, 
sudder ameen ; — costs against appellant. 

Mr. R. H. Mytton. — ^There is no plea of misjoinder of parties 
in this case. The defendants are admitted to be joint proprietors 
in all the tenures, the rent of which is sued for by plaintiff. It 
might have been more convenient to the Court that the plaintiff 
should have suect separately for the rent of each tenure, but 
decrees for the rent of all the tenures on one suit like the present, 
have been allowed by the defendants to remain uncontested. No 
injury is shown in the answer as likely to arise to the defendants 
from the course that has been pursued. They state that the 
kists on each jumma do not fall due in the same month, and that 
the plaintiff has sued as if they did, and has thus sued for more 
than is due. This would be a matter for trial in the case. I see 
no reason why plaintiff should, under the circumstances, have 
been nonsuited, and would reverse the decision of the principal 
sudder ameen. 
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The 3rd February 1853. 
Present : 

W. B. JACKSON, Esq., Judge. 

A. J. M. MILLS, Esq., ) ^^ ... , , 
R. H. MYTTON, Esq., I^-^^^*'*^^ •'^^"'' 

Case No. 450 of 1852. 



Special Appeal from the decision of Kasheeshumr Miller, Acting 
Additional Principal Sudder Ameen of Hooghly, dated 12/A March 
1852, reversing a decree of Doorgapersaud Ghose, Moonsiff of 
Nya Serai, dated 27th September 1850. 

BULRAM CHOWDREE, (Plaintiff,) Appellant, 

versus 

MADHUB CHUNDER GHOSE and others, (Defendants,) 

Respondents. 

Vakeel of Appellant — Baboo Neelmonee Banerjea. 

Vakeel of the Respondent, Rajnarain Ghose — Baboo Rama-- 
persaud Roy. 

This case was admitted to special appeal on the 30th Angust as abore. 
1852, under the following certificate recorded by Messrs. W. B. 
Jackson and R. H. Mytton: 

Mr. R. H. Mytton. — " This is a precisely similar case to that 
in which a special appeal was admitted on the 1st March 1852, 
petition No. 535 of 1851, but for rents of a subsequent period. 

'' I admit a special appeal in this case to try the same question 
on the same grounds.'^ 

Mb. W. B. Jackson. — '^ On referring to the former certificate, 
I find that there were different defences set up in the former case 
as regards the 11 jotes or tenures, viz., that the defendants 
pleaded relinquishment of one of the 11 tenures, and a decree 
for the rent was given as regards the other 10. 

'^ In the present suit the claim is for rent of the 11 tenures; 
the defence set up is that these tenures are held under separate 
leases ; and claims for the rent should be in separate suits ; for 
a separate defence may be set up in each. Indeed, as regards 
one, it appears that a plea of relinquishment was brought forward 
in the other case. 

'^ The principal sudder ameen has nonsuited on this ground. 

''I cannot say that the order of nonsuit was wrong; but think 
it was justified by the circumstances of the case. The suits ought 
to hare been separate/^ 
c 
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Judgment. 

Messrs. W. B. Jackson and A. J. M. Mills. — With reference 
to the decision of this date in case No. 116, we reject this appeal 
with costs. 

Mr. R. H. Mytton. — My opinion on the question is recorded 
in the case above alluded to. No. 116. 



The 3rd February 1853. 

Present : 

W. B. JACKSON, Esq., Judge. 

A. J. M. MILLS, EsQ.,1 nm^nH^n T.,An^. 
R. H. MYTTON, EsQ.,7^-^^'*^^ •^"^"'• 

Case No. 451 op 1852. 

Special Appeal from the decision of Baboo Kasheeshwur Milter ^ 
Acting Additional Principal Sudder Ameen of Hooghly, dated 
20th March 1852, reversing a decree of Gungagobind Shome, 
MoonsiffofNya Serai, dated 26th April 1851. 

BULRAM CHOWDREE, (Plaintiff,) Appellant, 

versus 

MADHUB CHUNDER GHOSE and others, (Defendants,) 

Respondents. 

Vakeel of Appellant — Baboo Neelmonee Banerjea. 

Vakeel of Respondent, Rajnarain Ghose, — Baboo Ramapersaud 

Roy. 
Afi above. This casc was admitted to special appeal on the 30th August 

1852, under the following certificate recorded by Messrs. W. B. 
Jackson and R. H. Mytton : 

Mr. R. H. Mytton. — " A special appeal has already been 
admitted in suits for rents of previous periods in which the 
parties in this case are concerned, i. e., on petitions No. 535 of 
1851 and No. 361 of 1852. I admit a special appeal in this case to 
try the point, as specified in certificate No. 535 of 1851, on the 
same grounds.'' 

Mr. W. B. Jackson. — " I think the suits for rent of lands 
held under separate leases ought to be separate ; and that the 
order of nonsuit was right." 

Judgment. 

Messrs. W. B. Jacksdn and A. J. M. Mills. — With reference 
to the decision in case No. 116 of 1852, decided this day, we reject 
the appeal with costs. 

Mr. R. H. Mytton. — My opinion on the question is recorded 
in case No. 116 of 1852, above referred to. 
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The 7th February 1853. 

Present : 

W. B. JACKSON, Esq., Judge. 

A. J. M. MILLS, Esq., 1 n^ . ,. 7 . 
R. H. MYOTON, Esq., ] Officiating Judges. 

Case No. 234 of 1851. 

Regular Appeal from the decision of Moulvee Nujjumul Hug, Prin- 
cipal Sudder Ameen ofBeerbhoom, dated II ih March 1851. 

JUGDUMBA CHOWDRYNE (one of the Defendants,) 

Appellant, 

versus 

KXJMULMONEE DASSEA and another, (Plaintiffs,) 

AND BEMULMONEE CHOWDRYNE and others, 

(Defendants,; Respondents. 

Vaieels of Appellant — Baboo Sumbhoonath Pundit and Moulvee 
Looteef Ruhuman. 

Vakeels of Respondents, Kumulmonee and Horomonee — Baboos 
Kishen Kishore Ghose and Ramapersaud Roy, 

Vakeel of the Respondent Bemulmonee — Baboo Sreenath Sein. 

Suit laid at rupees 7,967-5-6. j^ ^ 3„jt ^^^ 

Baboo Sumbhoonath Pundit for the appellant, on the first issue, disposseHsiou 
states — That the plaintiff had no authority to put in issue the matter Saui^deiin- 
in dispute in this case. The claim is for land regarding which dant cannot 
a case under Act IV. of 1840 was held. In that case Tara Dass JJ'^^i*^? p^^i„. 
was plaintiff, and the defendant in this case respondent. Jug- tiffs to inherit, 
dumba was defendant. It was decided in favor of defendant. J^ei^ucces- 
The right of the plaintiff, as derived from Bhobunessur Ghose, is siou by tlmt 
not established : and he ought to establish that right before he fi^htnotbe- 

V T_ J ° mg- questioned; 

can be heard. secondly, that 

By the Court. — The plaintiffs claim as heirs in possession of ^^^ aUepition 
Bhobunessur Ghose, and of Taramunnee, who was a party to the fendLts^dis-** 
suit under Act IV. of 1810. The fact of their relation to the possessed 
former owners not being anywhere questioned, the defendant m cenain po^- 
not competent to put their title in issue, as opposed to other heirs tions oiTand at 
who do not come forward. The ground of the claim is posses- ent^Umel^^t^ 
sion, which is open to question, but if the plaintiffs can establish was not neces- 
their possession as heirs, no question can be raised as to their y^i^iffe^.JiV 
right to inherit. This plea is therefore rejected. suits on ttmt 

On the second issue. — The suit is multifarious, because it in- ^^^u. '\y^^^ 
eludes claims for several pieces of land held under different leases, the defendants 
and besides the lands of which the plaintiffs have been dispossess- X^fti^^to^^ 
ed, it includes also lands which they still hold in their possession, proof of the 
The claim should therefore be nonsuited. »at^*^ o^*^« 
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tenure, proof By the Cowrt. — ^The suit is not multifarious, as the plaint only 
efectm^r'^ ^ claims back certain lands of which the defendants have dispossessed 
^mi^heid the plaintiffs. The fact that these lands are held under several 
BUM.' ' ^*" leases, and that the dispossession took place on different dates, 
does not render separate suits necessary. The parties to the suit 
being the same, the alleged overvaluation is no ground of non- 
suit. 

On the fourth issue. — ^The mookururee leases are not proved, 
and not valid. The plaintiffs claim the whole land included in 
these leases, and place their validity in issue. The principal sud- 
der ameen considers the admission of the defendant's ancestor 
Lukheenarain, to be sufficient to prove them ; but there is no 
proof that Lukheenarain filed that statement. We state that of 
the land now claimed 18 beegahs and 13 cottahs is the bkuttee 
land and ny jote of plaintiffs, and was never held in mookururee. 
It was resumed from the plaintiffs by the respondent, Jugdumba's 
son. The lands in the village of Paunch-topee are undivided, and 
any gift by one sharer of specific lands in mookururee would be 
invalid. There is no signature or seal of the owner on the moo- 
kururee leases ; but only that of a gomashta ijaradar. There is 
no mention of mookururee in them. 

Reads first, — A lease, dated 12th Jeyt 1216, signed by 
Hurnath Bhuttacharje on part of Brij Kishwur, farmer, for 77 
beegahs, 7\ cottahs in Paunch-topee — kurrar pottah pykasht. 

Second, — A rooka affirming the above tenure, from the zemindar 
Lukheenarain to the farmer Brij Kishwur. 

Third, — Lease for 7 beegahs, 11 cottahs in Paunch-topee, dated 
7th Bysakh 1217, from Lukheenarain to Brij Kishwur, affirming 
possession of Bhobunnessur of the same lands : calls the tenure 
pykasht. The third lease was given by the other sharers : with 
this appellant has nothing to do. Contends these documents are 
no proof of mookururee tenure. They are not mookururee leases 
and they are not proved. 

Moulvee Looteef Ruhuman, vakeel, follows on the same side. 

Kishen Kishore Ghose, for respondent, answers. — The validity 
of the mookururee pottahs is not in issue in this case. The 
dispute is not as to the nature of the tenure, but plain- 
tiffs claim land of which they have been dispossessed. The 
leases under which the tenure was held are filed. The principal 
sudder ameen has not decided on the precise nature of the tenure 
whether mookururee or not. He says the tenure has been 
acknowledged by the former zemindars for 169 beegahs, 17 4. in 
mouza Paunch-topee, at rupees 77-6 jumma ; the kyfeut con- 
taining this admission was filed in the foujdaree court in reply 
to the perwannah of the magistrate, and its genuineness has not 
been questioned in the lower court. One kyfeut is from Lukhee- 
narain and the other from Oodishut Singh. The proof of occu- 
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pstion by plaintiifs under these leases is plain and that lie waA 
dispossessed ; he ought therefore to be replaced in possession. If 
the defendant wishes to try the validity of the leases^ he can do 
so by l^al process. Reads a decision in case before the moonsiff 
in which these three leases were filed. The vakeel wishes to file 
a decree of the sessions judge, dated 16th August 1844. This is 
objected to by the opposite party, as it was not produced in the 
lower court. 

The majority of the Court rule that as the document is a copy 
of a decree of a court, not requiring proof, it may be admitted. 

Mb. B. H. Mytton. — ^The respondents do not submit any 
reason for not having filed the document in the lower court, or 
•atisfy me that it is of importance to their cause. I think there* 
fore that it should not, under the terms of Section XVI. Regula- 
tion VI. of 1793, be received. 

Read accordingly — Contends that in thecasewhich was the appeal 
firom the decision under Act IV. of 1840, both parties admitted 
the existence of the leases. The dispute was whether the disputed 
land was included in those leases, or over and above the land so 
included. Contends that the principal sudder ameen considered 
it proved that plaintiffs had been dispossessed by the defendants, 
and that is not now questioned. 

Baboo Ramapersaud follows on the same side. — If the case is to 
be tried on a new issue, viz. the meaning and effect of the leases, 
it should go back to the principal sudder ameen. 

Baboo Sumbhoonath Pundit replies. 

Judgment. 

Me. W. B. Jackson. — ^This is a suit on the part of a ryot 
against a zemindar to recover 26 beegahs out of a jote of 169 
beegahs in mouza Paunch-topee, from which he states the zemindar 
had ousted him. The fact of his being so ousted is proved, 
and not contested in appeal. The ousting cannot be held to 
have taken place by any legal process, for no such legal process is 
shown to have been used, and if such process had been resorted 
to, the proof would have been easy. It is proved, therefore, that 
the defendant has illegally ousted the plaintiff out of a portion of 
his tenure, and plaintiff claims to be restored to possession. The 
title deeds under which the plaintiffs hold their tenure are filed ; 
and though there may be a doubt as to their being, as they call 
them, mookururee leases, there is no doubt that they and their ances- 
tor have held the lands in question under those leases for a long 
period of years. If the defendant had resorted to legal process 
to avoid the plaintiffs' tenure, such process would have affected 
the whole tenure, not merely the portion of which plaintiff has 
been deprived. I must infer, therefore, that no such process has 
been used, and that he is entitled to continue to hold the lands in 
question till deprived of them by due process of law. I would 
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therefore aflSrm the decision of the lower court with costs against 
appellant. 

Mb. a. J. M. MiLLS.-^I concur with Mr. Jackson in affirming 
the decision of the principal sudder ameen. 

The plaintiffs sue for possession of 26 6. 13 c. of land on the 
allegation that the defendants^ Jugdumba Chowdryne^ Bemul- 
monee Chowdryne and Bamanee Soondree Chowdryne, proprie- 
tors of a moiety of pergunnah Futteh Singh, had dispossessed 
them of that quantity on certain specified dates. They allege that 
their ancestors acquired b. 84-181 under the two pottahs, dated 12th 
Jeyt 1216, and the 8th of March 1217, of which the disputed land 
is a part, at an invariable rent of rupees 38-11, from the ancestors 
of the abovementioned defendants, and the same quantity of land 
at the same rent from the proprietors of the other half of the afore- 
said zemindaree, under a pottah dated the 5th of Jeyt 1227, in all 
b. 169-17, jumma, rupees 77-6. The representatives of the grantors 
of the latter pottah are also made nominal defendants, but they 
did not defend the suit, nor have they appealed against the deci- 
sion. 

The ousters deny the authenticity of the pottahs alleged to have 
been obtained from their ancestor, and state that Bhobunissnr 
Mullick, the ancestor of plaintiffs, held some service lands con- 
sisting of b. 18-6, which had been resumed on his demise, and that 
his son Tara Dass had taken a lease of b. 16-18 of the said land 
at a jumma of rupees 41-4. 

The plaintiffs assert that their ancestor died in 1241 ; that they 
succeeded to his right, and claim to hold possession of the lands in 
suit under the pottahs. 

The issues which are raised by the pleadings, and are those 
drawn by the lower court, are — whether the land in dispute is com- 
prehended within the plaintiff's tenure ; and if so, whether the 
defendants have dispossessed them of the same? Both parties 
went to trial on these issues, and they, must be held to them. 

Had the defendants admitted the tenure and pleaded that they 
had, in the exercise of their right as zemindar, voided it on the death 
of the holder, then the points contended for by the pleader of the 
appellant would have ajisen, viz., whether the tenure was valid or 
not, and whether the terms conveyed hereditary right or not ? 
but as the defendants never took their stand on them, they cannot 
now enter into the argument anew. The law is precise that issues 
raised by the pleadings are alone to be decided. 

The proof of occupation of the disputed land under the pottahs 
is satisfactorily established, and it is clear that the defendant's 
possession is wrongful. I would therefore dismiss the appeal with 
costs. 

Mr. R. H. Mytton. — This suit was laid by the plaintiff Kumul- 
monee on the following allegations : That she is the wife of Jena 
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Bass Mollick^ whose father Bhobunissur obtained the mookururee 
leases from the predecessor of defendants ; that being dispossessed 
on the 17th Phagoon 1250 from b, 5-13, an action under Act IV. 
of 1840 was brought ; that the dispute being referred to arbi- 
trators and, owing to the neglect of the opposite parties, undecided 
by them, it was dismissed. Further, dispossessions of b. 14 in 1251, 
and of b. 7 in 1253, took place, and the suit is brought to recover 
possession of all ; but the title to the whole of the land in the pot- 
tahs is put in issue under Construction No. 702. Kumulmonee sues 
under an alleged deed of gift from her husband. 

The defendant Jugdamba in answer pleaded — 

First, — That the suit was multifarious. 

Second, — ^That it was undervalued. 

Third, — ^That the pottahs alluded to are invalid. 

Fourth, — ^That the gift to his wife by Tara Dass is improbable, 
as he has a son living, and questioning the right of Horomonee 
to join as a co-plaintiff. 

Fifth, — ^That Bhobunissur, the alleged grantee, was naib of the 
pergunnah and held a bhatee jumma or tenure for support, of 
18 b., which was resumed and settled with another party on his 
death. 

Sij^h, — ^That Tara Dass compromised the case under Act IV. 
with defendants, and on 7th Jeyt 1252, took a new pottah and 
gave a kubooleut for 16 &. 8 c. at a jumma of rupees 41-4, giving 
up the rest. 

The decision of the principal sudder ameen does not notice the 
pleas in bar. It declares that a statement filed in the foujdaree 
court, oth September 1824, by defendants' predecessor, and an- 
other by the 8 annas sharer on 16th Sawun 1236, show that b. 169-17 
were held by Bhobunissur at a jumma of rupees 77-8, and that 
the dispossession is proved as alleged by plaintiffs. The principal 
sudder ameen discredits the evidence adduced by defendants in 
proof of a kubooleut said to have been given by Tara Dass for 
h. 16-8. He considers that the defendants have not answered the 
claim to anything beyond this area, and the 18 beegahs bhatee 
jumma, although the boundaries given by plaintiffs include a larger 
area, and declaring Kumulmonee^s right to sue sufficiently esta- 
blished by an admission of Tara Dass, decrees the suit, awarding 
however wasilat only from date of suit, as the date of disposses- 
sion is not proved. 

We have 'already considered the pleas in bar. 

The pottahs which have been produced are not mookururee pot- 
tahs, and conveying no hereditary title. The longest period which 
they can in my opinion be allowed to have validity, is for the life- 
time of the grantee. The grantor on the death of the grantee has 
full right to re-enter and to lease the land to others, and unless 
the plaintiffs can show that they have been dispossessed by illegal 
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means, the Court ought not to interfere to restore them to posses- 
sion. I do not think that the Court should presume that illegal 
means were had recourse to without proof thereof. 

The plaintiflTs have not proved any illegality. Their pleaders, 
although distinctly called upon to point out the proof, have failed 
to do so. If illegal means to dispossess had been established it 
would then have been a question for the Court to consider whether 
the remedy was by a suit to recover possession. 

I am of opinion that the decision of the principal sudder ameen 
should be reversed. 



The 7th February 1853. 

Present : 

Sir R. barlow, Bart., Judge. 

Case No. 299 of 1852. 

Regular Appeal from the decision of Syed Mahomed Rafiq, Princi- 
pal Sudder Ameen of Behar, dated llth May 1852. 

MOAZZUM ALEE KHAN and others, (Plaintiffs,) 
Appellants, 

versus 

ROY JESWANT LALL, (Dependant,) Respondent. 

Vakeel of Appellant — Moonshee Ameer Alee. 

A suit for Suit laid at rupees 78,722-2-2, being the amount principal and 

rra"undei interest of Nuzurana 

tenure must The Tccord shows that a sum of money, rupees 37,901, was given 

aocordin^^tf '^^ in advance on a mookururee tenure in the Bhaugulpore district, 
the locaUtj of The advance was made in Behar, and both parties are residents 

^uVwiSTrefer- ^^ ^^^^ district. 

ence to the lo- The principal sudder ameen has nonsuited the plaintiff, on the 
S^^auw'Sf^^ ground that the suit should have been brought in the zillah in 
action arose which the land was situate. The principal sudder ameen relies on 
tiie *Hrti**^°^ Construction No. 73, and quotes it as authority for his order. 

resident. JUDGMENT. 

The Construction in question is not applicable to this case. I^ 
merely ruled that excess rents having been collected "by a surbu- 
rakar in the Nuddea district, a suit for their recovery should be 
instituted there, not in the Rajshahye district, where the defendant 
resided, as any local inquiry could be made with greater facility 
in the former. The land on which advance was made for the 
mookururee tenure has been sold, and plaintiff can only sue to 
recover his advance. 



Digitized by VjOOQ IC 



( 157 ) 

The cause of action arose in the Behar district^ in which both 
parties are now resident. 

The principal sudder ameen^s decision is reversed : he will try 
the case on its merits. 



bwofl 



The 7th February 1853. 

Present : 

Sir R. barlow, Bart., \ r ^ ^ 
W. B. JACKSON, Esq., j^^ff^^' 

Petition No. 427 op 1852. 

In the matter of the petition of Bhola Sahoo, filed in this Court ^ ^^^^^^Tf 
on the 12th July 1852, praying for the admission of a special g^iS appeal 
appeal from the decision of Moulvee Moazzum Hossein Khan, for a fr^h do- 
principal sudder ameen of Bhaugulpore, under date the 6th April fower appei 
1852, reversing that of Moulvee Syed Mahomed Yahea, moonsiflf 'ate court, with 
of Eshengunge, under date 3rd September 1850, in the case of i^*to°the^^" 
Bhola Sahoo, plaintiflF, versiis Mr. W. Landale and others, defen- grrounds on 

oaniS. .... moonflifPB 

It is hereby certified, that the said application is granted on the ludg-ment^ 
following grounds : °^^- 

The petitioner sued to reverse a decision of the collector awarding 
arrears of rent on account of 1256 to the defendants, Mr. Landale 
and others. The moonsiff threw out the claim for reversal of the 
collector's order and recovery of the amount decreed, on the 
ground that the balance claimed was justly due according to the 
evidence and documents produced by the parties who had first 
attached the property of the defaulter, and eventually established 
the validity of that attachment before the collector. The petition- 
er, dissatisfied with the moonsiff's decision, appealed to the princi- 
pal sudder ameen, introducing in his petition much irrelevant 
matter altogether unconnected with the attachment of his proper- 
ty and the final order passed by the collector. The principal 
sudder ameen, instead of confining himself, as he ought to have 
done, to the consideration of the actual existence of a balance of 
rent due by the tenant to the farmer and the legality of the at- 
tachment for that balance, to which points the moonsiff had very 
properly restricted his attention, entered upon questions entirely 
beyond the proper issues of the case, and with reference to them 
modified the decree. We admit the special appeal upon this 
ground. The case will be returned to the principal sudder ameen, 
who will take it up again and decide it simply with reference to 
the grounds upon which the moonsiff rejected the claim of the 
petitioner, and the objections raised by the latter in appeal as res- 
pects those grounds. 
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The 7th February 1853. 

Present : 

Sir R. barlow, Bart., Ij^^„.. 
J. DUNBAR, Esq., j Judges. 

Petition No. 428 op 1852. 
As above. In the matter of the petition of Jowahir Mundul, filed in this 

Court on the 12th July 1852, praying for the admission of a spe- 
cial appeal from the decision of Moulvee Moazzum Hossein Khan, 
principal sudder ameen of Bhaugulpore, under date the 6th April 
1852, reversing that of Syed Mahomed Yahea, moonsiff of Ki- 
shengunge, under date the 4th September 1850, in the case of 
Jowahir Mundul, plaintiff, versus Mr. W. Landale and others, 
defendants. 

For the decision of this case, in which the defendant is the same 
as in case No. 427 in the petition of Bhola Sahoo, and in both of 
which the pleas urged by the parties respectively are the same, 
see preceding case No. 427 of 1852, decided this day. 



The 7th February 1853. 

Present: 

Sir R. barlow, Bart.,1 , , 
J. DUNBAR, Esq., j fudges. 

Petition No. 429 of 1852. 



Afl ubove. In ^^^ matter of the petition of Premlal Dass, filed in this Court 

on the 12th July 1852, praying for the admission of a special ap- 
peal from the decision of Moulvee Moazzum Hossein Khan, prin- 
cipal sudder ameen of Bhaugulpore, under date the 6th April 
1852, reversing that of Syed Mahomed Yahea, moonsiff of Ki- 
shengunge, under date the 3rd September 1852, in the case of 
Premlal Dass, plaintiff, versus Mr W. Landale, defendant. 

For the decision of this case see preceding case No. 427, dispos- 
ed of this day. 
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The 8th February 1853. 

Present : 

J. DUNBAR, Esq., Judge. 

A. J. M. MILLS, Esq., 1 n^^niir.. 7w^.o 
R. H. MYTTON, Esq. / 0#««^*^^ ^^^aes. 

Case No. 95 op 1852. 

Regular Appeal from the decision of Syed Ahmed Buksh Khan, 
Principal Sudder Ameen of Rungpore, dated Bth September 1851. 

MOKRUND DEB RAEKUT, (Dependant,) Appellant, 

versus 

RANEE BISSESSUREE and others, (Plaintipps,) 
Respondents. 

Vakeels of Appellant, — J. G. Waller, Baboos Kishen Kishore 
Ghose, and Bungseebuddun Mitter, 

Vakeels of Respondents, — Baboos Ramapersaud Roy and Gobind 
Chunder Mookerjea. 

Suit laid at rupees 3,30,480-5-8, for the possession of zemin- ^^n alle^d 
daree lakiraj lands, and moveable property, with wasilat. gruardianre- 

This suit was instituted by Ranee Bissessuree, as the widow of Jharge°S not 
the late Surboo Deb Raekut and mother of Rajendro Deb, a anindispensa- 
minor, and by Hurro Deb Coour, as the uncle and well-wisher of gi^t^ tLe*^ * 
the minor, in order to establish that minor's title to succeed to part of the mi- 
the raj, and to recover possession of rent and personal property ap- bUsh h^daim 
pertaining thereto. The averment in the plaint is that the minor brougrht by his 
is the eldest legitimate son of the deceased, and that as such he is °* j^ a'^iiaim 
entitled to succeed; that the superintendent of Darjeeling came to inheritance 
to the rajbarree on the death of the late raja, and recognizing ^n*^°"f"^Y. 
the plaintiff reported to that effect to Government. However, ly in which 
the defendant Mokrund Deb, through one Zakir Mahomed, P"^^"^i"™ 
mookhtar, instituted proceedings in the civil court under Act be the mL, 
XIX. of 1841, and the judge, relying on the evidence of the petitioner ^^ Court re- 
and two witnesses, dispossessed the minor, and substituted Mo- vlncing^roof 
krnnd Deb. This person, it is alleged, is illegitimate, and the ^f ^e J^Wi- 
son of a female slave of the gwala caste. elder Lother 

The defendant Mokrund Deb denies that his mother was a in order to 
slave, and, affirming that she was a lawful wife, retorts that plain- ]^n ab^nce of 
tiff^s mother was only a slave. He refers to the evidence of his such proof, the 
half brothers and other relations in the case under Act XIX., to younger wm 
three hookumnamas of the late raja, recognizing him as the heir ; rejected and 
and states that that the raja made over to him his seals, and de- JJ® prinSpV^ 
clared him his successor on the morning of his death ; that con- audder ameen 
sequently he performed the funeral obsequies and sat on the ^^^^Jl^^^^ 
gucldee until dispossessed by the superintendent of Darjeeling. 
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The principal sudder aroeen in a lengthy decision declares tlie 
right of the plaintiff proved with exception to some trivial items^ 
and passes a decree accordingly. The defendant appeals, and the 
Court finds that the first issue proposed raises an objection to the 
supplement put in by the plaintiff after the completion of the 
pleadings. On the Court, however, notifying that there is no ob- 
jection to the receipt of a supplement at that stage, Mr. Waller, 
for appellant, intimates that he does not wish to argue upon it for 
a nonsuit. The Court propose first to hear argument on the second 
and seven issues, which point to a defect of parties, first , in conse- 
quence of the admission to make Ranee Julpessuree a defendant, 
and the last questioning the power of the plaintiffs to sue. 

Baboo Kishen Kishore Ghose for appellant. — The plaint dis- 
closes that the deceased appointed Julpessuree guardian, and 
Doorga Deb Coour surburakar. Julpessuree was the party con- 
tending with my client in the case under Act XIX. of 1841. She 
is declared in the plaint to be in collusion with Mokrund Deb. 
She was properly the person to sue for the minor. If she col- 
luded with the opposite party, she ought to have been made a 
defendant. In her absence the case cannot be decided. In the 
case reported in volume VII. Sudder Dewanny Adawlut Reports, 
page 119, it was held that as the plaint disclosed that a person 
had been appointed executor, that person should have been made 
a party. This objection was taken in the rejoinder, as also that 
to the power of the plaintiffs to sue. 

The suit is not merely to establish the minor's right, but to 
obtain possession and mesne profits. 

The plaintiffs had the power, under Regulation I. of 1 800, to 
apply to have a guardian appointed ; they have not the power to 
sue without such appointment for possession and mesne profits. 
One of the plaintiffs is no relation. Which of them is to be 
entrusted with the mesne profits ? 

Baboo Ramapersaud Roy in answer. — In the Act XIX. case, 
Julpessuree appeared and answered in favor of Rajendro. It was 
decided in favor of Mokrund Deb, after which Julpessuree filed 
a petition approving of the decision. This was a repudiation of 
Rajendro's right. Doorga Deb, the appointed surburakar, had died. 
The reasons for the plaintiffs suing are set forth distinctly in para- 
graph 7 of the plaint. The mother of the minor by Hindoo law, 
is the legal guardian. Julpessuree has no inherent right of her 
own. It was unnecessary to make her a defendant ; it would 
have been incurring unnecessary expense to make her so. More- 
over, it would have disabled her from being a witness. There 
is no reason why the case should not be tried in her absence. The 
case is not vitiated if the plaintiffs have sued for more than they 
were entitled to do, viz,, for possession and mesne profits. The 
Court is to look at the case as a suit for establishment of the 
minor's right, and as such the case as laid is complete. 
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Mr. J, G. Waller in reply. — The mother is by Hindoo law a 
legal guardian when no other is appointed ; but the plaint avers 
that Julpessuree was nominated a guardian^ and the suit requests 
that the guardianship should be set aside. She has not repudi- 
ated the guardianship. Supposing I succeeded to get the deci- 
sion of the lower court reversed, Jidpessuree might bring a fresh 
suit as guardian. The controversy, therefore, cannot, by this 
action, be made conclusive. 

This objection to the absence of Julpessuree was not taken in 
the defence, but it was so in the rejoinder. Moreover, I contend 
that in matters of legal form an objection may be taken for the 
first time in appeal. 

The prayer is to gain possession by a mother and a would-be 
dewan, — such a prayer cannot be admitted. 

In answer to the Court, Mr, Waller admits that Banee Julpes- 
suree was cited as a witness by his client. 

Me. a. J. M. Mills. — It is distinctly stated in the plaint 
that Ranee Julpessuree, the guardian, colluded with defendant, 
and is trying to injure tjie minor, and that Doorga Deb Coour, 
the manager, is dead. The defendant admits in his answer that 
B.anee Julpessuree presented petitions to the judge and collector, 
repudiating the guardianship and acknowledging his right. 
Under these circumstances I am of opinion that the suit brought 
by the plaintiff, as mother, and by Hurro Deb Coour, uncle and 
old dewan of the minor, to establish the right of the minor is in 
no way bad in form. As the property sued for was not in posses- 
sion of the minor and was not held in joint co-parcenary, a guar- 
dian could not be appointed under Regulation I. of 1800 ; and it 
has been laid down in the case of Sheebkishen Kur, petitioner, 
decided by a full bench in the Miscellaneous Department, that 
where a guardian cannot be appointed under Regulation I. of 
1800, any friend of the minor may sue on his behalf to establish 
his right. 

Nor was it in my opinion necessary to make Ranee Julpessuree 
a defendant, as the defendant admitted her repudiation of the 
guardianship ; and it is not alleged by either party that she has 
any interest in the property claimed. It is not reasonable there- 
fore to suppose that there can be any further litigation on the sub- 
ject of the guardianship between her on the part of the minor and 
the defendant. Por these reasons, I would overrule the objection. 
Mr. R. H. Mytton. — I agree with Mr. Mills that the objec- 
tion to the suit on the ground of want of parties should be over- 
ruled, but for somewhat different reasons. Ranee Julpessuree, 
in my opinion, ought properly to have been made a defendant in 
order to secure the finality of the decision, but she has no sub- 
stantial interest in the subject of litigation, and her presence is 
not necessary to an adjudication between the parties now before 
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US. The only effect which the omission can hare is the possibi- 
lity (and that questionable) that on failure of the present plain- 
tiffs^ she may bring a fresh action. The defepdant, however^ did 
not raise the objection in his answer, as he would have done 
if he wished to advance it. The placing it in the rejoinder for 
the first time is useless, as no new matter can he admitted in that 
pleading. Moreover he took advantage of the omission and cited 
Ranee Julpessuree as a witness. He must, therefore, in my opi- 
nion, be considered to have waived the objection, and, as I have 
on various other occasions recorded my opinion, I think that a 
suit should not on a mere matter of form, thus tacitly passed over 
in the lower court, be thrown out in appeal. 

I agree with Mr. Mills, that the mother, or, indeed, any other 
well-wisher, may sue to establish the right of the minor. 

I reserve my opinion whether on their suit a decree for posses- 
sion and wasilat can be passed. 

Regulation I. of 1800 is only applicable to minors whose pro- 
perty is held in joint co-parcenary, and therefore the courts could 
not have proceeded under that law even if they had been applied 
to, to appoint a guardian. 

Mr. J. Dunbar. — ^It is set forth in the plaint that Ranee Jul- 
pessuree was constituted guardian of the minor by the deceased 
proprietor, and that in that capacity she appeared in court in the 
case under Act XIX, of 1841. One of the plaintiffs is the mother, 
and the other styles himself uncle, dewan, and well-wisher of the 
minor. They sue to get possession of the property on behalf of 
the minor. The suit is brought against Mokrund Deb, to whom 
the judge had awarded possession under Act XIX. of 1841. The 
proper party to sue him would naturally, under the circum- 
stances, be Ranee Julpessuree, but the plaintiffs allege that they 
have taken up the minor^s cause because Julpessuree has by 
petition to the Court repudiated her trust. I do not think that 
this allegation can be taken as true, or any determination 
regarding the alleged repudiation be come to, in the absence 
of Julpessuree. As the guardian constituted by the deceased 
proprietor, she is clearly a party interested in the suit and 
ought to have been brought into court. Unless she is made 
a party, the court can have no assurance that the present 
suit will put an end to litigation in connexion with the property 
in dispute. Under these circumstances, I think the objection 
taken by the pleader for the appellant is good. 

A majority of the Court, Messrs. Mills and Mytton, being of 
opinion that the case can go on, they proceed to bear argument on 
the main issue in the case, viz., which of the contending parties is 
the legitimate heir of the late Surboo Deb. 

Baboo Kishen Kishore Ghose. — Both parties admit that a son 
by a woman not married to the deceased cannot inherit. My 
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client avers that lie is the son of a wife of deceased, not of a slave 
or concubine. The plaintifiF founded his claim not only on his 
birth, but on a declaration by the deceased of his being the legal 
heir before the porohit and many other people. He says that it 
is the custom of the family for the person so declared to be heir 
to succeed to the raj. 

Many of the plaintiff's witnesses ignore this declaration of the 
deceased in his favor. The principal sudder ameen has not 
noticed the point at all. The marriage of the mother of plaintiff 
is not satisfactorily proved. Many of the wives of deceased are 
still alive ; Julpessuree the principal one in particular. They and 
other relations of the family are the best witnesses. The princi- 
pal sudder ameen for some reason was averse to taking their 
depositions. The reports of attendance of witnesses and my client's 
petitions are not put up with the record. Moreover he has 
refused to give him copies. The principal sudder ameen's fysala 
shows that application was made for a warrant to procure the 
attendance of Hurro Deb Coour and other important witnesses, 
relations of the family, and was refused ; and that others were 
sent away without their examination being taken, recording that 
after relations had been produced it would be decided whether 
their evidence was necessary. Now, when my client applied for 
compulsory process against the relations, it was refused. 

Five of the ranees were cited as witnesses. The principal sud- 
der ameen ordered them to be brought to Rungpore ; but he had 
no power to pass such an order. He might have sent a female 
or commissioned the moonsiff to take their evidence. 

The principal sudder ameen states that Shylender and Gobindo, 
brothers of my client, were under his authority and living in his 
basha, and nevertheless were not produced by him. This is extra 
judicial. How did the principal sudder ameen discover this? 

The principal sudder ameen says, that he could find no trust- 
urorthy woman to commission to take the evidence of the ranees ; 
my client named several. The petition was rejected, but is not 
filed in the record ; a copy of it has been refused as well as a copy 
of the application. 

The plaintiff claims as the son by gandharva marriage. My 
client is a son by a Bramah marriage. Both parties admit 
that a son by a wife under the Bramah form would be prefer- 
red to one by a wife under the other form. 

The principal sudder ameen asserts that there are discrepancies 
in the evidence of my client's witnesses, but I deny it. 

The plaintiff put in two letters from the late raja to Brij Go- 
bind, one of his officers, to prove that my client was not consider- 
ed legitimate. 

These letters were not even alluded to in the Act XIX. case ; 
nor in the coUectorate proceedings; nor in the pleadings in 
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this suit. The letter of the superintendent of Darjeeling is 
of no legal force. Moreover he calls Rajendro^ son of Ranee 
Rutnessuree, which is a mistake. The female plaintiff called 
herself a "bibahito" wife. I denied it in the answer; she 
insisted on it in the reply ; and at last filed a supplement 
admitting that she was a "gandharva bibahito'^ wife. Plain- 
tiff admits Rutnessuree is a bibahito wife, and that she has 
a son ; and the son of a bibahito precedes the son- of a gandharva 
bibahito ; so that Rajendro by this statement cannot succeed. 

At this stage Baboo Ramapersaud offers to show attested copies 
of the papers alluded to by Baboo Kishen Kishore Ohose as hav- 
ing been refused to him. From the copy of the principal sudder 
ameen^s roobukaree of 27th June 1851, it appears that the prin- 
cipal sudder ameen took the evidence of thirty-two witnesses on 
the part of the appellant and sent away some insignificant per- 
sons, recommending the appellant to produce the relations of the 
family cited by him. He repeated this call upon him in several 
proceedings ; but at last on the 6th August, when appellant ap- 
plied to take out compulsory process, the application was refused, 
on the plea that it was only a rme to delay the decision of the 
case. 

Baboo Kishen Kishore Ghose proceeds. — Of the witnesses sent 
away, one is a Brahmin, one the treasurer, others were officers 
on the rajahs establishment. 

Mr. J. G. WaUeTy on the same side.-^Reads from Mac- 
naghten's Hindoo Law, to show that a gandharva marriage is 
one without any ceremony, but only by cohabitation if corrobo- 
rated by any word or deed on the part of the man. The female 
plaintiff in the supplement states that she is a wife under this 
form of marriage. This is of itself suggestive of suspicion, espe- 
cially when considered with the pleadings in which no mention 
of the peculiar mode of the marriage was mentioned. In a case 
such as this, in which it is admitted that the deceased had a plu- 
rality of wives and concubines, and the person in possession is 
admitted to have been a son of the deceased, and the claimant 
comes in with a claim as a son under a marriage without form, 
it becomes necessary to scrutinize with great jealousy the evi- 
dence adduced to support the claim and to contrast it with the 
claim as set forth in the plaint. I request that the Court will 
peruse the evidence of Sreemunt Coour, a relation of the family, 
cited by both parties. 

It is read. — The witness deposes that the mother of Mokrund, 
Jamoona was the daughter of a Rajhungs Borhes Bruhma, and 
was regularly married to the deceased raja, and describes with 
great minuteness the particulars of the marriage, which occurred 
thirty or thirty-four years ago. He further states that when the raja 
was dying he told Mokrund Deb that his end was near, that he 
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was lus eldest son, and likely to succeed him as raja. Further, 
that the son of a hibahito wife is preferred to the son of a gan- 
dharva wife ; that the female plaintiff is a concubine. Matun^ 
Deb brought her to his zenana, but on a quarrel with the raja, 
he gave her to the raja. She was the daughter of Jooran Dass. 
Further, he was present when hookumnamas were written to 
Mokrund Deb. 

This witness states his age to be 50 or 55 ; but the principal 
sudder ameen records his opinion that he is not above 40. 

Go(3ToopeT9aud Lushker witness, aged 70, gives evidence of a 
similar nature. He states that Kisto Churn Burooa and Kola 
Bam Burooa, Omunt Ram Coour and Sreecant Burooa were 
present at the marriage of Jumoona with the raja. 

Dudhy Ram Burooa witness, aged 65, states, that Mokrund 
Deb is the son of my niece, who was the rajahs bibahito wife ; 
witness describDS the wedding ;* that the mother of plaintiff is a 
KoTiya Patree. In another place he states that she was a concubine, 
and had a daughter five months after Matung Deb gave her to 
the raja. 

Hurree Persaud, son-in-law of the deceased raja, states, Jumoo- 
na was a bibahito wife of the deceased raja. I have heard this 
from my father and from the raja Surboo Deb. I married a 
daughter of the raja. There were three bibahito ranees, Jul- 
pessuree, Jamoona,and Bhoobunissuree ; Beershady (i. c.,the female 
plaintiff) is a slave. The raja used to be fondest of Mokrund 
Deb of all his sons. He gave him three hookumnamas during his 
illness to transact his affairs. On the day of his death he called 
together his relations and officers and gave his seals to Mokrund, 
and told him to take care of the ranees and his brothers. He 
also said that he was to sit on the guddee on his death. I was 
present at the marriage of Bhoobunissuree. 

Ramnath Isswr, witness, also a son-in-law of the deceased raja, 
deposes to the same effect. 

Narain Dutt Surma, witness. — ^I was present at the marriage of 
Jamoona. Bhyrobnath poroAi/ read the ceremony. Bhobis Burooa 
gave away the girl. He is dead. He was a Rajbuns. 

On the day of his death the raja sent for his seals by Soorja 
Khansama, and gave them to Mokrund Deb, and declared that 
he was to be raja; after his death he ascended the guddee. 

Ranee Bhoobunissuree is the daughter of Gunga Persaud Sircar, 
and was married about ten or eleven years ago. 

Baboo Kishen Kishore Ghose here calls the attention of the 
Court to a return made by Birj Govind, an officer of the raja in 
1248, seven years before his death, to an order from the magistrate 
of Rungpore, directing him to recal his son Doorga Deb from 

* N. 6. Defendant in his answer states that Konya Patrees are those married by 
gandharva marriage. 
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Bhootan. It is to the following effect — ^^ My master has seven sons 
besides Mokrund, all the others are the sons of slaves. There 
is no knowing where they go. Doorga Deb is on his master's 
business at Bhootan. My master has no power to bring him back.^^ 

Baboo Kishen Kishore Ohose proceeds. — ^When application for a 
copy of the Return was made, the magistrate's record-keeper 
reported that suspicion attached to the original, upon which the 
magistrate refused to grant a copy. Application was made to the 
acting judge, who examined it and recorded that he saw no reason 
to suspect it ; on the contrary the delay of seventeen days after 
application for copy in reporting on the paper by the mohafiz is 
matter for remark. 

The Court here peruses the hookumnamas addressed by the raja 
to Mokrund Deb. One is verified by the writer. The writer 
of another was brought forward, but the principal sudder ameen 
did not take his deposition. The first, dated 15th Bysakh 1249, 
directs Mokrund Deb to pay the debts to mahajuns, and to save 
the property during his illness ; that in the event of his death the 
raj would be his. The second, dated 24th Assar 1252, expresses 
approbation of his exertions in paying the debts of mahajuns, and 
repeats the encouragement to expect to succeed to the raj. The 
third, dated 27th Aghun 1253, on the occasion of another illness, 
authorizes Mokrund Deb to transact the business of the raj, and, 
as the preceding, repeats the encouragement. 

The pleader proceeds. — ^I have read the above evidence in order 
to show that the principal sudder ameen is wrong in sweepingly 
asserting that the evidence adduced by my client is discrepant : 
I now will show how untrustworthy the evidence for the plaintiffs 
is. The marriage of Rajendro's mother is asserted in the sup- 
plement to be a gandharva marriage. The witnesses depose to all 
the ceremonies of a regular marriage having been gone through. 
The report of the superintendent of Darjeeling filed by the plain- 
tiffs, goes to show that the mother of Rajendro was not a married 
wife. The passage alluded to is as follows : 

" Of the ranees, one only, I believe, would be considered his 
duly married wife by the Hindoo law. She has no son. The other, 
however, not strictly a pat ranee, was elevated far above any 
other mother of his children. She used to eat with him, and was, 
it is said, considered a wife, while the others were mere concu- 
bines.'* 

The witnesses for the plaintiffs, whose evidence is requested to 
be heard, are the following. 

Sreecant Burooa, — ^I witnessed the gandharva marriage of 
Bissessuree, mother of Rajendro. It was 22 or 23 years ago ; it 
was according to the usual ceremonies, according to stree achar. 
She was the daughter of Jooran Burooa ; and he gave her away. 
Onont Deb Coour, Hurro Deb Coour and others (named) were 
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present. Jumoona is the daughter of Bysakoo gwala. He gave 
her to the raja. The family did not eat from hef hands. She 
was a slave. It appears that Banee Julpessuree was the daughter 
of this witnesses aunt. 

Rughoonath Dass, witness, deposes to the same effect, and des- 
cribes certain ceremonies which took place at the marriage of 
Bissessuree similar to those at a regular marriage, and names a 
number of people who were present. 

Radhanath Karjee, witness, a connexion of the family, deposes, 
that he also was present at the marriage of Bissessuree and he 
describes the ceremony. The girl was 32 or 23, not 15 or 16, 
years old. 

The Court here read the proceedings of the judge under Act 
XIX. of 1841, and Mokrund Deb's deposition in that case. He 
deposes that his mother Jamoona was a bibahito wife ; that a son 
of a concubine could not succeed, but the eldest son of a bibahito 
or konya patree. A konya patree is one brought by the raja 
from her father's house; but no ceremonial is read by porohit, 
and the father does not give her away. Rajendro is a younger 
son, and when his mother came she was six months with child. 
The raja kept her as a slave, and she was delivered of a girl. She 
afterwards produced other children by the raja. He intended 
to have made her konya patree, but being with child he made a 
slave of her. 

The son of a bibahito is preferred to that of konya patree. 

The other sons of the deceased have petitioned the collector to the 
effect that, if I am not recognized, they should share all alike. 

On three occasions the late raja being ill, entrusted me with 
the affairs of the raj. 

Baboo Ramapersaud Roy on the part of the respondent. — It is 
admitted that the son of a slave cannot succeed. The raja died 
on the 14th January 1848, or 2nd Magh 1254. The superintendent 
of Darjeeling came to the spot and recognized my client, and his 
name was registered in the collector's books. Mokrund Deb 
applied to the judge and succeeded in getting possession of the 
whole property. It is not a case in which the defendant has been 
long in possession. My client was first recognized as the heir, 
and lost no time in suing to reverse the judge's decision. Hanee 
Bissessuree was put into confinement by Mokrund Deb, and was 
released by the magistrate, and his people fined, on the 21st July 
1851. This shows that he was in power, and is to be noted as an 
answer to his attempt to make out inability to produce his wit- 
nesses. 

In the Act XIX. case, my client pleaded that she was a gan- 
dharva bibahito wife ; and numerous witnesses proved it. The 
omission of the term gandharva in the plaint was therefore clear- 
ly an oversight. 
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As regards thfe evidence. The defendant on the 
filed a list of one hundred and ten witnesses, including five 
ranees and ten porohits and Brahmins, and two sons of the de- 
ceased. Of these although in possession of the raj, he did not 
bring one porohit, no ranee, and no son of deceased. It is not, 
as stated by the opposite party, the fault of the principal sudder 
ameen that the other evidence was not produced. The principal 
sudder ameen has alluded to miscellaneous proceedings on the 
subject. They, according to custom, have not been sent with the 
record; but I have authenticated copies of them. 

On the 16th April subpoenas were issued. On the 27th June 
he ordered the defendant to produce the remaining and more im- 
portant witnesses who had not appeared. On the 11th July he 
held another proceeding, in which it is recorded that the vakeel of 
defendant engaged to produce those in the same district, and take 
out processes against those in other districts. On 12th July a me- 
nial was produced. The principal sudder ameen decUned to 
examine him, and reiterated his former direction. On the 14th 
July another proceeding was held recording that the nazir had 
been ordered to find three respectable females to act as commis- 
sioners ; he replied that he could not. The pleader was asked 
why he did not produce the required witnesses ; he replied that 
he would do so within the period for return of the subpoena. On 
the 16th July, twelve days beyond that period were allowed. On the 
the 22nd July he dismissed some unimportant witnesses ; as he did 
on the 27th June. On the 6th August he proposes to the defendant 
to bring the ranees to their residence at Rungpore, in order that 
their examination should be taken, as plaintiff said that for fear 
of her life she could not go to the rajbaree to see that the real 
parties were examined in case of the deputation of an ofiicer for 
the purpose ; that the judge had been verbally consulted about 
employing the moonsifl' to take the examination, and had express- 
ed that it would interfere with his other duties. 

Julpessuree had appeared in the Act XIX. case, and sup- 
ported Rajendro's claim. If she and the other ranees had 
appeared and deposed the contrary way, the Court could have 
placed no reliance on such evidence. Julpessuree had already 
declared by petition that she was content with the decision 
under Act XIX. 

Mokrund had full power to produce the ranees and other wit- 
nesses if he chose. His object was only to procrastinate. On the 
19th August the principal sudder ameen recorded that two of the 
required witnesses, sons of the deceased, had been for some time 
at defendant's residence at Rungpore, in attendance at the magis- 
trate's court. If defendant could not produce them, why did he 
not within so long a period take out a warrant to compel their 
attendance ? 
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la a Hindoo family no ceremony is complete without a porohit ; 
why has no porohit been produced by defendant to prove the 
marriage of his mother ? He has not even produced any dewan 
or principal officer of the raj. 

Mokrund Deb in his deposition in the Act XIX. case stated 
that Bissessuree was intended for a konya patree. 

In petitions to the magistrate and collector, Mokrund Deb 
states, that he gave orders to his younger brother to bum the 
corpse of the late raja, moreover in the petition to the judge he 
calls Bajendro the joobraj. If Bissessuree is a slave, why should 
he have done this respecting Rajendro, an elder son, Doorga Deb 
being present ? It amounts to an admission that Bissessuree is 
not a slave. Of the Brahmin witnesses who have been examined 
to prove the marriage of defendant's mother, none are employes 
of the family. Some state that Sreecant Burooa, Kola Ram^ 
and Kisto Chorn were present at her marriage. They however 
deny it. Of his other witnesses Denonath, as Brahmin, also 
denies it. Jynarain states his age to be 47. He could only have 
been at the stated time of the marriage twelve years old ; never- 
theless he gives a minute detail of the circumstances. Another, 
Narain Dutt Surma, states that Bhoobunissuree's marriage took 
place ten or eleven years ago, but it will be perceived that in the 
answer defendant states that Bhoobunissuree was married before 
Jumoona, and that Jamoona was married thirty-two or thirty- 
four years ago. The statements are inconsistent^ Another wit- 
ness, Dudhee Bam, has admitted that Bissessuree is a konya patree, 
t. e. a gandharva wife. 

Sreemunt Burooa not being more than 40, according to the 
estimate of the principal sudder ameen, could have been only three 
or four at the time of Jamoona's marriage. Matung has denied 
in his evidence in the Act XIX. case, giving Bissessuree to the late 
laja. 

The evidence of the remaining relations^ witnesses on the part 
of defendant, is full of inconsistencies. 

An old servant of the family, Kurm Alee, cited to prove the al- 
leged hookumnamas, deposes that the deceased never gave any 
written authority to the defendioit to transact the affairs of the 
raj. 

As regards the two brothers of defendant cited by him as mate- 
rial witnesses. They came forward to the collector and gave evi- 
dence in the Act XIX. case before the judge in favor of defen- 
dant. The character of their evidence if given might be pre- 
sumed. They were for a long time at Rungpore. 

As to the documentary evidence — 

Firsty — With respect to the alleged kyfeut of Birj Gobind Bis- 
was. Looking at the perwannah to which it was an answer, it is 
clearly a paper which had been mutilated. But supposing that 
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it was genuine^ that no interpolation had taken place^ it militates 
against the statement of the defendant. On the 29th April a 
copy being applied for, the magistrate ordered that the papers 
should be brought forward. After inspecting them, he, on the 
11th May, ordered the record-keeper to report whether there was 
any objection to them. The record-keeper on the 17th May reports 
that oil had been applied here and there, and the color of the 
paper altered, and therefore suspicion attached to it. On this the 
magistrate refused to grant a copy. Moreover, Birj Gobind, 
although alive at the period of the Act XIX. proceedings, was not 
brought forward to verify it. 

The hookumnamas are ignored by the witness Kurm Alee who 
was brought to prove them. 

They bear no signature. Genuine documents of the kind always 
bear signatures. Oue of these papers was verified by Hurdeb 
Coour only in the Act XIX. proceedings. The writer of another. 
Ram Tunoo, was not produced. That of the third, Issur Chun- 
der, was one of those who was not examined by the principal 
sttdder ameen. He is at this moment present in Court conduct- 
ing the case for defendant. 

If the raja intended a regular transfer of the raj and appoint- 
ment of a successor he would have done it with more formality. 

Another document called a pottah is brought forward to prove 
the marriage of Jamoona. It confers the title of Burooa to the 
alleged father for having given his daughter in marriage, and 
gives him some land to support him. 

This paper has not the usual term of affection in use by Hin- 
doos to a father-in-law. 

It is dated in 1222, but never was produced in any court till 
after the death of the raja. It was filed in a summary suit for 
rent which was struck off on default. 

The above is the proof on which the defendant's, (appellant's) case 
rests. On the other hand the plaintiff produced 20 witness- 
es ; of whom 10 are connexions of the family, — 4 brahmins, 2 
purohits, 1 servant, 1 gwala (cowman), the darogah of the 
thanna, and the Government pleader in the moonsiff's court. 

I rely chiefly on the evidence of the 10 connexions of the 
family and the porohits. 

Of the former class, Rammissur Burrooa is the first. His age 
is 80, and he states himself to be the brother-in-law of Surboo 
Deb's father. He was said by Sreemunt to have been present 
at Jamoona's wedding, but denies it and says she was a slave. 
He declares that he witnessed the wedding of Bissessuree; 
that Jamoona was the daughter of Bysagoo Gwala. Rughoo- 
nath Naik is the next witness. He is the great uncle of Ranee 
Julpessuree ; his evidence is to the same effect. He states that 
Jamoona was a slave of the deceased raja's daughter. Also that 
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deceased on his deathbed appointed Rajendro to succeed him, — 
Jalpessuree to be his guardian, and Hurro Deb to be surburakar. 

Jye Deb Burooa, a cousin in the second degree to the late raja. 

Gooda Hakim, the husband of a niece of the deceased. 

Radhanath Karjee, the husband of a cousin of deceased. 

Omioode, another connexion by marriage. 

Soodeb Coour, a cousin of deceased. 

Sreecant Burooa, whose mother's sister's daughter Surboo Deb 
married. 

Onunt Hakim, and Nund Burooa. 

All the above speak to the marriage of Bissessuree, and to Ja- 
moona being a slave. 

As to the remarks of the pleader with regard to the ceremonies 
which are said to have been performed at Bissessuree's marriage, 
being at variance with those stated in Macnaghten to be usual at 
a gandharva marriage, ceremonies are performed at all marriages 
which are prescribed in the shasters of the porohits. 

Oomanath, aged 37, speaks to the marriage of Bissessuree about 
twenty-two years ago. No religious (Beduk) ceremonies took 
place. Jamoona was a slave. 

Easheenath, aged 40, was present at Bissessuree's marriage. 
Jamoona was a gwalin, daughter of Bysagoo gvi^ala. 

Bydenath, who is said by defendant to have given the teeka to 
Mokrund on his ascending the guddee, examined in the Act 
XIX. case, states that Julpessuree and Bhoobunissuree were the 
only bibahito wives of deceased. Bissessuree was a gandharva 
bibahito wife, Jumoona and Surbissuree were slaves. After the 
death of the late raja, Mokrund Deb ascended the guddee, when 
Onunt Deb took Rajendro and put him on the guddee. Witness 
put teeka on Rajendro, and subsequently on Motto Deb, alias 
Doorga Deb, and Mokrund Deb. 

Matung Deb, the person stated by some of defendant's witness- 
es to have given Bissessuree as a slave girl to the raja in the Act 
XIX. case, deposed, Bissessuree is my second cousin. Her father's 
name was Jooran Burooa. He was my ryot, and brought her 
from my talook. 

Kishen Mohun, aged 41, the husband of a daughter of the raja, 
whose slave Jamoona was, deposed, that she was a gwalin and slave 
to his wife. He cannot say how she was brought to the rajbaree. 

The above evidence, Baboo Ramapersaud contends, satisfacto- 
rily establishes the title of Rajendro. Moreover the conversation 
of Mokrund Deb, in his interviews with the superintendent of 
DaijeeUng, is not consistent with a sincere belief on his part, 
that he was the lawful heir. 

Baboo Kislien Kishore Ghose in reply. — The pleader for respon- 
dent has endeavoured to cast discredit on my client's witnesses, 
but it must be remembered that he is only defendant. It is for 
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the plaintiffs to prove their case, — to prove, in fact, that Bissessu- 
ree was married. The first witness to this point, Ramissur, states, 
that no mantras were repeated. Rughoonath Naik on the con- 
trary says that Bydenath porohit repeated mantras. Gooda 
Hakim, that no mantras were repeated. The marriage is said 
to have taken place twenty-four years ago ; yet the witnesses 
pretend to be able to recollect all the people who were present. 
It is particularly remarkable that Omanath porohit, aged 37, 
should be able to state with minuteness all that happened on 
the occasion. 

In the plaint it is stated that there are four ranees ; but many of 
plaintiffs^ witnesses say there are eight ; some, that there are seven, 
some, that there are only four. 

In the plaint it is stated that the raja nominated plaintiff his 
successor, and in reply that this is the custom of the family. Most 
of the plaintiff^s witnesses say nothing on the point of nomination. 
The principal sudder ameen has not noticed the point at all; 
although a most essential one. 

Pleader reads the reply in support of his statement. 

My client is acknowledged to be a son and a favorite son of the 
late raja. He is in possession, and should not be dipossessed 
without clear and conclusive proof of his illegitimacy. The su- 
perintendent of Darjeeling has no jurisdiction in the plains, and 
his report is of no legal force. It is proved that Mokrund Deb 
ascended the guddee, and visited the superintendent with the 
paraphernalia of rajgee. The superintendent deprived him of 
them and put him in duress. The report of the superintendent 
discloses that the defendant asserted that the object of the oflScers 
of the late raja in putting forward a minor as the rightful heir 
was only to get affairs into their own hands. At the time that 
the superintendent states that Mokrund withdrew his claim, 
viz,, 30th January, Mokrund was under duress ; as soon as he was 
released he advanced his claim, which does not look like a 
relinquishment. Supposing he did .relinquish, it does not follow 
that the plaintiff is to succeed. 

Much stress has been laid on the production of ten of the fami- 
ly by the plaintiffs although out of power. One of them, Jye 
Deb, relied on as one of the most respectable, admits that his 
allowance is 2 annas a day. If it were true that the late raja no- 
minated Rajendro his successor, why did he not make over to him 
the seals. 

The Court will not be justified in giving a decree unless satis- 
fied beyond a doubt that Bissessuree was really married to the 
deceased raja. 

Judgment. 

Ma. J. Dunbar. — The subject of the controversy now before 
the Court is the right to succeed to the title and estate of Surboo 
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Deb Baekut^ deceased^ raja of Julpaigooree. The defendant, 
Mokrund Deb, is in possession, in virtue of an order passed by 
the judge of Bungpore in a case under Act XIX. of 1841 . The plain- 
tiffs sedL to remove him, and to have Rajendro Deb, a minor, de- 
clared the rightful successor* They admit that Mokrund Deb 
is the son of the deceased raja, and older than Rajendro, but they 
assert that in accordance with the family usage, the succession 
devolves upon the latter, he being a son born to the raja in wed- 
lock by the female plaintiff Bissessuree, while the defendant is 
only the son of a slave, by name Jamoona, a gwalin. The defen- 
dant on the other hand, affirms that he is a lawfully-begotten son 
and Rajendro illegitimate. 

The main object of either party has, of course, been to prove 
legitimacy. With this view, evidence has been adduced to establisli 
the nature of the connexion between the deceased raja and the 
mothers of the respective claimants. Evidence has also been given 
on both sides in regard to the wishes and intentions of the deceas- 
ed raja on the point of succession. 

In support of the plaintiff's claim twenty witnesses were cited. Of 
these ten are relations of the family, four Brahmins, two priests, one 
of them cited by both parties, one servant and one gwala. These 
witnesses depose to the marriage by the gandharva form of the 
minor's mother to the raja, to his always treating her as a wife, 
and eating food from her hands. They also declare that Jumoona, 
the mother of Mokrund Deb, was a slave, attached to the service 
of the raja's daughter. Several of them state that just before his 
death the raja declared Bajendro his successor, appointing the 
Banee Julpessuree to be his guardian. Further, a report written 
by Dr. Campbell, the superintendent of Darjeehug, a few 
days after the death of the raja, is relied on as showing Rajendro 
to be the true heir, and copies of petitions to the authorities 
are filed in which the defendant himself virtually admitted 
Bajendro's legitimacy, by styling him jobraj, or heir apparent to 
himself. 

On the side of the defendant, five Brahmins, two sons-in-laws, nine 
relations and nineteen servants, were brought forward. The evidence 
g^ven is, generally, to the effect that Jamoona was regularly mar- 
ried to the raja, and that Bissessuree, the mother of the minor, 
was not his wife but a slave. It is also deposed to, on behalf of 
the defendant, that just before his death, the raja recognized 
him as his successor, gave him the seals and enjoined him to look 
after the family. The defendant's claim is further backed by the 
return of Brij Gobind Biswas, an officer of the late raja, to a 
requisition of the magistrate, in which Mokrund is stated to be 
the only legitimate son, by three hookumnamas of the late raja 
in which Mokrund is recognized as his heir, and by a pottah 
intended to prove the marriage of Jamoona. 
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After a careful consideration of the evidence on behalf of the 
plaintiffs^ notwithstanding the objections and inconsistencies 
pointed out bj the pleader for the appellant^ and the evidence 
against such a conclusion put forward by the defendant^ I am 
disposed to think that the marriage of Bissessuree to the raja by 
the gandharva form is sufficiently established. I do not think^ 
however, but the averment of the plaintiffs in regard to the ille- 
gitimacy of Mokrund Deb has been made good. On the con- 
trary, when I consider the great length of time (upwards of an 
entire generation) which has elapsed since Jumoona was brought 
to the raj bailee, I think the evidence of her marriage is, upon the 
whole, as good as could be expected. The marriage of the female 
plaintiff, as having taken place so much more recently, was of 
course more easily susceptible of proof. If it be said that fairly 
weighed together the evidence in Bissessuree's case is strongs 
than that for Jamoona, the defendant may fairly, I think, ask 
allowance for the lapse of time ; for when we come to matters 
nearer the present day, the evidence on his side is certainly the 
stronger. Putting aside the depositions of the witnesses as to 
what was said by the raja just before his death, to which I attach 
little or no credit either way, it is not denied that Mokrund Deb 
was the rajahs favorite son. Being such, it is surely not reason- 
able to suppose that he would not during his lifetime have taken 
some steps to settle the succession in the right line if he knew 
that Mokrund, to whom, in the eyes of all men, he habitually 
showed the most favor, was barred by illegitimacy. He must have 
been well aware that such favoritism might excite hopes in the 
breast of Mokrund, which could be checked only by some speci- 
fic declaration of the right of Rajendro to succeed, yet no such 
declaration is pleaded for the minor, while for the defendant do- 
cuments are put forward, to which I do not see that suspicion can 
be reasonably attached. 

First, in point of time, there is the pottah conferring the title 
of Burrooa on the father of Jamoona and giving him some lands. 
It is contended that this document must be spudous. It is re- 
marked that it does not contain the usual terms of affection in use 
by Hindoos to a father-in-law, and that it is dated in 1222, but 
never was produced in any court till after the death of the raja, 
when it was filed in a summary suit for rent, which was struck off 
on default. I cannot say that I consider these reasons sufficient 
for rejecting the evidence afforded by this document. It is not 
improbable that the summary suit may have been got up for the 
mere purpose of bringing forward the pottah, but this circum- 
stance cannot affect its validity, if genuine, and it would surely 
be going too far to declare it not genuine merely because it is 
wanting in certain terms of affection used by Hindoos, to whose 
usages it is known that the Bajbungsees do not in all things con- 
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form. The omission of the usual terms of affection may even be 
regarded as, in some degree, in favor of the authenticity of the 
pottah ; for it can hardly be doubted that in drawing up a false 
pottah care would have been taken to render it as complete as 
possible. 

The nejct document is the return of Brij Gobind Biswas. This 
man would appear, from the report of the acting commissioner, 
who lately inquired into certain charges against the judge, to be 
now in the ranks of the defendant's enemies, so that it would 
have been of little use to have cited him to prove the kyfeut. It 
is alleged by the other party that it has been mutilated, but I see 
no reason whatever to think that the wording differs now in any 
degree from what it was, when it was written in 1248. The act- 
ing judge, Mr. Trotter, did not consider it open to suspicion, and 
was evidently not satisfied with the conduct of the record-keeper 
in having delayed making his return so long. The kyfeut is in 
itself no positive evidence, but is certainly of value as showing 
that ten years ago, an officer of some trust under the raja, openly 
set Mokrund Deb forth as the only legitimate son. 

The hookumnamas produced by defendant remain to be consi- 
dered. I consider them documents of much importance. It is 
true they were disavowed by the witness Kurm Alee, but this 
IB a matter to which no one, who knows how easily evidence is 
bought off in this country, will attach much weight. One of them 
has been verified by Hurdeb Coour, and it is only reasonable to 
think that another would also have been sworn to, had the prin- 
cipal sudder ameen examined Issur Chunder, when brought into 
court by the defendant for that purpose. The pleader for the 
respondents remarked that if the raja intended a regular transfer 
of the raj and appointment of a successor, he would have done it 
with more formality. No doubt he would, but the raja was not at 
the time making a complete transfer, he wsa merely providing for 
the transaction of business during his own temporary retirement 
from indisposition, and it seems natural enough that he should 
make the hookumnamas contain an acknowledgment of his (Mok- 
rund DeVs) rights as his successor, both as an encouragement 
to him, and as a sufficient authority to the mahajuns and others 
with whom he might have to do business. I cannot find any suf- 
ficient reason to suspect these documents to be forgeries ; they 
seem to me to be just su.ch as the occasion required and nothing 
more. It is admitted in Dr. CampbelFs report that some docu- 
mentary proof was in the hands of the defendant at the time he 
wrote, and it is hardly to be supposed that in the bustle and con- 
fusion consequent on the death of the raja, the defendant could 
have found time to have them prepared before that gentleman's 
amVal. They bear the raja's seal only, and this I regard as per- 
haps affording better proof of their genuineness, than if they had 
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also had his signature^ for as I have ah*eady said^ they were not 
drawn up, as embodying a complete and formal transfer of the 
raj, and it is well known that for ordinary purposes, petty chiefs 
in this country, usually attach only their seals to the written or- 
ders. 

Before closing my remarks npon the evidence, it is right that 
I should notice that afforded by the withdrawal of all opposition 
to the defendant by Ranee Julpessuree. It is not easy to believe 
that this, the elder pat-ranee of the deceased raja, would so easily 
have abandoned the sacred duty entrusted to her, had she been 
really appointed guardian to the minor by her husband on his 
deathbed, or that she would consent to see the son of a slave 
succeeding to the houses and property of the raja in preference to 
the son of a wife of the second rank. Her secession from the 
ranks of his opponents certainly appears to me an argument of 
considerable weight on behalf of the defendant. 

There are doubtless some apparently weak points in the defen«> 
dant's case. 

Several persons, named by the witnesses of the defendant as 
cognizant of facts to which they were themselves deposing, ignored 
the alleged |acts; but this is a matter to which, under all the cir- 
cumstances of the case, I cannot attach much weight. Evidence 
in this country is a marketable commodity, and if there be good 
reason to think that the amla and dependents of the late raja were 
determined, if possible, for their own sakes, to establish the right 
of the minor, it can be no matter of surprise, that witnesses should 
be found prompt to deny all knowledge of things of which they 
were alleged by others to be cognizant. That the amla had taken 
the matter up seems evident even from what passed before Dr. 
Campbell. No one contradicted Mokrund Deb when he openly 
proclaimed the fact before that gentleman. The conduct of the 
defendant on that occasion was unquestionably, more that of a per- 
son desirous of saving the property from their rapacity at any 
sacrifice to himself than of one intent only on his own selfish 
ends. Indeed, his conduct altogether, so far as it has been repre- 
sented by Dr. Campbell, strikes me in a favorable light. At the 
first interview he distinctly stated himself ready to give up his own 
superior claim in favor of Doorga Deb, if Dr. Campbell would 
only take measures to keep the amla off, and he subsequently, as 
appears from Dr. CampbelFs letter to the magistrate, intimated 
that he had withdrawn his claims and would keep quiet, submit- 
ting to the election of his younger brother and promising to 
be guided by his elder brother, Doorga Deb, till orders should be 
received from the revenue authorities. 

The case for the defendant might no doubt have been stronger 
than it now appears, had the principal sudder ameen done his 
duty in enforcing the attendance of his witnesses; but I do not 
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tlunk that the plaintiffs have made out sach a ease as to rendeif- 
it necessary to remand the case on that account. Viewing the 
two claimants as legitimate sons of the raja, the preference must^ 
of course, be given to the defendant as the elder. His succession 
moreover, it appears to me, is quite in accordance with the inten- 
tion of the deceased raja» I would reverse the decree of the prin- 
cipal sudder ameen, and have Mokrund Deb in possession^ de- 
creeing the appeal with costs. 

Mb. R. H. Mttton.— The parentage of both the parties con- 
tending to inherit from the late Surbo Deb Raekut is admitted, 
also that the defendant, Mokrund Deb, is the eldest born. The 
plaintiffs seek to set him aside as being illegitimate, and to esta- 
blish the right of Rajendro as the legitimate son of the deceased* 
It is admitted that the eldest legitimate son has by custom of the 
£unily a right to succeed, and that of the legitimate sons, one by 
a woman married to the late Raekut by the Bramah form, 
t. e., a pat-ranee, is to be preferred to one by a woman married 
by the gandharva form, or a konya patree. 

The plaintiffs assert that Mokrund Deb was born of a concu- 
bine, a Gwalin by caste, and that Rajendro is a son by a konya 
patree, and was named by the raja on the day of his death as the 
person to succeed him, and that he went so far as to nominate his 
guardian and a manager of the estate. 

Mokrund Deb being the elder of the two, it is necessary for 
the plaintiffs, in order to succeed, not only to prove that Rajendro 
is legitimate, but that Mokrund is not legitimate. 

It is evident that the raja had a vast number of wivea of both 
classes, and of concubines, and scarcely any two accounts tally as 
to the number of each, or with the exception of Julpessuree who 
has no sons, as to who amongst them were pat-ranees, who were 
konya patrees, and who were concubines. 

lie superintendent of Darjeeling states that on the expiry of 
the late rajah, the senior ranee and the amla consulted who 
should be placed on the guddee to succeed him. 

This state of things evinces the existence of doubt and uncer- 
tainty as to who were wives of the deceased and who was the 
rightful heir to him, and in my opinion nothing but the most satis- 
factory proof can justify in such a case the setting aside of the 
elder in £aror of the younger brother. It is to be considered 
whether such proof has been adduced by the plaintiffs, respond- 
ents* 

• First, — As to the legitimacy of Rajendro. 
. A gandharva marriage, according to Macnaghten, has no forms. 

Nevertheless a host of witnesses have been produced ta 
depose to a number of forms having been observed on the occa- 
sion of the marriage of the late Raekut with fiissessuree, the 
mother of Rajendro. They describe minutely all the details:^ — what 
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this man did^ and what that man did^ although the events it is 
acknowledged, took place twenty-two or twenty-three years before 
the period at which they gave their depositions. All this evidence 
is not worthy the least credit. From the evidence of some of the 
plaintiffs' witnesses it appears that Bissessnree was the daughter 
of the ryot of one of the raja's dependents, and it has been assert- 
ed with some appearance of truth that she was with child when 
she was brought to the rajbarree. Were it not that the late Bae- 
kut's character appears to have been marked by extreme profli- 
gacy with regard to women, the presumption would be that such 
a person never could have been admitted to be his wife. Al- 
though the direct proof of her being so is not satisfactory ; there are, 
I find, admissions and acts of the defendant, which are inconsis- 
tent with her being only a concubine and Rajendro illegitimate. 
He admits that Bissessnree was brought to be a konya patree, but 
rejected and kept as a slave, because she was pregnant. But the 
Raekut, it is admitted, had children by her afterwards. Now a 
person who would admit to his household and have intercourse 
with a woman of such a stamp even as a concubine would not, it 
may be presumed, feel any difficulty in raising her a small step 
higher, tnxr., to the rank of konya patree. 

The defendant in a petition to the judge recognizes Bajendro 
as the jobraj, or heir apparent to himself. This he would not have 
done had he considered him illegitimate. 

On the first point, therefore, I am not prepared to pronounce 
Bajendro^s birth wanting in the slight qualification necessary to 
legitimacy in his family. 

I now Qome to the second point. 

As I discredit the direct evidence to the marriage of Bissessnree, 
the mother of Rajendro, so, and for the same reason, do I discre- 
dit that to the marriage of Jamoona. But the story of her being 
the daughter of a gwala, a casual resident in the neighbourhood, 
and given by her father as a slave to one of the daughters of the 
late Raekut, who became enamoured of her beauty and made 
her his concubine, is not authenticated in a manner sufficiently- 
satisfactory to rebut the account of her parentage given by the 
defendant's witnesses. 

If she had been the daughter of Bysagoo Gwala, and favored by 
the Raekut in consequence of her beauty, her relations would 
have discovered it, and many, I think, would have been found 
quartered in the neighbourhood, especially as this woman, whe- 
ther wife or concubine, was the mother of the Raekufs favorite 
son. But only one has been cited, and his evidence has not been 
relied on or brought to our notice. 

In such a family, and under such circumstances as those before 
us, I look to the acknowledgment, direct or inferential, of the 
father as a most valuable criterion of who is the rightful heir* 
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Indeed^ the alleged a(^nowledgment of Bajendro is made an im- 
portant point in support of the claim by the pleadings^ but has 
been almost entirely unnoticed by the principal sudder ameen. 

It is not attempted to be shown that the late Baekut at any 
time of his life till the day of his death named or acted as if Ra- 
jendro was to be his successor. That he did so even then does 
not appear from Dr. Campbell's report to have been alleged at 
first. If he had done so^ there would have been no necessity for 
the stated consultation between the elder ranee and the amla as 
to who should succeed. It is not probable that in doing so at the 
last moment he would have made no provision for his favorite son^ 
would have set him and his elder^ though illegitimate brother^ 
Doorga Deb, fiside in favor of an old woman as guardian, and 
would not even have mentioned them^ or attempted to conciliate 
them to acquiesce in the arrangement. 'TThis, however, we are 
Galled upon to believe by the plaintiffs. 

On the other hand, I see no good reason to believe the hookum- 
namaa produced by the defendant to be forgeries. Their bearing 
no signature is not against them ; for natives of high rank, es- 
pecially those having independent authority, frequently issue pa- 
pers bearing nothing but their seal. No hookumnamas or 
perwannahs of the late Raekut bearing his signature have been 
brought to show that those filed are deficient in ordinary form. 
From the report of the superintendent of Darjeeling it appears 
that they were talked of as in existence at the early period that 
be visited the spot, viz., a day after the Raekut's death. He says 
that they were believed to be fictitious, but by whom he does not 
mention — ^most probably by the partisans of the younger son. 

It may be presumed that a forged authority to succeed would 
have been much more conclusive on the subject than these are, — 
mad the writers would have been men wholly in the interest and 
at the command of the person for whose benefit the forgery was 
committed ; whereas from the absence at the trial of some of the 
writers of these hookumnamas it may be inferred that all are 
not so. 

The papers in question indicate that the Raekut looked upon 
the defendant as the person to succeed him. The return of his 
officer Birj Gobind Biswas is also valuable, as indicating that the 
defendant was considered as the heir to the raj, and the reasons 
given by the magistrate's record-keeper for suspecting the authen- 
ticity of this paper are not to my mind satisfactory. The offici- 
ating judge, Mr. Trotter, inspected the original record and stated 
his opinion that it was authentic. The defendant was in posses- 
sion of the Raekut's seals at the time of his death, and no at-^ 
tempt has been made to prove that he obtained them by force, 
bribery, or intimidation, from any other person. In the absence 
of such proof, it is but fair, I think, to presume that he was in pos- 
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session of them with the sanction of his father. The Ctfort has 
been asked to contrast the position of the contending parties : 
the plaintiffs out of power, the defendant in possession, and to 
make allowance for the consequent diflSculty the plaintiffs have 
to contend with ; but I attach no weight to this. The defendant 
in his interview with the superintendent of Darjeeling suggested 
a powerful inducement for the officers and retainers of tlie 
late Raekut to support the plaintiffs' cause, viz., the prospect 
of plunder during a minority. His exclamation and behaviour on 
that occasion were natural to a person believing that he had a 
jrightful cause, and his deposition before the judge in the Act 
XIX. proceedings is straightforward and unvarnished, bearing 
the stamp of truth. Considering, therefore, the case made out by 
the plaintiffs to be a weak one, and that moreover there is much 
in favor of a belief that the defendant was such a son as is by the 
custom of this family legitimate, I do not think that the principal 
sudder ameen was justified in giving a decree in favor of the 
plaintiffs, and thereby setting aside the naturally better claim of 
an elder brother, especially without allowing the defendant the 
means which he was entitled to by law* to obtain the evidence of 
the witnesses, who, by that oflScer^s own holding, were the most 
important to his cause. 

A court has no business to presume, as the principal sudder 
ameen has done, that a party can himself produce his witnesses in 
court. 

I agree with Mr. Dunbar in reversing the principal sudder 
ameen's decision, and upholding the order of the judge under 
Act XIX. of 1841. The plaintiffs will bear the costs in both 
courts. 

Mr. a. J. M. Mills. — ^The plaintiffs sue on behalf of Rajen- 
dro Deb, a minor, to succeed his father, the late Raekut of Jul- 
paigooree, as sixth son, on the allegation that he was born of the 
co-plaintiff, Ranee Bissessuree, who was allied to the deceased by 
the form of marriage called gandharva, and that the defendant^ 
being the son of a slave, was not entitled to succeed. 

The defendant, Mokrund Deb, on the other hand, alleged him- 
self to be the second son in point of age, and the eldest born in 
wedlock, that is according to the Bramah or superior form of 
marriage^ and contended that the mother of the minor was a 
slave. 

It is admitted by both parties that according to the custom of 
the family the estates and title of Raekut go to the eldest son 
born to a ranee, married according to the Bramah form of marri- 
age, and that in default of sons so born, go to sons bom under the 
alliance of gandharva, which is an inferior species of marriage. 

♦ Regulation IV. of 1793, Section YL 
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Botli agree that the son of a skve-girl is not entitled to succeed. 
The essential points for decision are therefore whether the minor's 
mother was married to the deceased according to the gandharva 
form of marriage or was only his slave. 

Second, — Whether Mokmnd Deb was born in wedlock or was 
only the son of a slave ? 

It is necessary for the elucidation of the case, and for the more 
clear explanation of the conclusions which I have formed after 
an attentive review of the evidence, to give an outUne of the 
events which followed the death of the Raekut, and of the cir- 
eomstances and position of the parties. 

It appears that the raja died very suddenly on the 14th of Ja- 
nuary 1848^ and an express was immediately sent to Dr. Camp- 
bell, the superintendent of Darjeeling, (who has also concurrent 
powers as a magistrate in the Frontier Estate,) begging him to 
make arrangements to keep the peace, as it was probable there 
would be a disturbance amount the sons. 

Dr. Campbell arrived on the 15th, and in his Report to Go- 
Temment, dated the 20th of January^ he thus describes what 
occurred before his arrival, and the steps he felt himself bound to 
take to prevent a commotion. 

" On arrival here on the 15th instant, I learnt that the raja, 
when taken very ill, had sent off to fetch me with all despatch, 
and it was believed if I had seen him alive he would have inti- 
mated his wishes regarding the disposal of his estate and property, 
but his messenger was recalled, as death happened soon after he 
left the mansion. 

'' I found that on the expiry of the raja the ranee (Julpessuree) 
and the amla consulted who should be placed on the guddee to 
succeed him. While doing so Mokmnd Deb, the second son of 
the raja, ascended the musnud and had a state chatta held over 
him and some people to proclaim him raja, but before the teeka 
was applied or further progress made in the installation, the 
senior ranee (Julpessuree,) who has no son, rushed into the room 
with the sixth son of the raja, a boy of twelve years of age, and 
pladng him in Mokrund Deb's knee on the guddee proclaimed 
him successor to the raja ; and here commenced a rare scene, for 
Doorga Deb, the eldest son, aged thirty, and four others leaped 
upon the throne and all the seven sons occupied it in the same 
time, each claiming the succession or having it claimed for them. 

^^ But notwithstanding all this confusion, the senior ranee and 
the amUi managed to proceed with the requisite ceremonies to 
instal the sixth son as successor, and then the corpse of the late 
father was taken to be burnt, the sixth son performing the obse- 
quies. The boy is named Raj Rajendro Deb, and is the eldest 
son of the second ranee. 
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"After the commotion there was some quiet for the night, but 
after my arrival, I had a letter from the second son, Mokrund 
Deb, styling himself laja, complaining that his brother opposed 
his claim to the danger of his life, and calling upon me to furnish 
him with a guard of sepoys to maintain him in his just rights. 
I then was visited by Brij Govinda Biswas on the part of the 
senior ranee, with a similar application for the sixth son, and 
lastly by Doorga Deb, the eldest son, to the same effect, both par- 
ties desiring me to decide the succession. I took no notice of 
Mokrund DeVs application, but to the ranee and Doorga Deb 
I replied that I was not at aU authorized to decide on the succes- 
sion, and I strongly urged on both parties the necessity of keeping 
the peace, and the consequences that would follow the breach 
ofit/^ 

The next day Br. Campbell was visited by the three candidates 
and their supporters. He says — " Immediately on entering my 
tent Hur Deb Kooer brought the boy elect up to me and said 
' our raja is dead, and I put his heir into your hands, preserve his 
life and the Julpaigooree raj.' 'I am the rajahs heir, and succes- 
sor of my father. The amla wish this boy to succeed, that during 
his infancy they may eat up the raj— you take the raj, I will be 
content or give it to my eldest brother Doorga Deb, but don't 
let the amla have it for this child,' exclaimed Mokrund Deb in a 
great state of excitement. Doorga Deb then said, that he was 
content to waive his claim in favor of the child, but not in favor 
of Moknmd Deb. There was much said by all parties, and ask- 
ed by me. It was in vain to tell them that I had not authority 
to decide on their claims. I was on the spot, they said ; knew 
them all ; was the guardian of the Frontier ; an old friend of the 
deceased ; and how could I allow trouble and disturbance to come 
amongst them, as it must if I did not interfere to keep the peace 
and protect the property, of which rupees 15,000 had disappeared 
that morning. I knew the risk of disturbance was imminent, 
and made up my mind to act as a magistrate on the spot.'' 

The upshot. Dr. Campbell says, was — that " I advised Doorga 
Deb, Hur Deb, and Birja Govinda Biswas, to act with the senior 
ranee as manager of the affairs and guardians of the boy whom 
they all regarded as the heir, until orders should be received fh>m 
the authorities at Rungpore. I at the same time on their peti- 
tion gave a party of police to keep the peace at the rajbaree, and 
I announced to Mokrund Deb that in whatever way his claim 
might be decided on eventually, I could not now see that he had 
any at all" 

In forwarding a copy of this report to the magistrate of Rung- 
pore, Dr. Campbell in his letter of the 30th of January further 
stated — " That the second son, (the defendant,) came to me at 
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'Bokalee, and intimated to me that he had withdrawn his claim to 
the succession^ and would quietly and peaceably submit to the 
election of his younger brother, and would be guided in all things 
by his eldest brother, whom I had advised to conduct the ma- 
nagement of the territory pending any orders that might be re- 
ceived from the revenue authorities/^ 

The minor's name was accordingly recorded as the proprietor 
of the estate in the collectorate, but under protest of the defen- 
dant, who on the 15th of April 1848 ma^e an application to the 
•judge under Act XIX. of 1841, setting forth his right to succeed, 
and alleging that possession had been usurped by the ranee 
Julp^suree as guardian of the minor, and that the minor had no 
lawful title to the raj. 

The judge, relying mainly on the declaration upon oath of the 
defendant and two witnesses. Raj Kishoree Sircat and Sheebruttun 
Boy, as to the defendant being from the womb of a married wife, 
awarded to him possession of the raj. 

The plfdntiffs then brought this action, and it is of course for 
them to prove their case and establish the points above stated, and 
for the defendant in a case of succession by right of inheritance to 
justify his own higher pretensions. 

The plaintiffs have produced twenty witnesses, the principal 
of whom may be thus classified : ten are relatives of the family, 
four are Brahmins, two are purohits, or family priests of the 
deceased, (one of whom was nominated by both parties,) one is an 
old servant, and the last is a gwala by caste, and maternal cousin 
to the defendant's mother Musst. Jamoona. 

These witnesses have distinctly and consistently deposed to the 
marriage of the minor's mother to the deceased according to the 
gandh^a form, to the minor being born of her, to the raja 
always acknowledging her and treating her as his wife, and to his 
taking food from her hands, an act which is a distinct acknow- 
ledgment of marriage, as no Hindoo can eat from the hands of a 
slave. It is ftirther established by their evidence that Mokrund 
Deb was the son of the late raja, byjiis slave Jamoona, who was 
brought to the rajbaree or palace to attend his daughter, and that 
the relatives and kinsmen of the raja never eat with her; and it is 
to be noticed that these facts are also sworn to by the husband of 
the raja's daughter in question, and the maternal cousin of Ja- 
moona herself. 

The principal sudder ameen, who had the advantage of perso- 
nally examining the witnesses brought forward, has credited their 
evidence ; that of near relations and priests (and the presence of 
the latter is indispensable to the completion of marriage ceremo- 
nies) is the best that could be produced ; and the pleaders for the 
appellant have, in my opinion, failed to shake its credibility 



Digitized by VjOOQ IC 



( 184 ) 

in any material degree. I consider it to be good and uniia- 
peachable. 

It is pointed oat by the pleader of the appellant that the cere- 
monies which the witnesses say were performed at the marriage 
of Bissessureq arp those observed at the superior form of marriage^ 
and the evidence is therefore inconsistent with the plaintiff^s aver-r 
ments ; but the exact observance of any particular ceremonies at 
a marriage is not necessary^ — ^they are numerous^ and vary almost 
in every Hindoo family. To legalize a gandharva marriage it is 
sufficient for the man to signify his intentions by word or deed. 
I do not attach any weight to this objection. 

It was further observed that an essential plea in the plaint, 
viz. that the raja had on his death-bed nominated the minor to 
be his successor and ranee Julpessuree and Doorga Deb to be his 
guardians^ had not been noticed by the principal sudder ameeo^ 
though the witnesses had sworn to the fact, and that their testi- 
mony in regard to tliis point was not credited by tne principal 
su^dder ameen, and generally bore internal evidence of exagge- 
ration and falsity. But the defendant himself pleaded that he 
had been nominated by the raja, and his witnesses depose to that 
effect. It is customary for the rajas of these jungly estates on 
their death-bed to indicate their successor. The raja was taken 
ill and died very suddenly; and it is very probable that he made 
no intimation of his wishes regarding the disposal of his property 
in the manner stated by the parties respectively ; but this is no 
ground for rejecting the evidence of the plaintiff in toto. The 
deceased may have made some declaration, probably what each 
party suggested ; and the best native witnesses are too apt to give 
a coloring to conversations, so as to make them fall in with the 
wishes of the parties who call them. 

The claim of the plaintiffs is, I think, greatly strengthened by 
the failure of the defendant to establish his defence. He alleges 
himself to be the son of the raja by a pat-ranee, or principal wife ; 
and to be entitled to succeed to the property, he must prove this 
better and preferable claim.. The superior form of marriage is 
celebrated with much pomp and expense, and was susceptible of 
easy and certain proof, especially when the position and circum- 
stances of the parties are considered, the plaintiff's mother being 
an exile from the family* residence ; and the defendant being in. 
undisturbed possession of the raj or principality. The defendant 
gave in a list of 110 witnesses; ten werepurohits and Brahmins, 
five ranees, two brothers, two sons-in-law of the deceased, twenty- 
two relatives, nine amlas and the rest menial servants. Of these 

* It appears from the copy of the magistrate's proceeding, filed with the record, 
that the defendant kept the plaintiff Ranee Bissessuree in confinement for nearly 
a year, and she was only released by the personal exertions of the magistrate, who 
punished the defendant tor his oppressive conduct. 
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he brought forward five Brahmins^ two sons-iii-law^ nine relatires, 
and nineteen menials ; he did not bring forward one ranee^ no 
priest, and no son of the deceased. 

Much stress has been laid by the pleaders for the appellant on 
the impediments thrown in the way of his client, and which pre- 
vented him from producing his best witnesses, viz., the five ranees 
and his two brothers; but I think the principal sudder ameen 
has satisfactorily shown in his proceedings (copies of which the 
respondents have filed) that it was the defendant's own fault in 
the position in which he stood that they were not examined. It 
appears that they were certainly under his influence and control, and 
it was in his power to produce them at any time he pleased. 
Banee Julpessuree had supported the claim of the plaintiffs 
before the judge, but on the defendant getting possession, had 
repudiated it in a petition presented to that functionary, and the 
brothers had come forward of their own accord, and given their 
deposition in favor of the defendant in the Act XIX. proceedings, 
(copies of which have been filed in this case.) To their state- 
ments little or no weight could be attached. 

The principal sudder ameen took only, in my opinion, a salu- 
tary precaution in directing the defendant to bring in the other 
ranees to the family residence at the station for examination ; but 
had they been produced, and had they confirmed his allegations, 
their evidence as that of dependants of the defendant would have 
availed nothing against the strong proof adduced by the plaintiffs^ 
and the general presumptions raised upon the record of the truth 
of the claim. I look upon the petition put forward by the defen- 
dant, on the 19th August 1851, to take out compidsory process 
against the witnesses, whom his pleaders had promised to pro- 
duce, and for whose attendance the case had been so often post- 
poned, as a mere pretext for procrastinating the decision of the suit. 

As regards the oral evidence which has been adduced, I would 
observe that the two sons-in-law gave merely hearsay evidence, 
and the five Brahmins were persons invited to the marriage, and 
are unconnected with the family. Some state that the marriage 
was celebrated in the presence of Sreekanth Burroah, Kishen 
Chum, and Phelaram, kinsmen or relatives of the family, and 
Phelaram was cited by the defendant as a witness on his part. 
Now these witnessies distinctly deny the fact, and depose to 
Musst. Jumoona being a gwaUn and the slave of the raja, and to 
Banee Bissessuree being married to the raja in their presence. 

There are other inconsistencies and improbabilities in the 
evidence of the witnesses which have been forcibly pointed out by 
the respondent's pleader. It is sufficient to observe that the wit- 
nesses have described with extraordinary particularity what occur- 
red many years ago, when some of them by their own admissions 
were very young, while their testimony cannot stand comparison 
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with that of the witnesses for the plaintiffs, whether as regards 
the respectability of the deponents or the tenor of the evidence^ 
and is altogether most weak and inconclusive. 

Then as to the documentary proof, I have no hesitation in 
rejecting it as devoid of all credit. The answer said to have 
been written by Birja Gobinda Biswas, in reply to a requisition 
made on the raja by the magistrate, for the arrest of his eldest 
son, in which it is stated that all his sons are illegitimate save 
the defendant, is suspected by the magistrate, in whose office the 
document was discovered, and is discredited by the principal 
sudder ameen. I consider it to be a most suspicious document. 
The answer seems to me to be inconsistent with the tenor of the 
requisition, and moreover, the alleged writer was alive when the 
suit under Act XIX. was pending, and he was not cited to 
prove it. 

The hookumnamas or letters addressed by the raja to his son 
bear no signature, and are equally suspicious. They are docu- 
ments such as a father would never vnrite to a son. If the defen- 
dant were really the son of the raja by a pat-ranee, the raja would 
not have introduced repeated mention of his being his successor 
in documents of this kind. Their tenor confirms the suspicions 
entertained by Dr. Campbell, who observes in his report above 
quoted, " I learn that he (the defendant) has documents in his 
possession on which he may found a claim as heir by wiU of his 
father made during his life-time, but these are believed by all to 
be fictitious, and it is certain that he possessed himself of his 
father^s seal and some of his papers at the time he expired, or 
immediately after.'' 

Another document dated in 1822, and purporting to have been 
addressed by the raja to the father of the defendant's mother, in 
which he states that he has granted to him the honorary title of 
of Burroah on the occasion of his, the raja's, marriage with his 
daughter, is not authenticated, and was produced in a summary 
suit, apparently for the mere purpose of giving it currency, after 
the death of the raja. Such a document could be easily foiled. 

Facts, however, are not proved because they are sworn to in 
this country, and it is necessary to judge of a case by proba- 
bilities. Tried by this test, the weight of the evidence is entirely 
ngainst the defendant and for the plaintiffs. 

The defendant, in his examination before the judge, admitted 
that his father brought the mother of the minor to his house with 
the intention of marrying her according to the gandharva form, 
but kept her as a slave because she was pregnant. This admis- 
sion, though qualified by a most improbable circumstance, proves 
that the plaintiffs' claim rested on some foundation. 

Then the defendant in the petition he presented to the collec- 
tor, on the 10th Phagoon 1254, called the minor his younger 
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brotber, and in the petition to tbe judge designated him as 
Jobraj or the next in succession. It is not probable that he 
would have so styled him had he been the son of a slave, and 
still less credible is it that he would have waived his claim to the 
succession^ and acknowledged the minor to be the heir, as stated 
by Dr. Campbell, had he believed himself to be the son of a 
pat-ranee. 

Further, it is a remarkable fact that there is no allusion even 
made in Dr. Campbell's report to the title on which the defen- 
dant now founds his claim, a title which admitted of no question 
as regards superiority, and which, if true, would have been 
generally known and at once recognized by the people, and Dr. 
Campbell would not have passed over a claim founded on an indis- 
putable right to succession without comment. 

The plaintiff's claim is, on other hand, strongly supported by 
the information which Dr. Campbell gathered on the spot. In 
the list he gives of the rajahs family he describes the defendant, 
as the second son aged twenty, his father's favourite son, and a 
claimant to the succession, but adds his mother wtvs a gwalin, a 
different caste from that of the raja. 

Regarding the plaintiff minor's parentage he says — " Of the 
ranees, one only, I believe, would be considered his didy married 
wife by the Hindoo law. She [viz. Julpessuree) has no son. The 
other (meaning plaintiff's mother) though not strictly a pat- 
ranee was elevated far above any other mother of his children. 
She used to eat with him, and was, it is said, considered a wife, 
while the others were mere concubines.^' This information conforms 
entirely with the statements of the plaintiffs that Ranee Bisses- 
suree was allied to the raja by the gandharva form of marriage. 

On consideration of all the facts stated by the plaintiffs, the 
evidence adduced by them, and the circumstances and proba- 
bilities of the case, I am of opinion that the right of the minor to 
the estate is clear and unimpeachable, and that the claim of the 
defendant to succeed to the estate, as the eldest son born in 
wedlock, is quite improbable and untenable. I would therefore 
affirm the decision of the principal sudder ameen. 
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The 8th February 1853. 

Present : 

W. B. JACKSON, Esq., Judge. 

A. J. M. MILLS, Esq., \ ^m • *: r j 
R. H. MYTTON, Esq., / ^^^^^''^ '^'''^^''' 

Case No. 207 of 185L 



Regular Appeal from the decision of Mirza Mahomed Siddiq Khan, 
Principal Sudder Ameen of Sarun, dated 20th January 1851. 

GUNGAPERSHAD SAHEE, (Plaintiff,) Appellant, 

versus 

MUSST. OOMA KOONWUR and others, (Defendants,) 

Respondents. 

Vakeels of Appellant — Moonshee Ameer Alee and Baboo Ramaper- 

saud Roy, 

Vakeels of Respondents^ Baboo KUhen Kishore Ghose and Sum- 
bhoonath Pundit, 

iidnurs ^ ^**® Suit laid at rupees 49,583-8-3-1 7^, being the amount of damages 
rijfht pendente with interest occasioned by the sale of the defenciants' property. 
'*'d^b***' 5aJo« Kishen Kishore Ghose^ for the respondents, claims to be 

ment of^^^ heard onan issue in bar to the effect that the plaintiff having pendente 
Mrties before m^ gold his right in tlie thing under litigation, and afterwards bought 

^ ^ b^^; it back again by an endorsement on the back of the kubala, whether 



on 



suit. 



held that the the suit can be properly decided before him as plaintiff in the case ? 
competent ^to Contends that the sale of his rights by plaintiff was legal and 
carry on the valid, but that the reversal of that sale was not valid ; the sale 
is still in force, and the plaintiff was not competent to carry on the 
suit on that account 

Reads the kubala 6th May 1846 from Gungapershad Sahee to 
Baboo Gobind Singh and others, selling his right and interest in the 
thing litigated in this suit, with reservation that plaintiff should 
carry out the suit, and if he should get a decree the purchaser is to 
have the benefit of that decree. 

Contends that the sale is good, but the reservation of the autho- 
rity to carry throuizh the suit is invalid. Plaintiff's right is gone 
altogether by the sale, and he cannot carry on the suit. Contends 
that if the seller be allowed to carry out the suit for the benefit of 
the purchaser, in case of the plaintiff being cast, the defendant can 
only come on the plaintiff for his costs of court, and the real person 
whose claim is being adjudicated will not be liable. This point has 
already been twice adjudicated before a full court 

Moonshee Ameer Alee, for the appellant — Contends that if 
the sale was good and valid, it was set aside by a subsequent 
reservation by a separate document 
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Reads an Ikramaui^a 7tli January 1851, signed by botli parties to 
the sale, to the effect that the sale above-mentioned is revoked and 
tlie money returned, and the deed of sale annulled. The case was 
decided on the 20tii January. There is no new stamp on the 
revocatory document 

Contends that the revocation was complete and legal, and the 
case could go on ; but.it could have gone on without such revocation 
by virtue of the reservation in the deed of sale. Refers to precedent, 
14th September 1850, case No. 120 of 1850, in which such a revo- 
cation was permitted and the case was allowed to go on, and to 
precedent 14th June 1847, Bebee Imamun's case, in which it was 
ruled to the same effect 

Baboo flamapersaud Roy^ on the same side. 

Sumbboonatk Pundit was heard in reply. — Contends that after 
the issues were recorded, the new document reversing the sale 
could not be admitted. Further, that the sale could not be revoked 
without a new stamp. The money is said to have been returned, 
so that it is a new transfer. 

Judgment. 

We find that the sale of the thing under litigation by the plain- 
tiff to a third party, pendente hte, was legal and binding, and m the 
same manner the annulment of that sale pendente lite by the joint 
agreement of the parties to it was legal and valid. It is true that 
it is open to question whether a document to the effect of the 
annulment or reversal of a sale ought not to bear a stamp; but if 
not so stamped, the effect would be only to deprive the party of the 
benefit of the document ; still he would have the benefit of the 
petition of the two parties to the sale, stating that it has been annul- 
led, which is alone sufficient evidence of the fact, without any sepa- 
rate document We think, therefore, the sale was legally set aside, 
and the plaintiff was therefore competent to carry on the suit in his 
own name. 

* But it is plain that the principal sudder ameen is wrong in reject- 
ing the claim on the ground of champerty, for the transfer by sale 
of the right tQ which be attributes the character of champerty has 
been annulled; and even if it had not been annulled, there was 
nothing of a firandulent nature in the transaction such as to vitiate 
a claim. There is therefore no reason why the case should not he 
tried on its merits. The decision is therefore reversed, and the 
case remanded to be tried on its merits. 
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The 8th Fbbbuart 1853, 

Pbesent: 

W. B. JACKSON, Esq., Judge. 

A. J. M. MILLS, Esq., 1 nas^^*:^^ i;.//.,^# 
R. H. MYTTON; Esq., ] OfficuiUng Judges. 

Case No. 286 of 1851. 

Regular Appeal from the decision of Mirza Mahomed Siddiq 
Khmif Principal Sudder Ameen of Sarun^ daUd 27th March. 
1851. ' '' 

BEBEE RUHMUN, (Plaintiff,) Appellant, 
versus 

SHEIKH TOSUDDUQ HOSSEIN and others, 

(Defendants,) Respondents. 
Vakeel of Appellant — Baboo Kishen Kishore Ghose. 

Vakeels of Respondents — Baboo Sumbhoonath Pundit, Moonshee 
Ameer Alee and Moulvee Aftabooddeen Mahomed. 

Twelve year* SuiT laid at rupees 6,107-11-7-18-7, for possession of a share of 
8in^"theIirS^ tlie property left by Enaet Alee, and for the registration of his name; 
of action arose in the Government serislita. 

J^nit^be^ai. ^«*^ Kishen KisJtore Ghose, for appellant, on the point of limi- 

lowed to im- tation. — Plaintiff' is purchaser of the right of Enaet Alee by a kubala 

FeXnte'^ ml ^«^®^^ 27th August 1840. The date of suit is 15th March 1848.. 

in any way, Enaet Alee got decree for his right from three courts, the last dated 

nTa^dva^n^ 28th May 1835. The defendants say that they bought of Maho- 

from defectsin ihed Hosseiu. Admits that Enaet Alee never got possession under 

that title. ^^ decree. Admits that more than twelve years have passed from the 

date of the decree to the date of suit, but urges that the defendants 

have no right whatever, and cannot be allowed to keep out plaintiflT,' 

notwithstanding the lapse of time. 

Judgment. 

We find that more than twelve years have elapsed since the causa' 
of action, that is, the determination of the right of Enaet Alee, which 
was bought by the plaintiiF, arose. The plaintifl^'s claim cannot 
therefore be heard ; Enaet Alee never got possession of the righty 
which has never been brought forward in any court for above twelve 
years, nor has that right over the thing litigated been exercised 
during that period. Under these circumstances the plaintiff cannot 
impugn the right of the defendants, however bad it may be, his own 
right liaving lapsed by neglect to assert it for the period of twelve 
years. The decision of the principal sudder ameen affirmed with costs. 
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The 10th February 1853. 

Present : 

W. B. JACKSON, Esq., Judye. 

A. J. M. MILLS, Esq., ) ^^ . ,. r . 
K H. MYTTON, Esq., / Officzatm^ Judges. 

Case No. 239 of 1851. 

Reffular Appeal from the decision of Movlvee S^fd Ftizl Rubbee^ 
Principal Sadder Ameen of East Burdwan, dated ITth September 
1850. 

MOHUNT GOPAL DASS, (Dependant,) Appellant, 

versus 

HUWBHUJUN DASS, (Plaintiff,) and RAJA of BURD- 

WAN, (Claimant,) Respondents. 

. Vakeels of Appellant — JSaboos Kishen Kishore Ghose and Jugada* 

nund Mookcrjecu 

Vakeel of the Respondent, Huribhagun Doss — Mr. J. G. Waller. 

Suit laid at rupees 24,635-1-7-1, for possession of moveable and a document 
iminovea}>le property belonging to the Chargong Akhara. beurin? iu- 

Bahoo Kishen Kishore Ghose, for defendant, appellant— The JJ^mtTtShe 
plaintiff claims possession of the thing in dispute by virtue of an time of plead- 
ikramama; he does not claim by inheritance as chela. Tlie ikrar- j^^i^^^^ 
nama is not properly stamped, and the claim rests exclusively the foundat 



ion 



on the ikramama. Read tHe ikramama, to the effect that as you Jhe^uinnay"' 
lave been appointed by chela, therefore I make over to you the be heard on 
property being unable to carry on the duly of the office of mohunt g^h*^i,fri'ht^of 

from bodily, infirmities. inheritance ; 

The superintendent has declared the stamp insufficient by fixing Jj^f^ 'i^'^gi.hJ' 
an additional stamp on the document, and further it is insufficient duieA/ueffu- 
under Article 18, Schedule A, which applies to the ikramama in IgoQ"?*^ 
question, and if not then Article 3 applies. The proper stamp was mentuotbein^ 
nl^ees 64, as for a bond for the same value, if it come under absolutely in- 
lArticle 1 or 3, or 18, or 46. The stamp at first was rupees 8, ISverted^toas 
then rupees 40 stamp was affixed, and afterwards rupees 64 stamp, collateral proof 
toth after institution of suit The effect of the document is a relin- ^erltwSJ/^ 
quishment of the property in favor of the plaiiititf. Refers to a claim to 
precedent 28th January 1852, page 50, Sudder Dewanny Adawlut mSft^ject- 
Reports, Mohunt Hunoman Dass, appellant, versus Bhikum Dass, ed, the court 
respondent The case was precisely the same, and the claim was e^a^^ ad- 
diamissed for defect of stamp on the document^ which was an dueed in proof 
ikramama of the same description. u^aUsfacSry. 

The claim is on the bond, and no issue waa joined on tlie point of 
right by inheritance ; no decision could therefore pass on that point 
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Mr. J. G. Waller y for respondent — The clairh is on the custom 
of the sect to which the parties belong, and is so stated through- 
out. It states that the property was made over to plaintiff under 
that custom. As to the defect of stamp, it should be ad valorem 
as a bond, but if not, the document is not therefore bad or inad- 
missible as evidence ; but the effect is, that in a suit on the deed no 
more property can be recovered than is covered by the actual 
stamp. The suit is not on the ikrarnama, for it is not against the 
party who executed it ; it is adduced as evidence only. The trans- 
fer actually took place, and the conditions of the ikrarnama were 
thus fulfilled. No suit can now lie on that deed ; but it is good as 
evidence of the facts maintained in it, viz.y the recognition of 
plaintiff as the chela of the deceased mohunt. Contends that the 
issues were properly drawn, and that the general point of inheri- 
tance is included in it ; but if not, this would only render remand 
necessary for amendment ; and not even that, unless the defendant 
can show that he had no opportunity of filing certain important 
evidence. The stamp is sufficient for the purpose of making tbe 
document admissible as evidence. 

Tlie Court observe that the document appears to come unddr 
Article 46 of the Stamp Law, and to be chargeable as a bond for 
the value of the thing transferred under it 

Mr. Waller continues. — This will bring in the optional Clause, 
which leaves the amount stamp to be settled by the parties, provided 
that no recovery of amount value beyond that covered by the stamp 
shall take place under the deed. This suit is to reverse the sum- 
mary decision upon the point of inheritance which was then decir 
ded under Act XIX. of 1841. Contends that the proceeding under 
Section X. is sufficient under precedent March 1851. 

Bahoo Kishen Kishore Ghose replies, — 

Mr. W. B. Jackson. — We find that the terms of the plaint are 
such as to show that the plaintiff sued on the general right to suo- 
cession by inheritance, and not exclusively upon the ikrarnama ; and 
that the proceedings under Section X. were such as to authorize a de- 
cision on that general plea of right by inheritance. Again as r^attis 
the sufficiency of the stamp on the ikrarnama, it has been ruled to cJiie 
under Article 46, Schedule A, Regulation X. of 1829, and by that 
rule the amount stamp is optional with the parties to the deed. 
There can tlierefore be no defect of stamp. The only restriction 
under the law is to the effect that in a suit to enforce the contract 
contained in tlie deed, nothing more shall be recovered than the 
amount covered by the stamp ; but as this suit is not to enforce the 
contract at all, this restriction does not apply to the case at all. 
We have ruled the suit is to enforce a right by inheritance, and the 
defendant is not a party to the ikrarnama. That document is filed 
only as collateral proof that the plaintiff is the rightful heir; and for 
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that pnrpose the stamp is sufficient The legal stamp is of course 
only that which the document bore before the suit was brought 
The subsequent additions would not cure any defect in this respect ; 
but as above noticed we find no such defect The case will there- 
fore go on its merits. 

Mb. R. H. Mttton. — I coincide in the ruling of Mr. Jackson ; 
I was a party to the decision of the case of Hunoman Das verstis 
Bhikum Das, on 28th January last There is this distinction be- 
tween this case and that, that the plaintiff in the present suit styles 
himself the only mantro chela, and the only heir of the deceased 
mohnnt, and the document he produces is not a will but a hibbana- 
ma to take effect during life. In the former case tlie plaint and 
the document produced in support thereof set forth that there were 
other chelas, and that the plaintiff was selected from amongst them 
to succeed after the death of the existing mohunt The plaintiff 
founded a preferential claim under this document, and as it bore an 
insnfBcient stamp at the time of its being pleaded, the Court could 
not, under the strict wording of the law, accept it as the ground of 
suit, and failing that, the plaintiff had, by his own showing, no case 
by right only of inheritance to what he claimed. 

Mb. a. J. M. Mills. — ^It appears to me that this suit was 
essentially founded on the deed dated the 27th of Bhadoon, 1 254. 
It recites that as the mohunt was disqualified by sickness from 
discharging the functions of his office, and as the defendant was his 
chela, and ne was desirous to appoint him to be his successor, he 
bad in the presence of the Odhekaree of the muth, and the respects- 
able persons of the village, constituted him the proprietor and instal- 
led him in his place in the mohuntship, and had executed the deed 
in token of the same. 

This deed was filed in proof of the claim, and the plaintiff finding 
it bore an inadequate stamp, took it back and had a stamp of a value 
corresponding with the amount which he wished to recover under 
it, affixed to it 

The parties, as well as the principal sudder ameen, understood 
the genuineness of the deed to be the question in issue. The prin- 
cipal sudder ameen deduced this issue in his Section X. proceeding, 
•and the plaintiff made no objection. 

It is now ai^ed that the suit was brought on the general right 
of inheritance, and the document should be considered as merely 
collateral evidence of the right of the plaintiff. Our law requires 
that the plaint should state precisely the matter of complaint, and 
the wording of the plaint cannot, in my opinion, reasonably bear the 
meaning now put on it I would hold parties to their pleadings. 
As the document is in my judgment the foundation of the suit, 
and did not bear the proper stamp when it was filed, I would, undet 
the requirements of the stamp law, dismiss the present suit 
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^aboo Jugadanund Mookerjea, for appellant, then proceeded t6 
4itate his objections to the decision of the case on the record* 

Contends the evidence is insufficient to prove the right of platntiiF 
io succeed by inheritance. Points out certain circumstances in the 
depositions. 

Reads a decree of moonsiif in case Sreeram Dass vertut Radheka 
Dass, for debt, in which Radheka admitted the debt; contends that 
-this is opposed to the ikramama. 

Baboo Kishen Kishore Ghose follows on the same side. — ^The 
ikramama is unregistered. The cazee's seal is not supported by 
any statement There is no proof that the party who executed it 
appeared before him. Bulram, who got the seal affixed, had no 
power-of-attorney. The evidence of the witnesses to plaintiff 
being made a chela, with the exception of Nobin Bagdee, is mere 
hearsay. The witnesses do not belong to the akhara in dispate» 
as would be natural to prove a succession to the guddee ; only 
six witnesses to the ikramama are produced out of twenty- 
two whose names are affixed to it The defendant's document is 
registered, and the dates of execution as well as of registry are 
previous to the date of plaintiff's deed of ikramama. As to 
the registry being in West Burdwan, while the akhara is in 
East Burdwan, it is so much nearer to Burdwan that it has since 
been annexed to the zillah of West Burdwan. This document is 
proved by four subscribing witnesses. 

Mr. J. G. Waller^ for respondent, in answer to the above-^Con* 
tends that the evidence on which the (nrpunnama) defendant's 
-deed was registered was false ; and the stamp is insufBcient, as the 
effect of it was that the defendant was to come into possiession oa 
the {leath of the mohunt This document ^cannot therefore be 
xeceived in evidence. 

Reads deposition of Sumbhoonath, witness of plaintiff, and <S 
Suroopnarain Mitter, vakeel of the moonsiff'^s court, who both 
swear that the deceased mohunt appointed plaintiff his chela in 
their presence. 

Bcd)oo KisJien Kishore Ghose replies. 

JUDOMENT. 

Messes. A. J. M. Mills and R. H. Mtttok. — ^^On ihe cir^ 
cumstances of the case, the onus is on the plaintiff to establish the 
fact of his having been made a chela, and of the deceased mohunt 
having executed the deed of gift, acknowledging him to be his heir 
and chela, and installing him in the oflSce of mohunt in conser 
quence of his inability tcovcl bodily infirmities to administer the 
•concerns of the establishment We are of opinion that the evidence 
adduced by the plaintiff to establish these points is not satisfactory^ 
The plaintifi^s allegation is that he was a resident of the Western 
countries ; that he came to the asthal mpnastery during the time that 
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Gokool Das was roofatint; that he desired to make him chela; that 
he, the plaintiff, refdsed, and went to visit Jnggumath ; that on his 
return he went to Ohnndrokona; that he was bronght from that 
place to the asthal, and made a chela in the presence of others of the 
class and principal persons in the village, on the 3 1st of Assar, 1254, 
imd that he was appointed to succeed the mohunt on the 27th 
ofBhadoon, 1254. 

' The evidence to plaintiff being made a chela, relied npon by the 
pleader for the plaintiff, in this court is as follows t 

Snmbhoonath Sircar, the writer of the deed above-mentioned, who 
alone speaks to plaintiff's having, of his own knowledge, been made 
ft chela, is the servant of the plaintiff, and by his own admission, 
ttie person employed ih carrjring on this case for him. 

Suroopnarain Mitter states that on passing the asthal one day 
he saw the plaintiff writing, and in answer to his inquiry heard 
from the mohunt that the plaintiff was his chela. 

Bulram Goalla, who is a peada of the sale-commissioner, with 
whom he went on business one day to the asthal, deposes that the 
mohunt told - him to go and call his disciple, meaning the plaintiff, 
from the task. This evidence we find to be quite insufficient to 
iproxe this allegation. There is no proof of plaintiffs parentage or 
caste, and no religions persons, who are the people who would be 
cognizant of such a transaction, have given evidence for him : and 
farther, it is not in accordance with practice of mohunts that a 
stranger should be made a chela in so short a period afler his joining 
the brotherhood. Had he become the chela of the deceased mohunt, 
there could have been no difficulty in producing clear and distinct 
proof of the fact 

Then the installation) of the plaintiff as mohunt, so' soon after he 
was made chela, seems to us to be inconsistent with probability. The 
execution of the deed is attested bv twenty-two subscribing witnesses. 
Six have been examined and only two of these, men of low caste, 
are residents of the village, in which the asthal is situated ; one is a 
Mussulman, and the others have no connexion with the asthal, and are 
residents of distant villages. The deed is not registered, though the 
mohunt is stated to have lived upwards of a month after its execu- 
tion, and resided within four coss of Burdwan, and there is 
nothing which marks it as a genuine document on which reliance 
can be placed. It was verified before the cazee ; but the mohunt 
himself did not appear before that functionary and acknowledge it 
to be his act, ana there is no proof on the record that the person 
who appeared for him was accredited by him. 

The plaintiff has not produced the best evidence which was avail- 
able to prove his succession to the mohuntship. The Odhekaree of 
the math, Horree Das, the Byragees, the Rassoehas, t <••, the persons 
who prepare food for the idol, are those who it might be expected 
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would have been brought forward to prove the case, but none of 
them have been cited or examined* 

We are of opinion that the case is not proved in such a manner 
as to justify a decree. The decision of the principal sudder ameen 
in favor of plaintiff is therefore reversed with costs. 

Mb. W. B. Jackson. — I cannot find suiBcient reason to reject 
the claim. It is supported by the ikrarnama, which bears a sufficient 
stamp, and is attested by twenty-two witnesses, six of whom have 
sworn to the execution of it, and nothing is brought forward to 
shake their testimony. This document is signed by the deceased 
gooroo, and declares expressly that the plaintiff is his principal 
phela or disciple, and consequently entitled to succeed. There is 
besides the testimony of other witnesses to the fact that plaintiff 
was considired to be the disciple of the deceased, and no claim is set 
up by any other person as disciple, although it is notorious that the 
almost universal practice is that the principal disciple of the 
mohunt succeeds to the guddee. The plea of tiie defendant is that 
the property was made over to him by gift, but the document 
which he files in support of his statement is on an inadequate 
stamp, and is not receivable in court. There is no other proof 
whatever of the defendant's right to the property ; and the plea o( 
right on the part of defendant is simply and entirely without any 
support whatever. I think therefore that the principal sudder 
ameen has rightly decided in favor of plaintiff. 

Thb 10th Fbbbua&t 1853. 

Present: 

W. B. JACKSON, Esq., Judge. 

A. J. M. MILLS, 
E. H. MYTTON, 

Case No. 250 of 1851. 



f; Esq"!;} Qfficiatinff Judges. 



Special Appeal from the decision of Mr. W. St. Quintin, Additional 
Judge of I^rhoot, dated 3rd December 1 850, affirming a decree of 
Moulvee Niamut Alee Khan, Principal Sudder Ameen of that 
district, dated 5th November 1846. 

GOBINDPERSAUD and others, (Defendants,) Appellants^ 

versus 

SHEODYAL ROY and others, (Plaintipps,) Respondents. 

Vaheel of Appellants — Moonshee Ameer Alee. 

Vakeel of Respondents — Baboo JRamapersaud Bog. 

re^'rdu" *""^' '^^'® ^^^® ^^ admitted to special appeal, on the 15th July 1851, 
rf^t tofettie- Under the following certificate recorded by Messrs. A. Dick and J. 
inent, it u not Duubar : 
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** A preliminary objecdon was taken by Ramapersaud^ pleader "o,*^^^^' 
for the adverse party, to the effect that this petition of special Section 
appeal was presented in this Conrt after Act IV. of 1850 came i^^o"vn^of 
into force, and therefore was inadmissible. It should have been 1822, to make 
presented within the period limited for regular appeals, which *^®^9^^®^" 
period is six weeks since the passing of Act IV. of 1850. ™2? tLiuws 

^ As this point had never before been mooted or decided, the quoted wi^ 
presiding judges deemed it proper to call in their colleagues and the^second 
form a mil bench of the Court to settle the question. joint in certi-^ 

^ Baboo Ramaper$aud Roy contended — That as under Section 11. afap^^ai^Sot*" 
Act III. of 1843, the petition for admission of special appeal was bein^ appUca- 
to be presented in the proper Court within the period limited for tionws'^clwm,* 
preferring regular appeals, and as under Section II. Act IV. of appeal dis- 
1850 the period fixed for presentation of a regular appeal is six ""'^ 
weeks ; therefore the former period of three months no longer 
exists, and the petition for special appeal must be presented witliin 
six weeks, following the existent law applicable to regular appeals. 
It is to be observed that there is no specified period in Section 11. 
Act IIL of 1843 as in all the former enactments on the point in 
question, the preferring of reffular appeals. In conformity with the 
regular appeal laws in regard to time the special appeal laws have 
throughout been passed; now tlie period of three months for 
regular iq>peal8 no longer remains, 

** The pleader of the petitioner Ameer Alee, with whom Gholam 
Sufilur agreed, argued in answer that the Act IV. of 1850 was 
passed for a special purpose, which is inapplicable to petitions for 
special appeal. Further, the petition of regular appeal must be 
presented within six weeks at the Zillah Court, whereas the peti- 
tion for special appeal must under the law, Act III. of 1843, be pre- 
sented to the^proper Court, that is, the Sudder Court Lastly, 
the laws expressedly modified by Act IV. of 1850, have nothing to 
do with special appeals ; and Section II. Act III. of 1843 is not 
included in the number of those former enactments, which are mo- 
dified. 

** The pleaders in general concurred in the view taken by Ameer 
Alee. Mr. Waller further observed, that had the legislature in- 
tended to render the period for special appeal dependent on the 
period fixed for regular appeals, and follow it in all after time, the 
words * or may hereafter' would have been added in Section II. 
Act III. of 1843. And Baboo Kishen Eishore Ghose observed 
that if Act IV. of 1850 be applicable to special appeals it is equally 
80 to summary appeals, for no specific period is inserted in the 
laws regarding them, but generally the limitation is the same as 
for r^uTar appeals. The words in Clause 5, Section III. Regula- 
tion aXVI. of 1814 being, * the summary appeal shall be preferred 
within the same limited period as is prescribed for the admission of 
regular appeals.' 
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" Baboo Ramapersaud Roy, in rejoinder, urged tliat the observa- 
tion of Kishen Eishore coold not affect the validity of his argament; 
for the law Act IV. of 1850 may be applicable to summary appeals 
as well as to petitions for special appeal on the point under c(msi- 
deration* 

" Messrs. A. Dick and J. Dunbab. — We are of opinion 
that the law. Act IV. of 1850, does not apply to or affect the 
procedure in regard to special appeals. It was enacted for a 
specific purpose, and states distinctly all the laws in force as to 
regular appeals, which are to be modified by it ; none of these relate 
to special appeals, and Act IIL of 1843 is not mentioned. The 
wording in Section II. Act IIL of 1843 certainly admits of a mean- 
ing being put upon it which justifies the mooting of the question ; 
and assuming the line of argument taken by Ramapersaud, the 
words ^ within the period limited' are not so precise as those used in 
Clause 5, Section III. Regulation XXVI. of 1814, ^ within the same 
limited period as is prescribed.' It is however manifest that they 
were used merely to indicate the prescribed period of three months 
then in force. 

" Sir R. Barlow.— New rules are enacted by Act IV. of 1850, 
for admission of re^lar, and by Act IIL of 1843, of special appeals. 

•* The two Acts nave regard to two distinct classes of cases. 

^^ The restrictions of Act IV., by which certain specified laws are 
amended and the period allowed for presentation of petition for 
regular appeals is reduced from three months to six weeks, cannot 
touch the period allowed at the time of passing of Act III. for presen- 
tation of petitions for admission to special appeal That period, 
though not defined in so many words, is sufficiently indicated by 
Section II. of the Act, which grants the same period for presenta- 
tion of special appeal petitions as is allowed in the case of regular 
appeals, that is, allowed bv the then existing law, namely three 
months. The law. Act III. of 1843, has never been rescinded, nor 
is it in any way altered by Act IV. of 1850. The preliminary ob- 
jections taken should in my judgment be rejected. 

" Mr. J. R. CoLViN.— The words of Section IL Act ELL of 1843 
would, of themselves, admit of a two-fold interpretation. They might 
mean that petitions of special appeal must be presented within the 
time limited for the presentation of regular appeal, at the time of 
the special appeal being preferred ; or they might mean that they 
must be presented within the time limited at the date of the passing 
of the Act 

^* In determining which is the sound and just construction of the 
Section, we must look to the nature and intention of the subsequent 
alteration which has been made as to the period of presenting a 
regular appeal by Act IV. of 1850. Now tliat Act contemplates a 
state of things which has no application to special appeals. By the 
Act there is first to be a petition to the zillah court, notifying a 
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mere desire to appeal^ and the detailed reasons are to be given to 
the Sadder Court in a subsequent paper within three months. Appli- 
cations of special appeal, on the other Iiand^ are allowed to be pre- 
sented to the Sadder Court only, the Act of 1850 making no dif- 
ference in that respect^ and no allusion of any kind to special ap- 
peals, and all reasons are to be laid before the Sudder Court in the 
first application. The new Act has therefore no connexion with 
the procedure prescribed for the admission of special appeal appli- 
cations, and if it were in any way to be held to affect that point it 
appears to me that it would rather lead to an extension of the period 
for the presentation of special appeal petitions, with their reasons in 
detail, to four and a half months, than to a limitation of it to six 
weeks. 

" I think, therefore, that the time for admitting special appeal 
applications must be regulated according to tlie law which was in 
force when Act III. of 1843 was passed." 

The presiding judges then proceeded to dispose of the petition. 

** Mb, Dick. — ^The main ground on i/«^hich the petitioners' plea- 
der rested was that the investigation of the additional judge was 
defective, he having rejected their proprietary right, on evidence of 
the plaintiffs' possession on malikana lands, which evidence was 
altogether insufficient and inconclusive. 

" On the mere insufficiency of evidence, the Court cannot 
enter in special appeal. There are however two legal questions 
^which obtrude themselves in this case. The first is whether 
Government should not have been made a defendant, being directly 
concerned in the result The revenue authorities, or rather 
resumption officer, decided that the settlement should be made 
with defendants, petitioners, because they were the mookuru- 
-reedars, and had held possession for years, and because he 
believed them to be maliks also; that petitioners were mooku- 
rnreedars is indubitable : therefore, should the plaintiffs be declared 
maliks, and the right of settlement be decreed to them, under Sec- 
tion XVIII. Regulation VIIL of 1793, Government must make 
good to the mookurureedars the whole benefit of the resumption 
during their life under the very same enactment 

" The second question which arises in the case is, whether the 
settlement should not be made with the mookurureedars, in instances 
of resumption under Regulation II. of 1819, like the one in suit, — 
the mookurureedars being in possession at the time of the resump- 
tion for many years previous, and during forty or fifty years paid 
the mookururee jumma, or fixed rent, to Government. There is 
nothing in Regulation IL of 1819 which authorizes the ousting of 
the party in possession ; and its whole tenor leads to the inference 
that the settlement is to be made with the party in possession, 
whether lakhirajdar or mookurureedar. I admit the special appael 
to trjy— 
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*' Firsts — Whether Gt>yemment should not have been made a 
party in this suit, being intimatdy concerned in its result 

^^ Second^-^Whether the settlement with the mookurureedars 
in possession should not be upheld under the circumstances of 
the case, and with special reference to Sections XVIIL XIX. 
and XLIX. Rf^lation VIIL of 1793, although they be declared 
not maliks. 

" Mb. J. DuNBAS. — I concur in admitting the special appeal, 
and would do so briefly on these grounds, — 

" Ftr9ty — To try, whether the fact of the mookururee taiure 
having been declared liable to enhanced assessment under the 
resumption laws, is sufficient, with reference to Section XVIIL 
Regulation VIIL of 1793, to constitute a ground of action by the 
proprietors of the estate in which the mokururee is situated, to 
dispossess the mookurureedars, and bring the lands into their own 
occupancy. 

" Second, — Whether with reference to Section XVIL Regulation 
VIIL of 1793, the mookaroreedars be not entitled to heLte the 
settlement made with them." 

JUDGICENT. 

Messrs. W. B. Jackson and R. H. Mytton. — We are of 
opinion that under the provisions of Section XXIII. Regulati<m 
YII. of 1822, it was unnecessary in this case to make the Elector 
a party. 

On the second point, we are of opinion that none of the Sec- 
tions of Regulation VIIL of 1793, cited in the certificate under which 
the right of the mookurureedars to the s^tlement with Grovem- 
ment is to be considered, apply to the case, for the following 
reasons : — 

Section IX refers exclusively to ayma grants ; the mookururee- 
dars in this case do not allege an ayma tenure^ 

Section XVIII. does not give any right to the settlem^it with 
Government, even if the tenure of the mookurureedars were proved 
to be of the description therein mentioned. 

Section XDL gives a right to hold under the maliks in the 
manner described in Section XLIX. to mookurureedars who hold 
under a lease from the maliks ; but no such lease is alleged in this 
case, and even if it were, the right to hold a settlement direct from 
Government would not be thereby established. 

We therefore reject the special appeal with costs against 
appellants. 

Mr. a. J. M. Mills.— I concur in rejecting the appeal The 
judge has found that the proprietary right in the resumed tenure 
is vested with the respondents. The right to settle with Govern- 
ni^t is, under the law, with the proprietors, excepting under 
special circumstances provided for in Regulation XIIL of 1825. 
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The XOth Fbbbuajly 1853, 
Pbsbbnt : 
W. B. JACKSON, Esq., Jvdge. 

A. J. M. MILLS, EsQ.,1 ^^ ... r j 
R. H. MYTTON, Esq., j^^"''*'^^'^^- 
Case No. 250 of 1852. 

Special Appeal from the decision of Mr. J. Granty Judge of Dinaae" 
pore^ dated 2^th November 1851, affirming a decree of Mouioee 
Itrut Hosseiny Moonsiff of Ryapore, dated 6th March 1851. 

OMAKANTH SHAH, (Defendant,) Appellant, 

versus 
NURSINGH SHAH, (Plaintiff,) Respondent. 

Vakeel of Appellant — Baboo Noheen Chunder. 
Vakeel of Respondent — Baboo Bamapersaud Roy. 
This case was admitted to special appeal on tlie 18th May Held that a 
1852, under the following certificate recorded by Messrs. J. R. "°i!S^?!f ""^ 

-,-/-_.— —^-. o J personal pro - 

Uolvm and R. H. Mytton. perty having a 

(This case is reported at page 61 of the Dinagepore Decisions ^^^vee from 

- ^TkT 1. lori \ the owner 18 

lOr ^OVemDer loDl.^ competent to 

"It appears that the defendant, by the intervention of the civil Jh|"?o*^^?hr^°^ 
Court, caused the attachment of two boats and a sugar press as aiw/^'haTa 
the property of Fuqeer Pykar, and they were put in charge of one ^u^^t^^if*'*^ . 
Chytun MunduL T8e boats were burnt, and the sugar press of property^^" 
sold by the criminal Court in realization of a fine due by Fuqeer through the 
Pykar, and the plaintiff as holding a mortgage of the boats, &c., iiabie^^OT any 
from Fuqeer Pykar, sues the attacher for the value of all these damage done 

*• I i V jq j|. tiom want 

arucies. ^ of care when 

* The lower courts acknowledged the justness of the claim, and under attach- 
decreed the case. """"*• 

" It is now urged in special appeal, — 

** Firsts — That the plaintiff being only a mortgagee of the proper- 
ty above alluded to, and not having foreclosed, has no right of action 
under Construction No. 1140. 

'' Secondly, — ^That if he had, the defendant is not the responsible 
party under Construction No. 958. 

" On reference to the papers we find that the martgage-bond 
states that the boats, &c., are made over to the plaintiff to hold in 
possesnon, smd that the plaintiff averred that Fuqeer Pykar had 
subsequently made them over to him unconditionally by a ladavee 
paper. This being the case, we are inclined to think that the plain- 
tifl' had a right of action, but we admit a special appeal to try that 
and the second question. 
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** We note that the precedent of 6th January 1848, case of Jobah 
Chowdree, petitioner, page 5, quoted in the decision of the moonsiff, 
is not strictly in point. In that case the person who distrained 
did so without the intervention of a court, and on his own respon- 
sibility, for arrears of rent" 

Judgment : 

Messbs. W. B. Jackson and R. H. Mytton. — We are of opinion 
that the suit will lie as in the plaint It is there stated that the 
plaintiff received a ladavee from Fuqeer Pykar, which constituted 
the plaintiff the owner of the thing attached, and as owner, he was 
of course competent to sue for any damages done to thenu 

On the second point we find uiat the goods, &c., having been 
attached on account and for the benefit of the defendant, he is 
liable for any damage done to them while under attachment, provid- 
ed that damage be occasioned, as is found in this case, by want 
of care. 

The appeal dismissed with costs. 

Mr. a. J. M. Mills. — I concur. The property was at the risk 
of the defendant, at whose instance the attachment was made. 
The person who took charge of it is of course answerable to the 
defendant, if he neglected to take proper measures for its safe cus- 
tody. 



The 10th February 1853. 
Present : 
W. B. JACKSON, Esq., Judge. 

A. J. M. MILLS, Esq., 1 ^^ ... r ^ 
R. H. MYTTON, Esq., 1^-^^^*^ •^^^• 
Case No. 897 of 1851. 



Special Appeal from the decision of Mr. G. C. Cheap, Judge 
of Rajshahyey dated lAth February 1851, reversing that of Maul- 
vee Abdool Alee Khan^ Principal Sudder Ameen of that district, 
dated 2\st April 1849. 

ISSURCHUNDER SANDYAL, (Plaintiff,) Appellant, 

versus 

RAJA HURINDERNARAIN RAI and others, 
(Defendants,) Respondents. 

Vaheel of Appellant — Baboo Kishen Kishore Ghose. 
Vakeel of Respondent^ Doorga Soondree — Baboo Ramapersaud 

Roy. 

One appei- This case was admitted to special appeal on the 17 th November 
'»^/";*ycanT 1851, under the following cetificate recorded by Messrs. A. Dick 

out the appeal j x r\ i. 

although bis and J. Lfunbar. 
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(The decision of the judge in this case will be found in the joint appellant 
Rajsbahye printed Decisions for the month of February 1851, ^onSeap- 
pag^ 12, 13 and 14, bearing date the 14th of that month.) peai of the de- 

" Elxception is taken to the decision of the judge on two grounds — d^llon as^ 
Jirsi^ that as the appeal had been made jointly by Raja Hu- reprdsthe 
rindemarain Roy and Bhjrrub Indernarain Roy, and as the latter dwSs^m^ be 
had subsequently withdrawn, the appeal could no longer be heard altered, ^tho 
with reference to the precedents established by the orders of this J^JU^JJ^em 
Court in the cases of Gunput Lall, petitioner, decided on the 1st all is identicaL 
of August 1850, and Persaud Singh, disposed of before the 
"whole Court on the 16th June 1851 ; and secondly ^ that as 
Grobindpersaud Khan and Bejoy Govind, two of the defen- 
dants in the lower court, had not appealed at all, it was not 
competent to the judge to interfere with the decree of the principal 
sadder ameen, so far as it affected them. 

'' In respect to the first objection, it will be seen that the judge 
has given his reasons for not being guided by thQ precedents of 
this Court regarding joint appeals. He considers that as the shares 
and interests of the two appellants were perfectly distinct, there 
was nothing to hinder him from proceeding to dispose of the appeal. 
It is a question whether the principle laid down by this Court in 
regard to joint appeals can be affected by such a consideration. 
We therefore admit the special appeal to try this point, and also to 
try whether the decision of the judge, in so far as it affects Govind- 
persaud Khan and Bejoy Govind Khan, must not be set aside, in 
accordance with the decision of a full court, dated 9th September 
1851, in the case of Neelmadhub Paleet, appellant, versus Gooroo- 
persaud Mungraj and others, respondents, laying down the princi- 
ple that a civil appellate court has no power to interfere under any 
circumstances with a decree of a lower court, as it affects defen- 
dants who had not appealed from such decree." 

Judgment. 

On the first point it has been already ruled that one appellant 
may carry out the appeal case, although his joint appellant with- 
draws. 

On the second point — We are of opinion that as the whole suit 
rests on a lease which the lower court has held to be not genuine^ 
it was competent to the judge, on the appeal of one defendant, to 
interfere and reverse the decision as regards the whole of the 
defendants, — the point at issue as regards them all being identical. 
See Decisions, 7th June 1852, Sudder Dewanny Adawlut, case of 
Tameekanth Lahoree which sets aside the precedent of Neel 
Madhub Paleet's case cited in the certificate. The appeal is rejected 
with costs* 
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The 10th Febbuaey 1853, 
Present : 
W. B. JACKSON, Esq., Judge. 

A. J. M, MILLS, Esq., "1 n/K^fifinr, hidnpst 
R. H. MYTTON, Esq., jOffi^^^tng Judges. 

Cases Nos. 15 and 16 of 1852* 



Special Appeals from the decisions of Syed Abbas Alee Khatif Prin^ 
cipal Sudder Ameen of Dacca^ dated 30^A April 1851, axMndr 
ing a decree of Baboo Kalikishen Sen, Moonsiff of Narainguttge, 
dated 8tk September 1849. 

LUKHEEKUNTH BUNNICK, (Defendant,) Afpellant, 

versus 

GUNGAGOVIND FOTEDAR, (Plaintiff,) and RAJCHUN- 
DER BUNNICK, (Defendant,) Respondents. 

Vakeel of the Appellant— Mr. J. O. Waller. 

Vakeel of the Respondent Ounaagovind Fotedar — Baboo Kishea 
Sakha Mookerjea. 

Vakeel of the Respondent Rajchunder Bunnick — Baboo Bamaper* 

saud Roy. 

A defendant This case was admitted to special appeal ou the 12th January 
appeaiingrin 1852, under the following certificate recorded by Messrs. J. Bm 
±iv^?S.m Colvin and A. J. M. Milk 

a decree pass- <« This was a suit against two defendants, as partners in trade. 
Mmjointiy ^he uioonsiflF gave a decree for a portion of the amount claimed, 
with another^ viz* rupees 75, against the two defendants, in the capacity in which 
^"afhe^"^ they were sued. 

not in partner- *^ One of the defendants, viz. Rajchunder Bunnick, appealed^ 

other^shouid** ^^g*"8 ^^^ ^^ ^^ ^^^ auswerablc for the defendant, as he was not 

make' him, his in partnership with the other defendant, petitioner, when the debt 

rrM^'^ndSt* ^^ incurred, but he did not make the other defendant a respondent, 

in the appeal. '^ The principal sudder ameen exonerated the appellant from 

liability under the decree, leaving the co-defendant, the petitioner, 

answerable for its whole amount, although he had not been made a 

party to the case. This appears to us to be incorrect We admit 

the special appeal to try whether the decree of the principal sudder 

ameen, which was passed on an appeal to which the petitioner was 

not a party, should not be set aside. 

" It is to be added that the plaintiff in this case, Gungagovind 
Fotedar, having obtained a decree for rupees 75 against both 
defendants, appealed for the recovery of the portion of his claim 
which was rejected by the moonsiff. The principal sudder ameen 
in this case decided in favor of the plaintiff, appellant, but released 
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the defendant Rajchunder, and referred to the decision passed in 
Kajchnnder's appeal for bis reasons. It is to be observed, however, 
that the appeal of Gungagovind Fotedar, in which the petitioner tt?a* 
not made a respondent, turned merely upon the quantum due on the 
accoont, and raised no question as to the partnership, tiiat point having 
been already decided in the plaintiffs favor. The point of partnership 
was fit only to be tried on the appeal of Rajchunder, in which the peti- 
tioner was not brought in as a party. The decision on the plaintiff's 
appeal was defective and irregular, because it did not set forth on the 
fSice of it the grounds and reasons properly appertaining to that appeal 
without intermixture with other matter. If the decree passed on th^ 
appeal of Rajchunder should be reversed on the certificate above 
given, there will in fact remain no decree on the last named, that is, 
the plaintifTs appeal We therefore also admit the special appeal 
in this last-named case to try the following point, — whether, in the 
event of the decree passed on the appeal of Rajchunder Bunnick 
being annulled, the appeal case brought by the plaintiff Gunga- 
govind Fotedar should not be remanded for a fresn decision upon 
its merits.** 

JmXJMENT. 

Messrs. A. J. M. Mills and R. H. Mytton. — On the first 
point we are of opinion that the decree of the principal sudder 
ameen should be set aside. The suit was brought against the two 
defendants as partners in trade. Rajchunder pleaded that he had 
been in partnersliip with the other defendant, but the partnership 
bad ceased before the agreement on which the suit was founded 
was executed. It was a point in issue in the case wliether they 
were partners or not: the decree passed against them in the 
capacity in which they were sued. Rajchunder appealed on the 
ground that he was not personally answerable for the debt, but did 
not make his co-defendant a respondent The principal sudder 
ameen absolved him from responsibility. We are of opinion that 
Rajchunder, in appealing, should have made his co-defendant a 
respondent^ and that the principal sudder ameen acted wrongly in 
altering the decree to the prejudice of the petitioner in his absence. 
Although in a decree such as that passed in this case both parties 
are jointly and severally responsible for the whole amount, we 
think that it may make a great difference to one of them if the 
other should be absolved from responsibility. 

The decision in No. 15, is reversed with costs. 

No, 16. — On the second point we are of opinion that the second 
decision, i tf., on the appeal of Gungagovind Fotedar, having been 
passed on the faith of the holding in the first, and that first having 
been held to be wrong, the second cannot be allowed to stand good. 
The decision is annulled, and that case remanded for a fresh deci- 
sion on its merits, and after a consideration of the question of 
partnership. 
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Mb. W. B. Jackson. — ^It appears to pie that it was nnnecessar j 
that Eajchunder should, in appealing, make his joint defendant 
Lukheekanth respondent in the appeal. The appeal was on the 
ground that the appellant was not liable under the document sued 
on. Such a plea did not of course aifect the liability of the joint 
defendant ; and there was no necessity of bringing him into the appeal 
court The decision of the appeal court, exonerating Rajchunder, 
does not do any injury to the other defendant Lukheekanth. He 
was liable under the decree of the court of first instance for the 
whole amount claimed, and he is liable for no more under the decree 
of the appeal court ; had he been forced into the appeal court, he 
would have been a loser to the extent of his costs. 



The 15th February 1853. 

Present : 

W. B. JACKSON, Esq., Judge. 

A. J. M. MILLS, Esq., 1 ^ n? ... r ^ 
R. H. MYTTON, Esq., / Offi<^ting Judges. 

No. 873 OP 1851, 



Suit to re> 
cover posses- 
sion and mesne 
proceeds on 
the fpround of 
illegal po88e»- 
sion, thrown 
out, and the 

Srincipal sud- 
erameen's de- 
cision reversed, 
the lease under 
"which the de- 
fendants held 
beinc' consi- 
dered to be 
proved grenu- 
ine and suffi- 
cient to form 



Regular Appeal from the decision of Baboo Oopenderchtinder Nya-^ 
ruttun, Principal Sadder Ameen ofJessorey dated 2Qth May 1862. 

Messrs. FBITH^ SANDES and others, (Defendants,) 
Appellants, 

versus 

BUDUN BEBEE and others, (Plaintiffs,) Respondents. 

Vakeels of Appellants — Mr. J. O. Waller and Baboo Sumbhoonalh 

Pundit. 

Vakeel of Respondents — Baboo Kishen Kishore Ghose. 

Suit laid at rupees 11,299-14, for possession of 746 b. 3 c. 
of land. 

Mr. J. G. Waller^ for the defendants, observes — That he does not 
intend to argue the first and second issues, but will rest his plead- 
ing mainly on the third and fourth issues ; that is, on the fact that 
tiie proprietors of the Union Bank are not made parties to the case, 
and on the merits of the decision upon the record. 

The fact that the name of one of the judges on the bench 
(Mr. Mytton) was mentioned in the last memorial of the Union 
Bank in the list of the shareholders, was brought to the Court's 
notice, but as Mr. Mytton had no interest whatever at stake in 
the matter to be adjudicated in this case, and as the Counsel on 
both sides expressed their desire that Mr. Mytton should sit on the 
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trial, the Court decided that Mr. Mytton should try the case as one 2^^-^„ 
of the judges of the full bench. ^ occupy. 

Mr. J. G. friaUer then opened the case. 

This is a suit for possession with mesne profits, and the Union 
Bank was in possession and received some of the profits sued for ; 
the bank ought to be made a party to the suit The defendants 
ars only in possession by transfer, and are not answerable for the 
profits of that time. 

The Court observe that the plaintiffs have made their election in 
not making the bank a party to the suit. ""The plaint claims from 
the party in possession, as answerable for the mesne profits during 
Ae period in question, and if the plaintiffs cannot show that party 
to be liable, the claim for mestie profits for that period cannot be 
awarded in favor of plaintiff's. There is therefore no reason 
for nonsuiting the plaintiffs on account of defect of parties. 

JUr. J. G. Waller then proceeds on the general merits of the de- 
cision on the record. 

This is a suit for 720 beegahs by a zemindar, on the ground that 
defendants hold it under a spurious pottah alleged to be from the 
plaintiffs. The defence admits plaintiffs' proprietary right, and 
plead possession for years by the indigo concern, and to have come 
into possession of defetidants with the concern which they obtained 
hy purchase. The whole case turns on the document The de- 
fendants have been allowed in the lower court to put in copies of 
evidence to the deed in the Act IV. of 1840 case, and no evidence 
has been heard in the civil court in support of the document. 
Admits that under Section X. he was called on to produce proofs 
of the document on which the defence rests. 

The counsel for the plaintiff's, on being questioned by the Court, 
declared that he wished the case to go to judgment on the evidence 
on record, and that the copies of the deposition referred to be ad- 
mitted by the Court as evidence. 

The Court therefore^ on the consent of both parties, agreed to 
admit these depositions as evidence. 

Mr. J. G. fValler continues. — Reads the pottah or lease, 
29th Sawun 1249 from Chundro Eanth, defendant talookdar, to 
Rajnarain Bose, on part of Hills, Savi and Co., countersigned 
in the Bengalee character by Shdkh Hidayut Hossein, talookdar, 
and bearing his Persian seal. 

Reads deposition of Shuthi Biswas and of Molamdee in a former 
case, which was nonsuited, between the same parties. These wit- 
nesses attest the execution of the lease. 

It remains to consider whether the probabilities of the case are 
such as to justify a rejection of the lease. 

Observes that plaintiffs not only claim possession and avoidance 
of the lease, but mesne profits during the time of occupation ; and 
a decree has been given for the mesne profits. 
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The principal sudder ameen awards in favor of plaintiffs simply 
because he sees reason to reject the lease. But the fact of part 
possession is also to be considered as indicative X the truth or 
falsehood of the plaint^ which declares plaintiffs to have held the 
lands in their possession. The plaintiffs have not proved their 
possession nor fraudulent dispossession by defendants. Shows 
receipts for the rent signed by the zemindar's khazanchee, Hurmo- 
hun Joardar. 

Maintains that the principal sudder ameen had no su£Bcient 
ground to reject the direct evidence to the lease; he rejects it on 
mere probabilities gathered from the nature and terms of the lease 
itself. These probabilities are utterly without force, and rest on 
trivial circumstances of no weight whatever to the contrary. The 
probabilities lie the other way in favor of the existence of the lease. 

Baboo Sumbhoonath Pundit, on the same side. 

Baboo Kishen Kishore Ghose, on the part of plaintiffs, answers. — 
The grounds on which the principal sudder ameen rejects the lease 
are not met by the defendants. Principal sudder ameen says^ there 
is no registry, the witnesses are not respectable, and if the lease were 
good, it ought to have been produced in a former Act IV. of 1840 
case, in 1845, decided by Mr. Hampton. The principal sudder 
lays much stress on this neglect to produce the lease, and justly 
points out that Hill and Co. before stated that they laid no claim for 
more than 353 beegahs, and no mention was made of the lease for 
758 beegahs now produced at the time of the former dispute ; and 
w^hen the case under Act IV. of 1840 was brought before Mr. Seton- 
Karr in 1846, there was mention of the lease, but neither the date nor 
any other particulars of the lease were mentioned. When Mr. Seton- 
Karr called for the lease, it was filed ; and on the ground that indigo 
had been cultivated on the land, an award was then made in defen- 
dants' favor; but even defendants declare that in 1252 there was 
dhan on the lands. 

The four witnesses to prove the lease forget who wrote the lease, 
though they speak to other particulars fully. 

The name of the khazanchee was Hurchunder, not Hurmohun as 
on the dakhilas ; the dakhilas are therefore false. 

The ameen reported that defendants never had possession till 
Mr. Seton^Karr gave it to them under Act IV. of 1840 ; and this is 
admitted before Mr. Hampton, t. «., the possession beyond 353 
bee>;ahs. The lease too is illegal ; there is only the signature of one 
sharer ; the two others did not sign. 

Mr. J. G. Waller y for defendants, replies. — Denies that the mookh- 
tar's deposition is meant to limit the lands held by defendants to 353 
beegahs. He measures lands on botii sides the khal. There is no 
proof of forgery of the lease whatever. 
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Judgment. 

The suit is to obtain possession of lands, with mesne profits for the 
time of dispossession. Defendants plead a lease from the plaintiffs 
under which they profess to hold the lands, and this lease is proved 
by the attesting witnesses. The plaintiffs deny the lease, and seek 
to shake its authenticity by various circumstances; that the 
mookhtar of the defendants, when the dispute was before the magis- 
trate, Mr. Hampton, in 1845, declared he claimed only 353 beegahs, 
whereas the lease is for 720 beegahs of land independent of those 
353 beegahs on the other side of the khal. It seems, however, that 
the lease was filed before Mr. Seton-Karr in 1846, when the 
case again came before the magistrate under Act IV. of 1840, and 
althoDgh the plaintiffs then denied the right of defendants, they 
did not directly or expressly assert the lease, or the signature and 
seal on it, to be forged ; and the 8tatemen| of the mookhtar limiting 
his employers' claim to 353 beegahs may be considered to refer ta 
die matter at issue in that case only, and cannot be considered 
sufficient to set aside a written lease signed and sealed and attested 
previous to that statement. The dakhilas which have been filed in 
support of the lease are not proved by oral evidence, and are there- 
fore of no value in the case. There is a further suspicion thrown 
on them by the entry of the name of the khazanchee, Hurmohun, in 
attestation of them, some grounds having been shown to believe 
that the khazanchee's name was Hurchonder, not Hurmohun. On 
the whole, we consider the lease to be proved genuine, and to be 
good as far as it goes, and sufficient to show that the defendants 
have not held the land by force or fraud, but by a title believed to 
be good and valid. The present claim therefore to recover pos- 
session and mesne proceeds on the ground of illegal possession must 
be thrown out, and the decision of the principal sudder ameeu 
reversed. 

The fact has been pleaded that the lease is signed by one only 
out of three owners of the land, and that it is for no specific period 
of time. On the precise value of the lease it is unnecessary to pro- 
nounce in this case. It is sufficient in our opinion to form a bond 
fide title to occupy. The plaintiffs may sue to set it aside, or take 
any other measures to avoid it which they may think necessary. 
Costs against the defendants throughout 
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Thk 15th February 1853. 
Present : 
W. B. JACKSON, Esq., Judge. 

A. J. M. MILLS, Esq., \nifL4niinn r.,dn^» 
R. H. MYTTON, Esq., / 0#««^««ir Judges. 

Case No. 400 of 1851. 

Regular Appeal from the decision' of Baboo Oopenderchunder 
Nyaruttun, Principal Sudder Ameen of Jessore^ dated 26th June 
1861. 

DABEE KOOMAR BOSE and others, (Defendants,) 
Appellants, 

versus 

ROY BYKUNTNATH CHOWDREE and others, (Plaintiffs,) 

Respondents. 

Vakeels of Appellants — Mr. J. G. Waller and Baboo Govind- 
chunder Mooherjea, 

Vakeel of Respondents — Baboo Kisken Kiskore Gkose. 

e/ou?a mort^ SuiT laid at rupees 5,364, for the possession of a talook. 
page in the Mr. J. G, Waller ^ for defendants, opens the case on the ground 

S"Pj*'«™«^*^ of limitation — Pleads occupation since 1833 under a title acquired 
^rtg^frorand in that year by purchase at a sale in execution of decree against 
th^"M"fua8S ^^^ mortgagor ; consequently the suit being brought in February- 
Court *the pur- 1850, the time prescribed by law has lapsed. I bought the right 
chiuera of the ^nd title of the alleged mortgagor, who was the proprietor. The 
terests^the** plaintiffs Say I held a mortgage from the party whose right defen- 
mortjragor at dants allege to have purchased. I sued to foreclose this mortgage 
Soii.*^rMle in the Supreme Court against the mortgagor and his heirs, and 
took place be- obtained a decree of foreclosure against them. Plaintiffs now 
Jh^supreme*" sue for possession. The six months' grace being expired, the 
Court, and decree in plaintiffs' favor is final. The plaintiffs do not sue on the 
tweive*y«ir8 mortgage-bond, because in that case they must issue notice, which 
before tiie pr^ has not been done, but they sue for possession on the ground of a 
^re'iB^no'S^ ^^^ to possession determined and decreed in a competent Court 
lecration of in their ravor ; to which I answer I was no party to the suit, and 
^ut is^iHir- ^^ decree is nothing against me. I had possession long before the 
red b^r the law suit in the Supreme Court was instituted, decreed in 1833, 10th 
ofiimitatioii. ^prij^ ^ith six months' grace. The cause of action is in 1833; 
and I plead adverse possession for above twelve years. 

Baboo Kishen Kishore Ghose, for plaintiffs, answers. — The plain- 
tiffs did get possession under their decree and retained it till ousted 
under the proceedings under Act IV. of 1840. If the period be 
calculated from the date of decree, plaintiffs are within time ; but 
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the twelve years should count from the date of dispossession under 
Act lY. of 1840^ viz., 1848. On this point no decision has been 
pronounced in the lower court Defendants take the place of the 
mortgagor. The suit is on the decree^ not to foreclose a 
mortgage. 

Judgment, 

Mb. W. B. Jackson. — The suit is to obtain possession, and is 
based on a decree of the Supreme Court The defendants were 
not a party to the decree, and the decree is not good against 
them. The decree is against a party whose rights had been sold 
to the defendants before the suit was instituted in the Supreme 
Court The defendants in that case had therefore no interest in 
the things in dispute. It is true the defendants derived their 
right from the defendants in that suit ; but it was by a complete 
transfer, leaving no right whatever in the hands of the defendants 
in that suit The defendants raise the plea of lapse of time on the 
ground that they have held for above twelve years under a bond 
fide purchase. If the decree were good as against the present 
defendants, I think the suit would be within time, being within 
twelve years from the date of the decree ; and such being the 
plaintiffs' allegation, I do not think the suit barred, but the decree 
being altogether valueless as against the present defendants, 
the claim of plaintifi's must be dismissed altogether; and the decree 
of the principal sudder ameen reversed. Costs throughout against 
plaintiffs. 

Me. a. J. M. Mills. — ^I agree in the reversal of the decree 
of the lower court The defendants were not parties to the suit 
on which the claim is founded in the Supreme Court They have 
in my opinion satisfactorily shown that they purchased the property 
in execution of a decree of Court, and have held possession of the 
same more than twelve years prior to the institution of an action 
for the recovery of it in any Court The purchase was made in 
good faith, and no fraud is alleged. I am of opinion, therefore, that 
the present suit is clearly barred by the law of limitation. 

Mr. R. H. Mytton. — I differ from Mr. Jackson in so much of his 
opinion as relates to the point of limitation. The impediment which 
the plaintiffs seek to remove is the possession of the defendants under 
a sale which took place more than twelve years before the suit was 
instituted ; I am of opinion that this sale must be considered the cause 
of action, and that the law of limitation does apply to the suit 
The mortgagor could not contest the sale after twelve years. The 
person who derives from him (the mortgagee) cannot therefore be 
allowed that privilege. A contrary holding would enable parties 
at their pleasure to set the law of limitation aside by creating a 
new title by transfer. I concur in the order proposed by Mr. 
Jackson* 
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The 15th February 1853; 
Present: 
Sir It BARLOW, Bart., 1 j.^^^ 

J. DUNBAR, Esc;:, y^9<^^' 

Petition No. 666 op 1852. 



Decision of In the matter of the petition of Prosunnokoomar Burral, filed in 
vereed *ttie'** t^is Court on the 18th September 1852, praying for the admission 
judffe Wing of a Special appeal from the decision of Mr. James Grant, judge of 
fhe <^*on its Dinagepore, under date the 6th May 1852, reversing that of Monl- 
merits instead vee Syed Oosman Alee Khan, principal sadder ameen of that dis- 
h toUiTpri^- *"^*^ ^^^^^ ^ate ^^^ 28th August 1851, in the case of Kishen Sum 
cipaisudder Chowdree and others, plaintitf's, verstis Prosunnokoomar Burral^ 
!!!*r^f*''^' defendant 

It is hereby certified that the said application is granted on the 
following grounds : — 

This is an application for admission to appeal against the judge^s 
decision, which is to be found at page 18 of the Dinagepore Decisions, 
6th May 1852. 

Three grounds are taken, — 

First, — The hat-chitta is dated 12th Sawun 1245; petitioner's 
father, Gopee Churn Burral, died in Sawun 1238; the partnership 
of Nemye Churn, Gopee Churn and Choonee Lall dissolved on the 
occurrence of that event, as of course the hat-chitta is seven years 
subsequent to Gopee Churn's death. 

Second, — ^The hat-chitta is signed by Pareejat Monee; her 
authority to sign for petitioner is not proved. 

Tlwrdy — Nemye Churn signed for Pareejat ; but no proof of her 
permission is shown. 

The principal sudder ameen dismissed the plaint because it gave 
the 12th Sawun 1245 as the date of the hat-chitta on which the 
action was grounded, whereas the actual date on that deed is 
the 4th of that month and year. A supplement was filed before 
him to correct the error in the date, but no notice appears to have 
been taken of it 

In appeal to the judge by the plaintiffs, Pareejat Monee and 
Prosunnokoomar being made respondents, the other defendants did 
not appear. The judge being of opinion that the supplement ought 
to have been admitted in the first instance, as there was no dispute 
as to the document or its date, took the supplement and proceeding 
on the merits of the case, declared the claim proved by the hat- 
chitta and the evidence of the witnesses, (which had been taken in 
the principal sudder ameen's court, though not considered by him 
in Ills judgment,) reversed the principal sudder ameen's decision,' 
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imd gave a decree against the defendants with the exception of 
Pkreejat Monee. 

The only special appellant before us is Prosnnnokoomar, who, as 
has already been shown, pleads non-Iiabilitj. If the judge was of 
opinion that the plaint was not bad, and that the case could go on on 
its merits, he should have remanded the case to the principal sudder 
ameen for tiiat purpose, when the credibility of the witnesses upon 
which the judge relies would have been tested, as it ought to have 
been, by the principal sudder araeen. 

But a petition, called a supplemental petition by the judge, has 
been received in appeal, and judgment given on merits not tried 
before the principal sudder ameen, to whom the case should have 
been at once returned. The responsibility of the special appellant 
rests entirely upon that evidence on which no opinion was passed 
in the court of first instance. The case must go back to the prin- 
cipal sudder ameen,* who with reference to the above remarks 
will retry it and pass fresh judgment on its merits. 



The 15th Febbuaky 1853. 

Pebsent : 

SiK R. BARLOW, Bart.,1 j , 
3. DUNBAR, Esq., ]J^9es. 

Petition No. 667 of 1852. 



In the matter of Prosunnokoomar Burral, filed in this Court on ^^^^^l^^^ 
the 18tli October 1852, praying for the admission of a special appeal jud^re's decisi- 
firom the decision of Mr. James Grant, judge of Dinagepore, under on being not in 
date the l'9th May 1852, affirming that of Syed Oosman Alee Khan, ^uTthe im>yi- 
principal sudder ameen of that district, under date the 28th August in'^^f^isVi 
185 1, in the case of Hurreepersaud Geer, plaintiff, versus Prosunno* 
koomar Burral, defendant 

It is hereby certified, that the said application is granted on the 
following grounds : 

This case is reported (see page 30, Decisions, 19th May 1852) so 
briefly that the Court cannot proceed with it The judge is bound 
to record his decision according to the provisions of Act XII. of 
1843. All that we learn is, that the principal sudder ameen decreed 
against all the defendants. , 

The judge considers the appellant, netitioner, liable for the debts 
of the firm of Gopee Chum Burral ana others, on the grounds detail- 
ed in his decisions Nos. 5 and 7 of 1850, and dismisses the appeal 
with costs. 

It is manifest that such a decision as the above does not meet the 
requisitions of the law. The liability or otherwise of Prosunnokoo- 
mar is a secondary question until proof of plaintitf's claim is placed 
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bn the record. Reference to the cases Nos. 5 and 7 in no way for- 
wards the decision of this case^ in which the judge has omitted to 
give the reasons of the principal sadder ameen's decision, on which 
he in appeal falls back, while at the same time he fails to record 
his own reasons for coming to the same conclusion. The judge 
will give the grounds of his decision, as required by the law above 
indicated. . 



The 16th Febbuaby 1853. 

Present: 

W. B. JACKSON, Esq., Judge. 

A. J. M. MILLS, Esq.,! ^^ ... r j 
R. H. MYTTON, Esq., | ^•^^'''^ •^"^"'• 

Case No. 101 op 1851. 



Regular Appeal from iJie decision of Moulvee Abool Khyr Mahomed 
Alee^ Principal Sudder Ameen of Tipperah, dated 24/A December 
1850. 

MAHOMED AMEENOODDEEN KHAN, (Plaintitp,) 
Appellant, 

versus 

MEHEROONNISSA and othebs, (Dependants,) 
Respondents. 

Vakeel of Appellant — Baboo GoMnd Chunder Mootterjea* 

Vakeel of Respondents — Moonshee Ameer Alee. 

Appeaiwith- ^^^"^ '*'^ *** Company's rupees 30,000, for the sale of property 
dmwn by the released bj the orders of the judge from attachment in execution 
^Tlmick^ff of a decree. 

^th costs Baboo Gobind Chunder, for appellant, declares, the defendant not 

ag*iMt the having appeared in the lower court within the time prescribed in 
e en an . ^j^^ notice, he could not be afterwards heard without accounting for 
his delay, and cannot now be heard in appeal. 

The Court observe that as no objection was raised to the defen- 
dant being heard when he came in the lower court, such objection 
cannot be now heard; and the defendant may be heard in this 
Court as respondent. 

Moonshee Ameer Alee, for tlie respondent, then on his first issue- 
That the case was not properly valued, and that the plaintiff ought to 
be nonsuited. Suit was laid at rupees 6,789. Defendant objected 
that the value was above rupees 30,000. Then in the reply of 2l8t 
July 1849, the plaintiff admitted the objection; on the 4th March 
1850 the proceeding drawing the issues was recorded, and filed on 
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the 18th March 1850^ a supplementary petition^ making the value 
up to rupees 30,000 under Article 8^ note 4, list B, Regulation X. 
of 1829. The plaintiff cannot carry out the suit^ but must be non- 
suited. 

Baboo Gobind ChundeVy for appellant, answers — ^That the suit 
'vras originally laid at the full value. The supplement was filed to 
secure the plaint against the defendant's objection, although it was 
futile. The claim is on the part of a decree-holder for sale of a 
zemindaree in execution of that decree^ valued at three times the 
sudder jumma of the zemindaree. 

Before the case went to judgment, the appellant declared that he 
nvithdrew his appeal, and requested it might be struck out The 
appeal was therefore struck out Costs of appeal against the appel* 



The 16th Februaet 1853. 

, Present: 

W. B. JACKSON, Esq., Judge. 

A. J. M. MILLS, Esq.,! ^^ . ,. ..^^ 
E. H. MYTTON, Esq., / Officiating Judges. 

Case No. 406 of 1851. 



BegiJar Appeal from the decision of the Hon^ble R. JForbes^ Judge 
of Tirhoot, dated \Qth April 1861. 

XUNHYALAL JHA and others, (Plaintiffs,) Appellants, 

versus 

GEERJA BUKSH and others, (Defendants,) Respondents. 

Vakeel of Appellants— Mr. J. G. Waller. 

Vakeels of Respondents — Moonskee Ameer Alee and Baboo 
Kishen Kishore Ghose. 

Suit for the reversal of a collusive deed of sale of a 4 annas 2 aside^lsafeon 
pie share of mouza Basookee Beharee, laid at Company's rupees the g-round 

20,697-2-3. milial%r^ted' 

Mr. «/. G. Waller, {or appellants, plain tiifs, opens the case. — the piaintilis 

Plaintiffs got decrees on three bonds against Geerja Buksh and ^[°|e^Xne® 

Ram Tuwukool Singh, the vendor of the property now in dispute. waanotpTcr^ 

The sale of the property took place in 1837, 9th April, before the a^^ ^v?r*ai^ 

decrees. The suit is instituted to set aside the sale, on the ground So collateral ^ 

that the debtor had no other property, and that it was a mere no- circumstances 

minal transfer between relations to evade payment of the debts show" hat" the 

justly due to plaintiffs. Of the three suits, two were instituted transaction was 

before the sale, and one after it. The decrees were all subsequent *^^ atantia 
to the date of the sale, viz. 21st February, 17th March 1838, and 
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2 1st February 1840. I charge the party with writing and regia- 
tering the deed fraudulently, and thus conspiring to injure the 
plaintiffs. I admit the fact of the document being written and 
registered. Twenty-three witnesses declared that the seller remained 
still in possession, and that the purchaser was a poor man not able 
to pay the amount; that the sale was called nominal in a petition 
of a ryot filed in Court; that in twelve suits by purchaser for rent, 
the defendants pleaded that the sale was nominal. 

Mb. a. Dick remanded the case for further inquiry, observing 
that the plaintiffs should have proved certain points in a more sa- 
tisfactory manner, indicating the points, — 

Fn'sty-^To examine the witnesses to the deed of sale filed by tihe 
opposite party. 

Secondy — 'to prove the inability of the purchaser to make the 
purchase. 

Thirds — ^To prove that the purchaser had never been in 
possession. 

Pleads that the plaintiffs are not bound to produce the witnesses 
to the opponent's deed. The other points have already been esta- 
blished by sufficient evidence. The purchaser was a relation of 
the debtors who sold to him to evade the plaintiffs' claim. The 
defendants had not paid, and have no means of paying, the plaintiffs' 
claim, if the sale is allowed to stand good. The sale is ior about 
rupees 30,000 value, and the plaintiffs' claim is in all for about 
rupees 20,00a 

On the allegation of the counsel for the defendants, Mr. Waller 
admits that the sale is previous to the institution of any of the 
three suits on the bonds. One suit was instituted only one month 
after the sale. This shows that the sale was got up in anticipation 
and expectation of the suits, and the seller made away with the 
property on purpose to evade the claim. 

The Court (Mb. "Mills) points out that it is mentioned in the 
judge's decision that the plaintiffs have designated Mohun Singli, the 
defendant, as purchaser in several public documents, and admitted 
that he was in possession of the thing sold, contrary to his present 
statement 

Mr. J. G. Waller continues. — The admission in the other cases of 
defendants' possession do not prevent me from putting that point in 
issue in this case. The points were mentioned inadvertently in the 
other cases. The legal transfer had taken place. 

Reads deposition of Hunoman Dutt, the writer of the deed, which 
declares that debtor told him to write the deed in order to save his 
property from being taken in satisfaction of his debts to plaintiffs. 
The deed was accordingly written by the deponent The sellers 
have always remained in possession. 

Reads the deposition of Shunkur Dutt Jha, subscribing witness 
to the deed. 
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Reads deposition of Kisbeo Datt Jha^ to the effect that he pays 
reot to the sellers. 

Reads deposition of Herun Misser to the eJBTect that GeerjaBoksh 
said the transfer to Mohun Singh was fictitious. 

Reads deposition of Dheen Jna. 

The whole collection is in the hands of Geerja Buksh and Ram 
Townkool Singh : Mohun Singh is a connexion of theirs. The 
sale of 4^ annas to Mohun Singh was openly^ in witnesses^ presence^ 
declared by Geeija Buksh to he fictitious and nominal 

Reads deposition of Shewnk Ram, putwaree, to effect that Mohun 
Singh bouffht 4^ annas of the property for rupees 30,000 from 
Greeija Buksh, and that Ram Tuwukool was present at the sale. The 
money was paid in my presence: Mohun Singh, khansaman, brought 
two iMigs of gold mohurs, viz. 1,538 gold mohurs: I witnessed the 
document: Uunoman Dutt wrote out the deed: The sale took 
place on account of the seller's debts. 

Reads a decision rejecting a claim of Mohun Sinch for rent, on 
the ground that the point of the validity and reality of his purchase 
was under consideration before a regular court of justice. 

Judgment. 

Tlie suit is to set aside a sale as nominal, and made to evade 
payment of debts due to plaintiffs for which they have obtained 
decrees. The sale is dated and registered not only previous to the 
decrees, but previous to the institution of the suits in which these 
decrees were given. We find the deed of sale is produced and 
sworn to by the subscribing witnesses, who also declare that the 
money was paid in their presence. The plaintiffs declare that the 
sale was nominal, in proof of which they say that the purchaser 
never obtained possession, and the money was not paid. The evi- 
dence to these facts which has been brought before the Court is not 
satisfactory, nor such as to justify the Court in declaring the sale 
nominal ; and in opposition to it we find that the plaintiffs have 
themselves in public documents designated the defendants as the 
purchasers and holders of the share purchased by them ; moreover, 
they have allowed a period from five to seven years to elapse from the 
dates of their decrees before suing to enforce them against the pro- 
perty, on the ground that the transfer was nominal. On the whole 
we find that the plaintiffs have not made out a case, and see no 
reason to interfere with the decree of the lower court Decision 
affirmed with costs against appellant 
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The 16th February 1853. 

Present : 

W. B. JACKSON, Esq., Judge. 

A. J. M. MILLS, Esq., 1 ^^ -^i- ^ rw..^. 
R. H. MYTTON, Esq., 1^-^^^^*^^ '^^''• 

Case No. 407 op 1851. 



Regular Appeal from the decision of the HovUhle R. Forbes, 
Judge of Tirhoot, dated \9th April 185L 

KUNHYALAL JHA and others, (Plaintiffs,) Appellants, 

versus 

GEERJA BUKSH and others, (Defendants,) Respondents. 

Vaheel of Appellants — Mr. J. G. Waller. 

Vaheels of Respondents — Moonshee Ameer Alee and Baboo Kishen 
Kishore Ghose. 
See preced- guiT laid at Company's rupees 5,094-1-41, for reversal of a 

increase. ^n • j j /• i '^ "^ * . 

collusive deed of sale. 

The order passed in preceding case, No. 406 of 1851, applies to 

this case also. 



The 17th February 1853. 

Present: 

W. B. JACKSON, Esq., Judge. 

A. J. M. MILLS, Esq., ) ^^ .^,. ^ n.^^.o 
R.H.MYTTON,Esq.,|^-^^^'*^ '^^^"*- 

Case No. 187 of 1852. 



Special Appeal from the decision passed by Syed Fuzl Rubbee Khan, 
Principal Sudder Ameen of JSast Burdwan, dated 2%th July 
1851, affirming a decree passed by Baboo Sreekanth Singh, Moon^ 
siff of Samuntee, dated 24th December 1850. 

JOYRAM CHATTERJEA, (Defendant,) Appellant, 
versus 
BISHENNATH JUSS and others, (Plaintiffs,) Respondents. 
Appellant Defaulting. 
Vaheel of Respondents — Mr. C. Glass. 
Sp«^ap- This case was admitted to special appeal on the 15th March 1852, 
S^th coatsTon Under the following certificate, recorded by Messrs. A. J. M. Mills 
the default of and R. H. My tton. 

the appellant. "^ 
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*' The suit was fot the reversal of an ex parte summary decree for 
rent^ on the averment that process was surreptitiously issued^ and that 
the rent was not really due. The question of the serving of process 
was not put in issue^ but the case was decreed on the merits of the 
claim to rent. 

" We admit a special appeal to try the following points : — 

** First, — Whether the plaintiff, with reference to Section VI. 
Regulation VIIL of 1831, has a positive right to institute a suit to con- 
test the summary award passed against him ex parte, or only condi* 
tionally on bis showing sufficient cause for non-appearance in the 
collector's court. 

" Second, — If the above question be decided in the affirmative, 
whether the lower court, with reference to the decision of this Court 
in the case of Sheikh Goodur versus Sakhawut Alee, decided on the 
12th September 1850, should be limited by the terms of this plaint 
to a consideration of the regularity of the proceedings in the sum- 
mary suit " 

Judgment. 

The case having been called on two days, viz. 22nd December and 
10th February, and the appellant being again absent this day, case 
struck off in default Costs against appellant 



The 17th Fbbeuary 1853. 

Present : 

W. B. JACKSON, Esq., Judge. 

A. J. M. MILLS, Esq., | n^^r,*;^^, 7.,^^^* 
TL H. MYTTON, Esq, l^-^^^^''^-^^^- 

Case No. 267 op 1852. 



Special Appeal from the decision of Moulvee Mahomed Nazim 
Khan, Additional Principal Sudder Ameen of Dacca, dated 5th 
December 1851, reversing a decree of Baboo Nyaruttun Mullich, 
Moansiff of Naraingunge, dated \lth May 1851. 

BUNGCHUNDER CHUCKERBUTTEE, (one of the 
Defendants,) Appellant, 

versus 
OOMUR KHAN, (Plaintiff,) Respondent. 
Vakeel of Appellant — Baboo Gugadanund Mooherjee. 
Vakeel of Respondent — Moonshee Fuqeer Ahmud. 
This case was admitted to special appeal on the 7tli June 1852, A party 
under the following certificate, recordea by Sir R. Barlow and Mr. JJJ^^ent 

R. H. My tton. revenue for a 
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co-sharer may « PlaintifF saed the defendant^ his partner in a zemindaree, for 

su^rprovlded monev which he asserted that he had paid into the collectorate oil 

the revenue his (defendant's) account 

rus notne- ** ^he moonsiff rejected the claim^ declaring that an action would 

oessa^ he not lie for a sum paid as this was before the last safe date> by one 

ttirverylaaf*^ partner on accoxint of revenue due by the other. 

day. *^ The principal sndder ameen reversed the decision^ holding that 

such an action would lie^ the plaintiff having paid the money after 

the kist had become due, although before the last safe day. 

*^ The defendant now applies tor the admission of a special appeal^ 

on the ground that he paid in liis revenue on the last safe day, viz. 

October 3rd, and that if the plaintiff tendered it and it was received 

by the collector previous to that date, he is not answerable for the 

repayment of that sum. 
^ We admit a special appeal to try the question whether an 

action will lie under the circumstances for the money so paid by 

the plaintiff.'' 

Judgment. 

Messrs. W. B. Jackson and A. J. M. Mills. — We are of opi- 
nion, that the plaintiff having paid up the defendant's revenue after it 
became due was entitled to recover that sum with interest It was 
« not necessary that he should wait till the very last day on which 
the revenue would be received in the collectorate. As soon as the 
kist fell due, plaintiff was authorized in paying it for his co-sharer, 
and unless it was privately repaid to him may claim in Court to 
recover the amount so paid on his co-sharer's account — Decision 
affirmed ; costs against appellant 

Me. R. H. Mytton. — I do not entirely concur in the above 
judgment I think that the plaintiff, having paid the money for his 
sharer after the kist become due, is entitled to recover the amount 
paid, and therefore that his suit will lie ; but as there was no neces- 
sity for him to pay until the last safe day in order to save the estate 
from sale, I do not think that he should receive interest, or that 
costs should be awarded against defendant ^ 
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The 17th Fsbbuary 1853. 

Pbbsbnt : 

W. B. JACKSON, Esq., Judge. 

A. J. M. MILLS, Esq., \ rxa: - *: i a 
R. H. MYTTON, Esq., ] OjSun^ng Jndges. 

Case No. 270 op 1852. 



a 



Special Appeal from the decision of Moulvee Gholam Usghur Khan, 
Principal Sudder Ameen of Shahahad^ dated 8th May 1850, 
affirming a decree passed bg Mauhee Zgnooddeen, Moonsiff of 
Sasseeramy dated 2hth June 1849. 

ROOSTUM KHAN and others, (Defendants,) Appellants, 

versus 

JOWAHIR SINGH, (Plaintipp,) Respondent. 

Vaheel of Appellants — Moulvee Aftahuddeen, 

Vakeel of Respondent — Sumbhoonath Pundit. 

This case was admitted to special appeal on the 9tli June 1852, in a suit 
under the following certificate recorded by Messrs. W. B. Jackson to foreclose 
and J. R. Colvin. rffiT'' 

''The plaintiff sued the defendants (petitioners) to cancel a deed wie, the fact 
6f conditional sale, on the ground that the amount mentioned in ofthe^nKmey^ 
the deed had been realised by the defendants before the expiration <l"e *o the 
6f the year after the issue of notice of foreclosure. An inquiry hav2^?^n 
was held by the lower court, from which it appeared that the P^4 after the 
defendants hud still rupees 1-14 to receive out of the sum due to ^SoJofnadce, 
them on the mortgage bond when the year expired. This sum doeenotren- 
was made Over to them by the lower court from a sura which the fbso^te^f^the 
plaintiff lodged in Court after suing to redeem the mortgage. As notice waa not 
the money was not however lodged till after the expiration of the reg£? ^^^ 
year's notice, it was not available for the purpose of redeeming 
the mortgage. 

** We admit the special appeal to try whether the conditional 
tale had not become absolute before the amount of the mortgage 
had been paid off or tendered to defendants." 

Judgment. 

As it appears from the proceedings of this Court of 23rd Sep- 
tember 1850» that the notice was not regularly issued to the parties 
concerned, and the conditional sale had not therefore become abso- 
lute, the &ct that the rupees 1-14 was not paid till after the period 
mentioned in the incomplete notice cannot affect the claim to 
redeem the mortgage. Appeal rejected ; costs ogainst appellants. 



Digitized by VjOOQ IC 



( 222 ) 



Decision of 
the lower ap- 
pellate court 
reversed, the 
principal sad- 
der ameen hav- 
ing^ omitted to 
notice or to 
draw an issud 
upon the plea 
iirg'ed in ap- 
peal before 
niin. 



Thb 17th February 1853» * 

Present : 

W. B. JACKSON, Esq., Judge. 

A. J. M. MILLS, Esq., 1 n4K^ni;r.n T«^r,.. 
R. H. MYTTON, Esq., ^ Officiating Judges. 

Case No. 314 of 1852. 



Special Appeal from the decision of Moulvee Ahdool Alee, Principal 
Sudder Ameen of Rajshahge, dated 3\st December 1861, revers- 
ing a decree passed by Hurmohun Newgee, Moonsiff of Beauleah, 
dated 30th November 1850. 

HOSSEIN SIRDAR, (Plaintiff,) Appellant, 

versus 

NUFUR MUNDUL and another, (Defendants,) 
Respondents. 

Vakeel of Appellant — Moonshee Alee Afsur, 

Vakeel of Respondents — Baboo Kishen Sakha Mooherjea. 

This case was admitted to special appeal on the 6th Jaly 1852^ 
under the following certificate recorded by Sir R. Barlow and Mr* 
W* B. Jackson. 

" Sib R. Barlow. — The plaintiff sued two defendants on a 
bond, and got an ex parte decree in the moonsiff's court 

^^ The defendants appealed, pleading enmity, and putting two 
copies of petitions alleged to be presented by Seetul Sirdar against 
Mohobut Mundul, upon the strength of which he, the principal sud- 
der ameen, reversed the moonsifF's decision. In special appeal the pro* 
visions of Circular Order 12th March 1841 are urged; and it is 
further pleaded that the principal sudder ameen, without having 
drawn a proceeding under Section X. requiring the respondent to 
meet and refute tlie pleas urged in appeal by the defendants, and 
without giving any opinion distinctly as to the integrity of the bond 
on which the moonsiff had relied, reversed the decree passed in 
plaintifi^s favor by the moonsiff upon the mere averments of the 
appellants, and without taking proof from the parties of theiif 
respective pleas in the appeal stage. These are irregularities 
which, in my judgment, render the principal sudder ameen's deci- 
sion of non-effect. The case should be remanded, and the princi-^ 
pal sudder ameen, after complying with the law, will pass a decision 
on the merits as urged by the parties. I would admit a special 
appeal with reference to the above remarks. 

" Mb. W. B. Jackson. — I do not think there was any necessity 
of drawing a new issue in appeal, nor could a new issue be decided, 
the defendants having allowed the case to go ex parte. The suit is 
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for money, and the point at Issue In the lower as well as in the 
higher court is, whether the bond is proved or not? In appeal the 
defendants throw suspicion on the issue of the notice, urge that the 
case has been hurried through the lower court without tlieir know- 
ledge, and produce two petitions in proof of ill-will against them. 
The principal sudder ameen on this plea rejects the evidence to the 
bond, on the ground that it is by no means improbable that the 
statement of defendants is true. The principal sudder ameen's deci- 
sion may be wrong; but it appears to me that, on the point of the 
sufficiency of the evidence before him, it is final, and not open to. 
special appeal." 

Judgment. 

We find tliat the case was decided ex parte by the moonsiff. The 
defendants appealed on the ground that the notice was not regularly 
issued. 

The principal sudder ameen has drawn no issue on this point, nor 
has he decided, whether the notice was or was not regularly issued ; 
but without pronouncing on this point he has admitted new docu- 
ments on the part of defendants, and on the ground of those docu- 
ments he has reversed the decision of the case. This is irregular, 
and it is impossible to deal with the case in its present state. The 
principal sudder ameen's decision is reversed, and the case re- 
manded. The principal sudder ameen will, in taking it up again, 
first draw a new issue and decide on the defendants' plea of the 
insufficiency of the notice. If he rejects that plea he can still decide 
the appeal on the record as it stands, but if he admits the insuffi- 
ciency of the notice he must remand the case to the moonsiff to be 
tried afresh before both parties after admitting the defendants' 
answer. 
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A person 
holdiDgp an 
asssignment on 
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third party 
although he 
may not have 
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assignment. 



Thb 17th February 1853. 

Present : 

W. B. JACltSON, Esq., Judge. 

A. J, M. MILLS, EsQ.,!^^^ ... ^ . 
R. H. MYTTON, Esq j^««^«^i/ ^^^3^^- 

Case Na 841 of 1852. 






Special Appeal from a decision passed by Mirza Mahomed Siddiq 
Khan, Principal Sudder Ameen of iSarun, dated ^th January 
1852, affirming a decree passed by Moulvee Mahomed Haneef 

. Khan, iiudder Ameen of that district, dated 18th March 1851. 

BUNDHOO MAHTOO, {Plaintiff,) Appellant, 



versus 



TEELUK SAHOO and others, (Diefendants,) Respondents. 
Vakeel cf AppeUant—Mr. J. G. Waller. 
Vakeel of Respondents — Baboo KUiken Kisbere Ghost, 

This case was admitted to special appeal on the 2nd Augnst 
1852, under the following certificate recorded by Messrs. W. B. 
Jackson and R. H. Mytton : 

" Mb. W. B. Jackson. — The plaintiff has a claim against a (kotee^ 
honse of business* In {)ayment of this claim, the house assigned 
to him a sum of money due to the house from a third party. The 
third party on presentation refuses to pay the sum so assigned. The 
plaintiff sues the house and the third party. 

^^ The principal sudder ameen decrees against the bouse ; but as 
the draft or assignment bears no acceptance of the third party, ex- 
empts that party from the decree, and will not allow the plaintiff to 
prove the third party's debt to the house, because the suit is on the 
draft or assignment, not on the transaction between the house and 
the third party. 

^^ I think the decision is right The plaintiff must adhere to the 
terms of his suit He sues simply on his draft or assignment which, 
bearing no acceptance, is not good against the third party. 

"Mb. R. H. Mytton. — The appellant was the original plaintiff 
in the suit His statement was that he had supplied saltpetre to 
the house of Shib Sohay Loll and Hurry Doss through their 
gomashta. In part payment for this saltpetre the house of Shib 
bohay and Co. made an assignment (Hunkha') on Radha Sahoo in 
favor of the plaintiff for rupees 300 ; that person being in debt to 
the above-mentioned house to that extent The plaintiff failing to 
obtain payment sued the house of Shib Sohay and Go. their 
gomashta, and the heirs of Radha Sahoo. The lower courts ex- 



Digitized by VjOOQ IC 



( 225 ) 

empted the heirs of Radha Sahoo ; the principal sudder ameen 
giving as his reasons that the assignment was not accepted. 

" I admit a special appeal to try whether the holder of such an 
assignment without acceptance can have his action on it and whether 
the court ought to go into proof of the debt of the alleged debtor on 
his suit" 

Judgment. 

Messrs. W. B. Jackson and A. J. M. Mills. — We find 
that the suU is Hot exclusively on the assignment The plaint 
discloses otiier facts and another document, under which, combined 
with the assignment, it is contended that the third party's, Radha 
Sahoo^s, heirs are liable for the plaintifi's claim on the assignment 
We think that the principal sudder ameen is wrong in declaring 
that issue cannot be joined on the point of tibe liability of Radha 
Sahoo's heirs under the circumstances of the case. The point of 
their liability ought to be tried tuid decided on equitable principles. 
The decision is therefore reversed^ ^nd the case remand^ in order 
that the principal sudder ameen may declare whether, under the 
circumstances, and wiA reference to the documents filed, including 
the (suttah) agreement between Shib Sohay and Radha Sahoo, the 
liability of Radha Sahoo's heirs is or is not established for the 
amount of the assignmeait 

Mb. R. H% Mytton.— I concur in the above order. I am of 
opinion that a person can sue on an assignment upon a third party, 
and slioiild be permitted to prove the ^t of the assij^ee to the 
assignor whether liis j^aint discloses the fact of his holding other 
documents or not 
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The 17th Febeuaey 1853. 

Present : 

W. B. JACKSON, Esq., Jvdge. 

A. J. M. MILLS, Esq., \ n/»^v,/,%.^ 7.,^n.o 
R. H. MYTTON, Esq., I^.^^^^*'^-^"^^- 

Case No. 344 of 1852. 



Special Appeal from the decision of Mr. W. LukCy Judge of 
Zillah Mtdnapore, dated 17 tk February 1852, affirming a decree 
passed by Mr. A. Davidson^ Principal Stidder Ameen of that 
district, dated 14<A August 1850. 

SOONDERNARAIN MITTER and othees, (Defendants,) 
Appellants, 

versus 

CHOWDREE RUGHOONATH PAHAREE, (Plaintiff,) 
Respondent. 

Vaheel of Appellants — Baboo Hurhalee Ghose. 

Vakeel of Respondent — Baboo Kishen Kishore Ghose. 

The declara- This case was admitted to special appeal on the 2nd August 1852* 

Uonofthecoi- under the following certificate recorded by Messrs. W. B. Jackson 

S$Dg°fiir" and R- H. Mytton. 

in a resump- ** Me. W. B. Jackson. — The plaintiff, a zemindar of a two annas 

pm*<J*Go-*^* 5 gundas of the zemindaree mehal, pergunnah Berookool, sues to 
yernment that recover possession of a 2 annas, 5 gundas sharq of roouza Bela^ 

mS^erSbre ^^^^^^ ^^ States to be part of his zemindaree purchased at a reve- 

not claimed by nue sale, and wasilat of the same. 

wm notpre^' " '^^^ defendants plead possession as hereditary lakhirajdars 

vent a defen- before the Dewanny. 

dantfromraia- « The judge awards possession and wasilat. 

infra claim of ^^ mi. i.- i.» • j 

lakhiraj 1 he objectious raised are, — 

a^inst a Be- tc First. — That this is a suit for specific lands, but no boundaries 

mindarsuinff • • ^i i • *^ ^ ■ 

not to resume, ^SQ given in the plaint 

but to dispos- •« Second, — That no date is given in the decision for which wasilat 

seas without • ^ i i i *. j 

the form of a IS to be Calculated. 

resumption « Third, — That the decision is contrary to a former decision on 

*" '■ a suit by another sharer in the zemindaree when the land was de- 

clared lakhiraj. 
** I find that the decision is defective, — 

^^ First, — As regards wasilat, no date being given from which 
they are to be given. 

" Secondly, — But the most important defect is not pleaded, though 
it cannot be passed over, viz. that this is not a suit to resume, but a 
suit to obtain, possession, — the nature of the suit being shown by 
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the claim for wasilat for past years. Now the special commis- 
sioner on the part of Government declared that Government 
has no claim to assess those lands^ as they have been included 
in the permanent settlement; and as the collector had in 
the resumption court dispossesed the lakhirajdars^ the special 
commissioner ordered the lands to be given up to the laklii- 
rajdars again, and the mesne proceeds to be paid them by 
Government, which was done» The possession of tlie defendants as 
lakhirajdars was thus firmly estabh'shed, and they could not be 
ousted of that possession, except by a resumption suit on the part 
of the zemindar. This is not a resumption suit, but a suit for pos- 
session, and yet on the ground of the special commissioner's 
decision the judge awards possession to the zemindar. 

" Thirdly^ — It cannot be contended that is a suit under Section 
X* Regulation XIX. of 1793 ; for that law does not contemplate a 
suit of any kind but a dispossession without application to a court 
of justice:, moreover the defendants plead a grant before the 
Dewanny. 

" I therefore admit a special appeal to try whether the decision 
is not defective, because — 

" Fvrst^ — It sets aside the lakhiraj tenure on a suit for possession 
without a resumption suit, i. f., a suit to resume. 

" Secondly y — It resumes the tenure and awards wasilat for past 
years on a suit for possession merely. 

** Thirdly y — It awards wasilat without specifying frorti what date. 

** Mb. R. H. Mytton. — I do not coincide in the opinion regard- 
ing this case recorded by Mr. Jackson. The plaintiff states his 
case thus : — ^ I purchased a share in the zemindaree at a revenue 
sale. The defendants opposed my obtaining possession of the dis- 
puted land ; but the judge on 23rd December 1841, enforced my 
claim ; defendants then by an anonymous petition caused a resump- 
tion suit against themselves to be instituted in the collector's office. 
The collector declared the land liable to resumption, and was about 
to assess it when I, becoming aware of the circumstances, objected. 
Permission to appeal against the decision for resumption was given 
to me; I did so; but defendants, nevertheless, were admitted to a 
temporary settlement. On the 9th September 1 844, the resumption 
decree was reversed, and Annund Chunder Mitter, assistant super- 
intendent of settlements, misconstruing the special commissioner's 
order, gave possession to the defendants ; I appealed against this to 
the commissioner, who referred me to a suit ; consequently I have 
brought this.' 

" The decision of the special commissioner is in these terms : 
^ From the letter of the secretary to the Sudder Board, it appears 
that mouza Bela is in book No. 1,719, but whether resumed or 
not the Board cannot say. A former collector in his roobukaree of 
23rd August 1843, states that mouza Bela has been, included in the 
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settlement This being tiie case Government cannot claim ; bat if 
it is in the possession of a lakhin^dar, it must be left in bis posses^ 
sion without assessment Ordered that appeal be decreed^ and 
mesne profits be given to appellant or to the lakhirajdar according 
to whosoever was in possession.' 

^ This I construe aa deciding only that Gh>v«mment has no 
claim, but not that the zemindar has no claim. On the contrarj, 
the grounds of the decision are that the mouza in dispute was 
included in the settlement If it was included in the settle- 
ment of the plaintifTs zemindaree and assessed as a portion 
thereof, the presumption is that the defendants obtained the 
mouza as lakhiraj subsequent to 1790, in which case the plain- 
tifl'is entitled under Section X. Regulation XIX. of 1793, not onljr 
to resume, but to take possession. In my opinion a suit will lie to 
enforce any right declared in a regulation and tliat, therefore, a suit 
will lie to enforce the richt of a zemindar under the above-quoted 
law, and of this nature tliis suit may be considered to be. 

'^ I think the decision is defective in not testing theplaintiflTf 
claim by that law, and for not considering whether under such a 
suit, wasilat should be awarded at all, and if awardable, for not 
specifying the date from which they are to be calculated. For 
these reasons I would advocate a remand.*^ 

Judgment. 

A zemindar sues for possession of lands stating that these lands 
are part of his zemindaree, and that he has been ousted of them 
since the decennial settlement 

The defendants declare the lands to be their lakhiraj lands, 
under a grant before the Dewanny. 

Now if the plaintiff can prove that the lands are held by a grant 
made since December 1790, so as to bring the tenure within the 
description contained in Section X. Regulation XIX of 1793, plain- 
tiff has a right to recover possession without suing to resume. 

But the judge has not tried this point The decision of the 
commissioner is to the effect that Government has no claim, because 
the collector has said the lands are part of the zemindaree. Such 
a declaration is sufficient for the Government, but it is not conclu- 
sive against the lakhirajdar as opposed to the zemindar. 

The decision of the commissioner therefore is not conclnsive on 
the point at issue in this case, namely, the right of the zemindar to 
dispossess without a resumption suit; and the judge's decision 
being based on that decision is incomplete. 

The defendants' plea of occupation under the grant since before 
the Dewanny must be tried and disposed of on the evidence pro-' 
duced : if established, tlie plaintiff's suit for dispossession must be 
dismissed, but he may still have a suit to resume the defendants* 
lakhiraj tenure. 
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The decision is reversed, and the case remanded to be tried over 
again with reference to the foregoing remarks. 

The judge will also take into consideration whether a claim for 
wasilat will lie under such circumstances, and if he holds the claim 
good he will mention the date from which he considers the wasilat 
ought to be calculated. No date is given in the decision under 
consideration. 



The 21 st Fbbeuary 1853. 

Pbesent : 

W, B. JACKSON, Esq., Judge. 

A. J. M. MILLS, Esq., 1 r^iK^^^i^^ t»»^^^^ 
R H. MYTTON, Esq., | ^•^^^'^ ^"^""^ 

Case No. 120 op 1851. 



Regtdar Appeal from the decision of Syed Abbas Alee^ Principal 
Sudder Ameen of Dacca, dated 2\st November 1850. 

Mr. G. M. gasper and others, (Plaintiffs,) Appellants, 

versus 
KOODKATOOLLAH CHOWDREE and others, (Defendants,) 

Respondents. 

Vakeels of Appellants — Baboo Ran^ersatid Roy and Baboo Ktshen 

Kishore Ghose. 

Vakeels of Respondents — Messrs. J. G. Waller and E. Colebrooke. 

Suit instituted for possession of chur lands of Hoglah, valued at Case remand- 

vnnPAfl 1 ^ 't^O^ ed, the decision 

rupees I«l,az;M$. being defective 

Baboo Ktshen Kishore Ghose for the plaintiffs, appellants. — ^This m not diapos- 
18 a suit for certain lands brought by one sharer in an estate acainst J^?n*f ^at^esue) 
another sharer. The shares were divided off in 1198 B., and ap- m.,ther!erht' 
proved by the Government The shares bear separate jummasy ^rtohTsi^ific 
and are held on separate tahoods. The Court referring to the plaint plots of land. 
observe that it is stated, that the lands have not been divided off. 

Baboo Bampersaud Roy admits this, and cannot therefore deny 
that the shares are not divided off, except by a private division 
among the parties themselves. Contends that the plaintiffs have 
nevertheless a right to sue for the lands. Refers to precedent, 
Sudder Dewanny Adawlut, 8th April 1848, Ramnarain Dntty versus 
Suroopchunder Bose, in which it was held, that a sharer holding 
specific lands under a private Butwarah, might sue a ryot for rent 
of a portion of those lands. Contends this b strictly in point If 
the sharer has a right to the rents of the specific lands under a pri- 
vate division he has a right to possession of them. Refers also to 
case Sudder Dewanny Adawlut, Ist April 1852, Brijhorree Ghose, 
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to the same effect. States that possession has been held, tinder this 
private division, for above sixty years. 

Mb. W. B. Jackson. — It appears to me doubtfnl whether the 
plaintiffs, under the circumstances stated in their plaint, can esta- 
blish a right to specific lands in the estate. The plaintiffs are joint 
sharers in the estate, and assert that the sharers have made a pri- 
vate division of the lands which has not received the consent of 
authority of the Government Now, it is a fundamental principle 
of the revenue system of India, that tlie Government is the owner 
of the land, and that no private party can hold a right to any speci- 
fic lands except by assignment originally from Government No 
such assignment of specific lands has been made by the Govern- 
ment in this estate, which is held jointly by the sharers on one 
jumnia and under one tahood. I do not think that the lapse of any 
time would constitute a right to specific lands without the consent of 
the Government ; and if we award to the plaintiffs what they claim, 
I think we shall acknowledge a right which does not exist Of 
course if the suit be tried as it stands, and an award be made on ita 
merits, such award will not be good against any claim on the part 
of the Government for revenue; but it appears to me objectionable 
to make an award in a court of justice of such a nature. Still I see 
that sharers holding specific lands under private btitwarahs have 
been allowed to sue for rents of those specific lands ; and the prece- 
dents to that effect appear to support the right of the parties to have 
a decision of Court on the basis of their own private arrange- 
ment, with reservation of rights of the Government I conceive 
that the plaintiff's' right to specific lands cannot be admitted on their 
own showing ; but as the precedents are against this opinion, the 
case must go on. 

Messrs. A. J. M. Mills and R. H. Mttton. — ^The issue sug- 
gested by Mr. Jackson does not, in our view of the pleadings, arise 
in the case. Both parties aver that they are in possession of sepa- 
rate lands under a butwarah made upwards of sixty years ago. 
Whether their shares bear distinct jummas in the collectarate or not, 
is not clear supposing that they dx) not, we can see no objection to 
such a suit as this being allowed to be tried. The plaintitts allege 
that being in possession of separate lands under a butwarah, they 
were dispossessed of a portion of them by the defendants, proprietors 
of other shares in the pergunnah. The defendants deny dispossess- 
ing plaintiffs, and assert that they are in possession of the lands to 
which they were entitled under the butwarah. They thereby 
admit the butwarah as good against themselves. The decision 
inter partes of the point put in issue, viz., the holding possession 
tinder the butwarah and the being dispossessed therefrom, cannot 
affect the question of Government revenue, if at any time it should 
have to be apportioned on account of the butwaran alluded to not 
being recognized as valid according to law. 
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The Court has in the case of Bamnarain Dutt (page 297 of 
Sadder Dewanny Adawlat Decisions for 1848) and that of Brij- 
hurry Ghose (page 286 of Sudder Dewanny adawlut Decisions for 
1852^) allowed proprietors of joint estates, but holding separate lands 
to sue separately for rent, and we think that by analogy they may 
sue their partners for lands from which they may be dispossessed. 
A contrary holding would, in our opinion^ cause extensive practical 
inconvenience. 

BcAoo Kishen Kishore Ghose proceeds on this second issue, that 
the award of possession to plaintiffs on a local investigation to follow 
the judgment is improper. 

Three churs are awarded to plaintiffs with wasUat, such as may 
hereafter be proved to have been collected by the defendants for 
the three chursy viz., chur Hooghla, chur Koomeria and chur Hajeea- 
bad. Contends that the possession oucht not to be contingent on any 
local investigation ; that it ought to declare positively, whether the 
lands sued for are or are not the property of plaintiffs. 

Mr. J. G. Waller y in answer for defendants, wishes to receive the 
decree as it stands. 

The Court. — We find that the principal sudder ameen's award 
is of no value in the case, and does not dispose of the main point at 
issue. The award is for three churs by name Hooghla, Koomeria, 
and Hajeeabad ; but no dispute was raised as to plaintiffs' right to 
these churs. The plaintiff's' claim is for land included in a certain 
houndary as belonging to them in these churs, and the principal 
sudder ameen has not decided whether this land as defined by the 
boundaries belongs to plaintiffs as part of these churs or to the de- 
fendants. This is the main issue of the case, which must be re- 
manded in order that it may be tried. 

On the first issue. Baboo Kishen Kishore Ghose observes. — Prin- 
cipal sudder ameen dismisses the claim to part of the land in suit, 
because no previous possession or right has been established ; that 
there were no documents to support such right, and the witnesses 
on each side supported each his own party. Contends that as the 
butwarah papers were filed, and these were admitted by both par- 
ties, the principal sudder ameen is wrong in saying there were no 
documents. Refers to those papers as regards chur Mohun Sreepore, 
which is given entirely to the plaintiff's in the division ; and three 
other mouzas, viz., Nulhutta, Tolahparah, Singhul Mooree, are in 
the same position exactly. 

Mr. J. G* Waller answers* — That the decision should not be in- 
terfered with. Contends that under tlie principal sudder ameen's 
finding he ought to have dismissed the claim of plaintiffs altogether 
as no suffient proof of right or dispossession had been given in. The 
principal sudder ameen says the butwarah papers do not show the 
boundaries, nor do the chittas filed in support of them. 
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Judgment. 

We have above decided, that the case must go back on the first 
issue. On the second issue we pass no order, but simply observe 
that the whole case is open to revision by the principal sndder 
ameen on remand ; — and he will in reconsidering the case give 
attention to the arguments used by both the parties as above re- 
corded, and will declare specifically in favor of plaintiffs or against 
them as regards each separate plot of land included in the plaint 

Decision reversed. Case remanded for retrial, with reference to 
the above remarks. 



The 21st Fbbbuaby 1858. 

Pbssent: 

W. JACKSON, Esq,, Judge. 

A. J. M. MILLS, Esq., 1 ^^ . ^. r . 
R. H. MYTTON, Esq.! / Offi^ttng Judges. 

Case No. 314 of 1851. 

Begular Appeal from the decision of Baboo Oopender Chunder Nyor 
ruttuuy Principal Sudder Ameen of Jessore^ dated IBM April 1851. 
EAMAKANT ROY CHOWDREE, (Plaintiff,) Appellant, 

versus 

NEELMONEE DEBEA, and others, (Defendants, 

Respondents, 

Vakeel of Appellant, — Baboo Kishen Kishore Qhose. 

Vakeels of Respondents, — Moonshee Fuqeer Ahmud and Baboo Nubin 

Chunder Pal. 

Suit laid at rupees 7,233-8-9 for possession of one anna share of 
talook, &C. with mesne profits. 

Baboo Kishen Kishore Ghose, for the appellant — The principal 
sudder ameen dismissed the claim of plaintiff on the ground of lapse 
of time. Contends that the twelve years had not elapsed before institu- 
tion of suit Plaintiff claims for a share in an estate bv inheritance, 
and to set aside a false solenama said to be executed by plaintiiF 
and others. The suit was instituted 1st May 1850, or 20th Bysakh 
1267 B. S. 

Plaintiff says he attained majority in 1249 B. S. ; but he did not 
give the month or date ; it is therefore assumed at the beginning of 
1249, B., eight years and nineteen days had passed by this computa- 
tion from the date of majority. The principal sudder ameen declares 
otherwise ; but does not fix the date when the right to sue expired. 
The suit is also to reverse an order of Regulation XV. of 1824, from 
which fifteen years, five months, twelve days have elapsed. But 
omitting the time of minority, the suit is within twelve years* The 
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plaintiflPs vakalatnama for this case is dated 14th December 1838, 
and on 25th February 1839 the answer was filed; 10th March 
1838, Ramkoomar, plaintifF, sued this plaintiff with other sharers. 
If the time be counted from that date, plaintiff is within time. He 
says that if plaintiff had been minor at that time he onght to have 
stated this ; but the suit was general against all the sliarers, and the 

flaintiff was included with others in one vakalutnama, although 
e was a minor at that time and there is no reason to suppose this 
otherwise. 

In the collector's proceedings 16th June 1838, plaintiff is mention- 
ed as minor. This was for mutation of names, and from that time 
twelve years have not elapsed; being about a fortnight less. 

On the 18th June 1838, in a statement made by Juggemath Bis- 
was on the part of Neelmunnee Debea defendant, plamtiff is men- 
tioned as minor; and this also brings him within time by one month 
and seventeen days. Ramakant is called minor, but Setakant, whose 
name is in the same notice, is not so mentioned. The witnesses 
swore to the minority but the principal sudder ameen went exclu- 
sively on the written document in declaring against the plaintiff. 
The plaintiflTs junum pattur (horoscope) is filed and attested by 
witnesses ; and this proves the suit to be within time. The princi- 
pal sudder ameen says nothing of it 

Moonshee Fuqeer Ahmed, for defendant, Neelmunnee Debea, 
answers. — Contends that the decision of Regulation XV. of 1824, is 
dated 18th November 1834. Plaintiff was present in that case in 
person, as recited in the proceedings. Supposes plaintiff must there- 
fore have attamed majority. 

JUDGHBNT. 

We are of opinion that the reasons assigned by the principal sud- 
der ameen for rejecting the claim on the ground of lapse of time are 
insufficient The suit was instituted on the 1st May 1850, to set 
aside a summary award under Regulation XV. of 1824, dated 18th 
November 1 834, and obtain possession of a share. It is true that from 
the 18th November 1834 to the IstMay 1850 is more than twelve 
years, but the plaintiff states that he was a minor till 1249 6. or 1842, 
in proof of which he files his horoscope and examines several witnesses 
who support the truth of his statement Further, it appears that in 
1838, on the 18th June, the manager of the defendant Neelmunnee 
Debeia, himself, in giving a receipt connected with a case of mutation 
of names, mentioned the plaintiff as a minor. There is nothing; to 
throw suspicion on the statement The plaintifTs name, indeed, is 
mentioned as one of the parties present in 1834, at the time of the 
decision under Regulation XV. of 1824, but it is not there stated that 
lie had attained majority. It is simply noted that he was present in 
the court ; and this cannot be considered proof of his majority at 
the time. 
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Taking the plaintiflp's minority to have extended to the 18th June 
1838> the date on which defendant's manager so described him, his 
present suit is within time. We therefore reverse the decision, and 
remand the case to be tried on its merits. 



The 21st Febedary 1858. 

Present : 

Sir R. barlow, Bart., \ . , 
J. DUNBAR, Esq., ^^uages. 

Petition No. 675 of 1852. 



Remand on 
special appeal, 
the — ^ ' 



Budiler ameen 
in hi8 decision 
relyiiiff on a 
precedent 
whiub has 
since been 
overruled by 
the Court. 



In the matter of the petition of Hadee Alee and others, filed in 
this Court on the 22nd September 1852, praying for the admis- 
sion of a special appeal from the decision of Mirza Mahomed 
Siddiq Khan, principal sadder ameen of Sarun, under date the 
lOth August 1852, striking oft* his file the appeal from the decision 
of Moulvee Mahomed Hunniff, sudder ameen of that district, under 
date the 30th November 1 850, in the case of Sheikh Hyder Buksh, 
plaintiff, verstts Hadee Alee and others, defendants. 

It is hereby certified, that the said application is granted on the 
following grounds : 

Hyder Buksh, plaintiff, sued the defendants, petitioners, for 
possession of certain lands, and got a decree from the sudder ameen. 
The petitioners, defendants, seven in number, appealed jointlj. 
Subsequently one of them withdrew. Upon this ground the prin- 
cipal sudder ameen, with reference to the case of Persaud Singh 
versus Fuheemoonissa, at page 386 of the Sudder Decisions of 
1851, (16th June), ordered the appeal to be struck off. 

With reference to the decision of the 7th June 1852, Tamee- 
kanth Lahoree, appellant, versus Bhageruttee Debea, and of Messrs. 
Gibson and others versus Dwarkanath Ghose and others, decided 
on the 27th January 1853, (not yet published, but about to be 
circulated), we admit a special appeal and remand the case. The 
principal sudder ameen, in retrying the case, will not dispose of it 
upon the principle which he has assumed to be correct, as laid down 
in the judgment quoted by him, but with reference to the principle 
established in the judgment of this Court in the case disposed of in 
January last to the eii'ect that the withdrawal of one out of several 
plaintifi's does not render it absolutely necessary to pass an order of 
nonsuit. If the circumstances are such as to admit of it, the case may 
be carried on to judgment by the remaining joint plaintiffs, or appel- 
lants in cases of appeal. In this case the appellants were defen- 
dants in the lower court, and the principal sudder ameen will have 
to consider whether the question at issue between the parties is 
one which can be fully tried and determined as between the plain- 
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tiff, respondent, and the remaining defendants, appellants, or one 
in which from its nature and circamstances, the withdrawal of one 
of the appellants precludes his making a complete decree. Should 
he think it necessary to throw out the appeal, he will record at 
length his reasons for doing so. 



The 22nd February 1853. 

Present : 

Sir R. BARLOW, Bart., 
J. DUNBAR, Esq, 

Petition No. 48 op 1852. 



> Judges, 



In the matter of the petition of Sree Gopal Chowdree and others, Remand on 
filed in this CJourt on the 21st February 1852, praying for the ad- J{,e**^^^.i"P^of 
mission of a special appeal from the decision of Mr. R. M. Skinner, tiie jud^°be- 
judge of Jessore^ under date the 20th November 1851, reversing inpr incomplete 
a decree passed by Mr. C. Mackay, principal sudder ameen of that to thrprovi-^ 
district, under date the 28th April 1849, in the case of Sree Gopal wonsof Act^ 
Paul Chowdree and others, plaintiffs, versus Ramruttun Roy and Theexact**^' 
others, defendants. question to 

It is hereby certified, that the said application is granted on the tiie*cMelf also 

fullowing grounds : pointed out by 

The decision, in connection with which this application is made, ^^ Court. 
will be found at pages 35 and 36, of the printed Decisions of zillah 
Jessore for November 1851. It bears date the 20th of that month. 

The application is made on the grounds tliat the judge has 
reversed the decision of the principal sudder ameen without 
refuting the reasons and reasoning on which that officer had found- 
ed his decision, and that he had committed an error in considering 
that the putnee title was the question in controversy in this case. 

It appears from the decision of the principal sudder ameen that 
assuming the plaintiffs to be in possession of mouza Dahakool, 
pergunnah Eusufpore Amerabad, and the defendants in possession 
of monza Akodah, pergunah Eusufpore, the (]^uestion which he set 
hinwelf to try was, to which of these mouzas did the lands, designa- 
ted as Madai Beel, belong. He recorded his reasons in detail for 
considering that they pertained to the mouza in possession of the 
plaintiffs and gave judgment accordingly. In appeal the judge 
recites a number of documents filed by the plaintiffs and reverses 
the <M*der of the lower court, merely observing that these documents 
do not prove a distinct title. This is not fulfilling the requisitions 
of Act XIL of 1843. The real issue between the parties in this 
case is, to which of the above-mentioned villages do the lands 
belong. It is not necessary for adjudicating this point that the 
plaintiSs should produce tlieir title<Kleeds as putneedars, as their 
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occupancy of Dahakool as such is not disputed; and it is not 
requisite that in bringing a claim for certain lands called Madai 
Beel, alleged to belong to their tenure, they should first show that 
their pottah actually includes Madai Beel, as it does not necessarily 
follow that Madai Beel does not belong to their putnee lease if the 
pottah should make no mention of it The question to be decided 
is in reality a boundary question as between the two mouzas, the 
settlement of which it is probable would not be assisted by the pro- 
duction of the title deeds of either party. We admit the special 
appeal, and remand the case to the judge, who will dispose of it 
with reference to the foregoing observations. 



The 22nd February 1853. 
Present : 
W. B. JACKSON, Esq., Jvdge. 

A. J. M. MILLS, Esq., 1 ^^ • ^. r a .. 
R. H. MYTTON/Esil^-^^^^-^^^^'- 
CASB No. 114 OP 1850. 

Regular Appeal from the decision of Moulvee Ahool Khyr MahxH 
med Alee, Principal Stidder Ameen of Tipperah, dated 3l$t 
December 1849. 

SUDAY KISHEN KUR, (Defendant,) Appellant, 

versus 

BABOO NUBKISHEN and another, (Plaintiffs,) 
Respondents. 

Vakeel of Appellant — Baboo Nedmonee JBanerjea. 
Vakeel of Respondents — Baboo Ramapersaud Roy. 
Caae tried Appbal laid at rupees 4,992-14-9-5, in part of rupees 9,641-7-6 
a^jf/incipiue- Originally sued for, for possession of lands with mesne profits. 
fendant with- Boboo Neelmonee Banerjea, for the appellant, defendant, opens 

appearand ^of ^^ ^^^* — '^^^'^ ^^ * ^'^'^ ^^ 8®^ *^^^® ^ mouroosee talookdaree on 
his heirs, held the ground that it was farmed after 1790, and to obtain mesne 
^^remancled P^^^fits of the Same. The principal sudder ameen has awarded 
for trial after possession Setting asido the talookdaree tenure, and giving mesne 
issue of notice, proceeds from the date of the plaintiff's purchase at a revenue sale 
of the zemindaree in which the talook is situate. From this decision 
defendant appeals. Contends that as Shamsoonder, one of the defen- 
dants, died pending the suit, and no notice was issued to his heirs to 
appear, but the case was decided without ; the decision is therefore 
wrong. 

Baboo Ramapersaud Roy, for plaintiffs, contends — ^That he was 
not bound to issue notice to the heirs. The vakeel indeed did 
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mention to the Court the death of Shamsoonder ; but the Court 
did not order the issue of notice for the attendance of the heirs. 

Judgment. 

The objection on the part of appellant appears valid, the plain- 
tiff made Shamsoonder a defendant because he was one of the 
owners of the tenure, to set aside and invalidate which was the 
main object of the suit. He was therefore a necessary party to 
the suit : and on his death pending suit, his heirs became necessary 
parties to the case, and the decree invalidating the tenure must be 
considered wrong, as passed without due notice to one of the prin- 
cipal parties interested in the suit. We therefore reverse the 
decision, and remand the case to be tried over again, after the issue 
of due notice for appearance of the heirs of Shamsoonder. 

The 22nd Fbbeuaey 1858. 
Present : 
W. B. JACKSON, Esq., Judge. 

A. J. M. MILLS, Esq., 1 n^^^^i^r. 7«^^^^ 

B. H. MYTTON, Esq,, /^•^^^*^•^"^'^• 

Case No. 223 of 1851. 



Regular Appeal from the decision of Mr, C Mackay, Principal Sud- 
der Ameen of Furreedpore, Dacca, dated I9th February 1851. 

Mb. G. FRENCH, (Plaintiff,) Appellant, 

versus 

KISHEN KOOMAR KHAN and others, (Defendants,) 
Respondents. 

Vakeel of Appellant — Mr. J. G. Waller. 

Vakeel of Respondents — Mr. R. Norris. 

Suit laid at rapees 6,34k3, for assessment of land. 

Mr. J. G. Waller for the plaintiff objects to the decision of the 
lower court against his client The principal sudder ameen has 
not decided the points at issue in the case. He ought to try wlie- 
ther the defendants are liable to the enlianced rent claimed by plain- 
tiff, but lie has not done this. He says plaintiff has not filed the 
lease from the zemindar to Mr. Fergusson ; that plaintiff holds 
J'rom Mr. Fergusson and therefore the lease was necessary. 
We filed a copy of the defendants' kubooleutj but that is 
sufficient evidence of the tenure, at least, primd facie evi- 
dence, though the defendants may question it if they like. The 
defendants admit the kubooleut; but plead some subsequent 
arrangement affecting the same. The zemindar admits by a petiUon 
that the plaintiff has a right to enhance the rents. Contends tnat 
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^1 on"fhe*de. ^'^® plaintiff's right to enhance defendants' rents Is proved by the 
fendants for document filed. 

hedliThj ^"^ ^^' ^' ^^^^^ f?^^ ^J^e defendants'.— The principal sudder ameen 

virtue of de- does not Say plaintiff has no right of action, but that he has 
fendantfi' leaae. pot shown it in the case. Every putneedar has not the right 
of a zemindar, and every dur-putneedar has not the right of a 
putneedar. We deny the existence of plaintiff's tenure as dur-put- 
needar ; call on him to show his title-deed, and he has not done 
this — a mere copy is not evidence. The original should be pro- 
duced. 

The Court, on looking at the copy of the dur-putnee lease, find 
that it bears on the back an endorsement, to the effect that Mr. W. 
F. Fergusson appeared before a magistrate of Calcutta, and acknow- 
ledged to have executed this counterpart of a pottah, the original 
being mislaid. 

Mr. Norris still contends that this copy is not evidence. No one 
having declared that Mr. Fergusson did so attest the copy. 

Judgment. 

We find that the plaintiff suing tenants for rent, the tenants, 
defendants, denied his title to sue. The plaintiff produced a dupli- 
cate as counterpart of a dur-putnee lease, executed and acknowledg- 
ed in the presence of a magistrate to be genuine, by the putnee- 
dar who granted it, and bearing the ofiicial attestation of the magis- 
trate. It is stated on the back of this duplicate lease that the 
original was destroyed, and therefore this duplicate has been 
granted. The plaintiff has also produced a copy of the putnee 
lease from the zemindar's serishta, and the zemindar has filed a 
petition in Court admitting that the lease is genuine and conveys 
the authority to demand the rents in question. We are of opinion 
that this is sufiicient primd facie evidence of plaintiff's title as dur- 
putneedar, and consequently of his right to call on the defendants 
for rent of this tenure. The principal sudder ameen is therefore 
wrong in refusing to call on the defendants to show cause why 
they should not pay the rents demanded by the plaintiff which are 
alleged to be due under the terms of the defendants' own lease. 
We therefore reverse the decision of the principal sudder ameen 
and remand the case for retrial. The principal sudder ameen 
will consider the point above ruled by the Court as established, 
and will proceed to try the issue whether the defendants are, under 
this tenure, liable to plaintiff as dur-putneedar for the rents claimed 
by the plaintiE 
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The 22nd February 1853. 

Present : 

W. B. JACKSON, Esq., Judge. 

A. J. M. MILLS, Esq., \ rx^s r r a . 
R. H. MYrrON, EsQ.,/^^^^^''^ ^""^^''^ 

Case No. 333 op 185L 



Regular Appeal from tlie decision of Roy Hurochunder Ghose, 
Principal Sudder Anieen of 2A'Pergunnah8, dated dth April 1851- 

SUMBHOOCHUNDER BURRAL, guardian of RAJ- 
KOOMAR BURRAL and others, (Plaintiff,) Appellant, 



versus 



GRENDERCHUNDER GHOSE and others, (Defendants,) 

Respondents. 

Vakeels of Appellant — Raboo Kishen Kishore Ghose and Moonshee 

Alee AfsuT, 

Vakeels of Respondents — Bahoos Bungsee Ruddun Mitter, Hurhalee 
Ghose and Sreenath Sein* 

Suit instituted for possession of Soondra bazar, containing ft ^^ ^ ^^^^ ^^'^ 
l>eegah8 of lok/uraj land, valued at rupees 7,242. CuzaTby" oid* 

Raboo Kishen Kishore Ghose^ for the appellant, plaintiff. — ^Plaintiff ^^^^ ^f a sale 
sued to release a bazar, containing 6 beegahs of rent-free lands in IheTiUeVf "he 
Ramkishenpore, from an illegal attachment, and to affirm his posses- purchnserat a 
sion of the same. The land was attached by a decree-holder, executkn%p" 
Anondnarain Ghose, in virtue of his decree against Sreenath Mullick. held,— the 
After suit this land was sold in execution of that decree as property that^there^w^ 
of Sreenath. After the sale the auction purchaser was made a not sufficient 
defendant. S^'u!e\r 

This bazar was formerly property of Gokoolnath Mullick. For his pUon that 
debte it was sold in execution of decree, and bought by plaintiff, in ^^^°Xd1n"^ 
his, plaintifiX own name. The original plaintiff died during the case^ that purchase* 
and his heirs have taken his place. Plaintiff bought it on the 26th 
June 1837 (14th Assar 1244 B.); plaintiffgotand held possession for 
that time. Again this bazar was sold at a Sheriff's sale as property 
of Sreenath Mullick; Suroop Chunder, ghat-manjee, bought it He 
could not obtain possession ; and on dispute under Act IV. of 1840, 
the plaintiff in this case had his possession affirmed by the magistrate. 
Reads the Decision of 1st July 1846. 

Jug£at Chunder and others also had a decree against Gokoolnath 
MuIHck's heirs. They attached the bazar as their property, plaintiff 
filed a petition of counter-claim. Principal sudder ameen declared, 
on 25 th February 1847, that plaintiff's claim was established. Reads 
the order passed. 
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Plaintiff 8ay8 that he purchased for himself artd in his own name, 
and the sale bears him out The principal sadder ameen declared 
this not proved, and admits the plea of defendant, that the purchase 
was for his, defendant's, benefit The plaintiff did not sue for posses- 
sion and wasilat as asserted by the principal sudder ameen in his 
decision. Plaintiff has several decisions under Act IV. of 1840 in his 
favor, and proof of possession; also a receipt for the money paid for 
the thing in dispute. 

Baboo Bungshee Buddun Mittety for the defendants, answers. 
Admits the plaintiff's name is in the document, and the decision 
under Act IV. of 1840, but alleges that his name is a feigned one 
throughout Ram Gobind Chuckerbuttee is the real owner, as pur- 
chaser of rights of Sreenath Mullick, who actually bought the pro- 
perty in the name of his servant, Kishen Mohun, the plaintiff. 
Sreenath Mullick and his son have held possession throughout, and 
this is our main proof of the fact of the benamee purchase. There 
is no proof of plaintiff's possession whatever. The tenants all paid 
to Sreenath. Refers to plaintiff's deposition before the magistrate 
to the effect that he was Sreenath's servant, that is, the darogah of 
the thokoorbaree of Sreenath Mullick. Gokoolnath was Sreenath's 
brother and Bykuntnath is the son of Sreenath. 

Baboo Kishen Kishore Ghose, replies. — The ameen reports, that 
Tarnee Soondree, wife of Bykuntnath, is in possession under a 
mookururee pottah from Bykuntnath in her favor. This does 
not prove defendants' right, or that Sreenath bought in the name of 
plaintiff; but that Bykuntnath's wife has held the right to collect, 
and in this case the property would not be liable to sale in satisfac- 
tion of the decree against Sreenath. The ameen's report is no 
evidence of the possession. The witnesses ought to have been 
summoned into court The report was given in a summary case, 
and is no evidence whatever in a regular suit 

Judgment. 

Messrs. W. B. Jackson and R. H. Mytton. — ^The plaintiff^s 
right is supported by the fact that the property was purchased in 
his name in execution of decree, and the certificate drawn out to 
the effect that he was the purchaser, and a receipt was given to 
him for the money, as paid by him and on his own account The 
defendants urge that he never has had possession under that sale ; bat 
the main evidence on which they rely is the report of an ameen which 
is not legal evidence in this case; and the fact that the plaintiff was the 
servant of Sreenath Mullick. On the other hand there are various 
decisions under Act IV. of 1840, declaring that plaintiff is in pos- 
session and upholding him in it, one of them indeed in opposition to 
the wife of the son of Sreenath, with whom he is said by defendants 
to be in concert 
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, There is therefore no reason for declaring the plaintiff's right 
nnder the purchase invalid, and the attachment and sale of Sree- 
nath's right and interest in the bazar in question is not good against 
the plaintiff^s title nnder his purchase. Principal sudder ameen's 
decision reversed ; and a decree is passed in favor of plain tiff, with 
costs. 

Mr. a. J. M. Mills. — I concur with the principal sudder 
ameen in dismissing the claim of the plaintiff in this suit The 
point in issue in this case is whether the land in suit on which a 
bazar is erected really belongs to Sreenath Mullick's heirs or is 
plaintiff's own right. 

It appears that the bazar was attached by the judgment creditor, 
defendant, on the allegation that it was the property of his debtor. 
The plaintiff objected to the sale, denying that the debtor had any 
right or interest in the thing to be sold. The claim was made the 
subject of a summary investigation ; an ameen was deputed to hold 
a local inquiry, and it was ascertained from all the residents of the 
bazar that the bazar was not in the possession of the plaintiff, but 
in that of the judgment debtor. Upon the faith of this report, and 
for other reasons stated in the judgment, the claim of the plaintiff 
was rejected. A summary appeal was preferred to this court ; and 
the Court, after calling for and considering all the proceedings (pre- 
sent Mr. Hawkins), affirmed the judgment of the lower court. It 
IS to set aside this judgment that the present action is brought ; and 
I am of opinion that the plaintiff has failed to make good his case. 

To establish his possession, the plaintiff has produced four wit- 
nesses, but none of them are tenants of the bazar. The bazar is 
of some extent, adjoining the magistrate's kutcherry at Howrah, a 
large and populous place, and contains many shop-keepers, and the 
best evidence that could be adduced was that of the rent-payers. 
He has not examined them, nor has he produced any zemindaree 
accounts, whether jumma wasil-bakees (or accounts showing the 
demand, collection, and balances for each year,) tenants' kubooTeuts, 
or farming leases, notwithstanding that his witnesses have alluded 
to the existence of accounts, and state that the bazar had been held 
under farming leases. The principal sudder ameen disbelieved the 
witnesses. The plaintiff has been unable to bring forward any- 
thing in corroboration of their statements, and in refutation of the 
argument of the principal sudder ameen, and I cannot accept the 
evidence of such persons as sufficient to establish the averments of 
the plaint Were the plaintiff really the owner and possessor of 
the bazar, he might have adduced clear and unimpeachable 
evidence, both documentary and oral, to the fact ; but in neglect- 
ing to do so he has deprived his case of its clearest claim to credit 

The plaintiff has filed two decisions under Act IV. of 1840, 
upholding him in possession, but these documents carry no weight 
with them, when the direct proof on the record is altogether in^ 
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sufficient to prove the point, Then, it is not denied that the plain- 
tiff was tlie servant of Sreenath Mullick at the time of the alleged 
purchase of the property, which is an important point of suspicion. 
Benamee sales are very common in this country ; and when there 
is, as in this case, primd facie appearance of fraud, the clearest 
evidence is necessary to establish the bond fides of a transaction by 
which the rights of a decree-holder are voided. The plaintiff has 
brought forward no such proof, while the probabilities are all 
against the reality of the transaction. I see no ground whatever 
for doubting the soundness of the decision. 



The 23bd Febuuary 1853. 

Pbesent : 

W. B. JACKSON, Esq., Judge. 

A. J. M. MILLS, Esq., 1 ^^ . ^. r j 
It. H. MYTTON, Esq., ]^W^^^J^dgi 

Case No. 334 op 185 L 



les. 



A lease for 
de robust bu- 
kook of a vil- 
lage held to 
include the 
jungle lands 
in that village, 
though those 
lands were not 
specified in the 
lease. 



Regular Appeal from the decision of Mr. H. T. Raikes, Judge of 
2^'PergunnahSy dated Srd April 1851. 

NUNDNUNDUN GHOSE, (Plaintiff,) Appellant, 

versus 

PUNCHANUN MITTER and others, (Dependants,) 

Respondents. 

PRANKISHEN ROY CHOWDREE, Third Party. 

Vakeels of Appellant — Baboo Kishen Kishore Ghose and Rama-- 
persaud Roy. 

Vakeels of Respondent, Punchahun Mitter — Baboos Surnbhoonath 
Pundit and Hur Kalee Ghose. 

Vakeel of the Respondent, Kaminee Dassee — Baboo Sreenath Sein. 
Vakeel of Third Party — Baboo Neelmonee Banerjea. 

Appeal laid at rupees 1,000-12-9. 

Baboo Kishen Kishore Ghose, for plaintiff, appellant, — States that 
he sued for possession of 6,000 beegahs of jungle land belonging to 
his village under a lease, and for certain julkurs. The claim for 
the jungle land has been dismissed, and a decree given only for the 
julkurs, without wasilat previous to decree ; appeals therefore to this 
court, first, on the ground that the claim to the jungle lands has 
been rejected. 

Reads the lease on which the plaintifTs title to the jungle lands 
is founded. It gives the villages in question with the julkur (dero- 
bust hukook), all the rights appertaining, without costs, at a certaiu 
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rent PlaintiflF to collect the rents from the ryots and pay regular- 
ly, and not to allow the assets of the mehal to fall off. 

This includes the whole mouzas without any reservation, and 
<K>nsequentIy the jungle lands in question; no one denies that they 
are in the villages. 

The judge says that the jungle is not mentioned in the lease, and 
that the plaintiiTs son took from the zemindar a separate lease of 446 
beegahs, within these very jungle lands, so that it is plain that 

{)laintifF could not have understood the jungle to be included in his 
ease, or he would have objected. The lease of the 446 beegahs 
was a perpetual one, subject of course to payment to plaintiff during 
the ten years of his lease. 

Reads a hookumnama from the zemindar to plaintiff as farmer, 
declaring that this lease was not intended to have any effect to pre- 
judice his, the farmer's, right to collect as he pleased during his 
term of farm ; and mentions that this was written in reply to the 
objection raised by the farmer. Contends that this document dis- 
tinctly admits that the farm included the jungle land. This docu- 
ment was executed before the defendant's lease ; no one denies this 
hookumnama, not even the zemindar who is a party to the suit ; 
but it is also proved by witnesses in court But the judge makes 
no allusion whatever to this important document 

Baboo Sumbhoonath Pundity {or defendant answers. — The words 
derobust hukook might be thought to include the jungle lands, if 
there were nothing else to show the meayning of the expression. 
The contents of the lease taken altogether show that the jungle was 
not meant to be included. It is not in the form of a jungle-booree 
pottah. The 446 beegahs of jungle land is not part of the 6,000 
beegahs held by defendants, but is separate altogether from it It 
may be in the same villages. 

Reads defendant's pottah for beegahs 6,000, dated 29th Phagoon 
1253. A jungle-booree tenure for ten years free, and afterwards 
at a certain rent in perpetuity. It is not usual to include the jun- 
gle in common farming leases. The son of plaintiff was a boy of 
thirteen or fourteen years old. Defendant denied the plaintiffs 
lease altogether and the letter too. The letter is on plain paper. Tlie 
entire zemindaree has been leased subsequently by the zemindar. 

Reads deposition of Rammohun Mundul and Kylaschunder, 
showing that the plaintifTs son was only fourteen years old. 

Deposition of Goluck Sirdar, Moocheeram and Kylas Napit 

Baboo Ramapersaud Roy for appellant replies. — As to the defen- 
dant's assertion to the general practice of the country being against 
including jungle in such leases of the plaintiff, I observe that he 
has shown no proof of such custom. It does not signify whether 
the 446 beegahs are within the 6,000 beegahs included in defen- 
dant's lease or not? There is no other denial of the letter in the 
answer of defendant, and no new plea can be raised in the rejoinder. 
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Again, as to the expression in the rejoinder, it may refer to ano- 
ther letter, that of Kaminee. The zemindar herself in her answer, 
though favoring the defendants, does not deny the letter in question 
of her manager; and admits that she is responsible for the mana- 
gers acts. 

From the deposition of Kylasnath it appears that Jugessur, the 
plamtif!''s son, is the son-in-law of the sister of Nandlal Singh, the 
manager of the zemindaree. Nandlal Singh, the manager, who 
signed both the lease and the letter to plaintiff, has never denied 
either of them. Plaintiff is a koolin brahmin ; bat a poor man. 

Judgment. 

Messrs. W. B. Jackson and A. J. M. Mills. — ^The plaintiffs 
lease inclades the entire rights of the zemindaree in the villages 
mentioned in his lease. Derobast hukook is the expression which 
means the entire right and zemindaree, and mast refer of cx)arse to 
the right and interest of the lessor who executed the lease. The 
jungle lands in question, amounting to 6,000 bee^hs, were admitted 
by both parties to belong to the villages included in plaintiff's lease, 
and are therefore part of the assets of his farm, and the plaintiff is 
entitled to a decree for the same with mesne proceeds. He is also 
entitled to a decree for the wasilat of the julkur claimed. The 
julkur itself has been already awarded in the lower court We 
observe that the circumstance mentioned by the judge that the 
plaintiffs son took a jungle-booree lease of 446 beegahs within the 
villages leased previously to his father, is explained by the letter of 
the zemindar's manager to the plaintiff, which is filed and proved, 
to the effect that that was not intended to affect the plaintiff's inter- 
est, and that plaintiff's lease included the whole of the jungle land 
in the villages. The relation by marriage between plaintiffs son 
and the zemindar's manager, explains the apparently irregular oppo- 
sition of interests between the father and son in the village. 

We, therefore, decree in full the claim of the plaintiff for the 
6,000 beegahs jungle, and the julkur, and mesne proceeds of both 
as claimed against Punchanund Mitter, defendant, — thus modifying 
the decision of the lower court. Costs of both parties in both 
courts against the defendants, Punchanund Mitter and Kaminee 
Dassee. 

Mr. R. H. Mytton. — I concur in the above order, and in all 
the reasoning on which it is founded, except so much as gives credit 
as authentic to the alleged letter of Nundlal Singh to the plaintiff. 

I do not think it improbable, or inconsistent with the plaintiff's 
case, that he should himself, or in the name of his son, take a lease 
of a more permanent nature for a portion of land within the pro- 
perty of which he was farmer. But the terms of the letter, and the 
proof thereof adduced, are to my mind suspicious. 
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Ttis 24th F£bruabt 1853. 

Present: 

W. B. JACKSON, Esq., Judge. 

A. J. M. MILLS, Esq., I rus - *- t ^ 
R. H. MYTTON, Esq., / ypctating Judges. 

Case No. 129 of 1852. 



Special Appeal from the decision of Mr. S. Bouning, Additional 
Judge of ChUiagong^ dated \%th June 1851, amending a decree 
of Syed Junab Ake^ Moonsiffof Satkannea, dated 21th December 
1850. 

ABDOOL GGNEE CHOWDREE, (Plaintiff,) Appellant, 

versus 

ABDOOL LUTEEF and others, (Defendants,) 
Respondents. 

Vakeel of Appellant — Mr. R. Norris. 

Vakeel of the Respondent, Abdool Wahed Khan — Baboo 
Ramapersaud Roy. 

This case was admitted to special appeal on the 2Dd March 1852j a deed re- 
ander the following certificate, recorded by Messrs. A J. M. Mills titioiS^t^M.' 

and R. H. Mytton : action, cannot 

(The particulars of this case are reported at page 231 of the JSthentte un- 
Chittagong Decisions for June 1851.) der the terms' 

* •* Plaintiff sues for possession of land under a registered deed of Act^xi^'^of'* 
sale from some of the defendants, Abdool Luteef and others. i84d. 

^ Abdool Hameed, the defendant in possession, urges his right 
to continue in possession under a prior deed of sale from the same 
parties, but not registered. The sellers support the plaintiff and 
deny the sale to Abdool Hameed. 

^ The moonsiff considered the deeds of sale to both parties fic- 
titious, and dismissed the suit 

** In appeal the judge declared that the claim under the register- 
ed deed of sale, bore 'an appearance of an attempt to defraud Abdool 
Hameed of his purchase-money, and with the suspicion of fraud 
refused to disturb defendant's possession. He confirmed the moon- 
siff's decision, dismissing the suit 

^ As a ground for special appeal it is urged that under Act XIX. 
of 1843, the Court was bound to give preference to the registered 
deed. 

** The law quoted is distinct, that any registered deed, provided 
its authenticity be established, shall invalidate any prior deed for 
the same property. The judge has not declared whether die au- 
thenticity of the registered d^ has or has not been established. 
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and it is very questionable whether fraud is inconsistent with an- 
thenticitj. His reasoning that the second deed was executed and 
registered with a view to defraud Abdool Hameed of his purchase- 
money is palpably unsound. If Abdool Hameed were cast in thia 
suit he might have his action to recover any purchase-money he 
may have paid to the seller. His decision is therefore defective, 
and the case might, on these grounds, be remanded ; but an import- 
ant question arises in it on which it is desirable to take the opinion 
of a full bench. 

" We therefore admit a special appeal to try the following ques- 
tions : — 

" First i — What is the meaning of the word authenticity used 
in Section II. Act XIX. of 1843, and whether a deed obtained 
collusively or fraudulently, can nevertheless be authisntic within 
the meaning of the law ? 

" Secondly^ — Whether the authenticity of plaintiff's deed in tliis 
case has been established, as required by the said law ?" 

Judgment. 

Messrs. W, B. Jackson and A. J. M. Mills. — We find that the 
moonsiff held the second sale, which is registered, to be fictitious, 
that is, that it was no sale at all ; but a mere pretence. The judge 
takes the same view of this contract, and tliough he does not use 
the word fictitious, seems to have considered it in the same light 
as the moonsiif, whose words he has cited before giving his own 
judgment. The second sale must therefore be considered fictitious 
for this fact is not open to question in special appeal. It remains 
to determine whether a deed recording a fictitious sale, can be helfl 
to be an authentic document, in the terms of Section II. Act XIX.. 
of 1843, and consequently to have the effect of invalidating the 
previous sale to defendants, which is held to be a good bondjide 
transaction, though the deed of sale is not registered. 

We do not tlnnk that a deed recording a fictitious sale can be 
considered authentic under the terms of the law. An authentic 
document must be a record of a real and actual transaction, not 
of a fictitious one ; but the fictitious character of this transaction 
is beyond question. The document is therefore not an authentic 
one. We see therefore no reason to interfere with the judge's- 
decision. Costs against the appellant 

Mr. R. H. Mytton. — As regards the first point A person, 
who having already sold his property, takes money for, and sells 
that property again, and the person with notice of previous sale 
who purchases the property, acts fraudulently, and the sale is a 
fraudulent one. The law, however, contemplates two such sales, 
and from considerations of policy gives preference to the second 
deed provided it be registered. By providing further that the 
authenticity of the deed so preferred must be proved, it cannot 
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mean to bar its preference if fraudulent^ for, as supposed above, it 
cannot be otherwise. 

By authentic in this Act, I understand it to be meant that the 
transaction on which the deed is founded actually took place, and 
that the deed was actually executed by the person it purports to 
be executed by. I am not prepared to say that a deed which is 
wholly fictitious, which records a sale which never took place, and 
for which no consideration was paid, can be considered to be authen- 
tic, and therefore such a deed as Act XIX. of 1843 would, if regis- 
tered, recognize, is to be preferred to a previous unregistered, 
genuine, and authentic document, founded on an actual transaction. 
But I do not find that tlie judge has positively declared the second 
sale to be fictitious. I would therefore on the second point remand 
the case for his consideration. 



The 24th Febbuary 1853. 

Peesent : 

W. B. JACKSON, Esq., Judge. 

A. J. M. MILLS, Esq., 1 ^>r • .• r j 
R. H. MYTTON, Esq., / Officiating Judges. 

Case No. 180 op 1852. 

Special Appeal from the decision of Mr. W. St. Quintin, Additional 
Judge of Zillah Tirhoot, dated I2tk September 1851, reversing a 

• decree of Moulvee Iradut Alee, Moonsiff of Moozufferpore, dated 
2\st February 1850. 

JUGDEONARAIN SAHEE and othebs, (Defendants,) 
Appellants, 

versus 

KULLIAN SINGH, (Plaintiff,) Respondent. 

Vakeel of Appellants — Moulvee Aftabuddeen Mahomed. 

Vakeel of Respondent — Baboo Ramapersaud Roy. 

This case was admitted to special appeal on tlie 13th April Apartyhav- 
1^2, under the following certificate, recorded by Messrs. J. R. !,"? ^iiSl'l^^ 

rs\ • 1 A T uiT »*'ii o ' •' pre-emption 

Colvin and A. J. M. Mills. majr enforce it 

"This action was brought to establish a right of pre-emption, ^^othavinjr 
The particulars are given at pages 395, 396,397 and 398, of tlie an*equai ^l^ht 
zillah Tirhoot Decisions for September 1851. ofpreempaou. 

" The moonsiff declared the claim to be untenable on the ground 
that the talabi-mowasibat was not immediately made, on tlie news of 
the sale reaching plaintiff. The moonsiff held that as the plaintiff 
was sitting when he received the news, and made the claim after he 
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got up from his seai^ the declaration was not made in tbe immeduae 
manner required bj the law. 

** The judge reversed the decision of this moonsiff. He held that 
the construction put by the moonsiff on the talabi-mowaabat was 
forced, and not according to the precedents of the Sudder Court 

^^ The special appeal is on a separate ground, viz.f that on the 
judge's own statement of facts, the plaintiff is not entitled to the right 
of pre-emption over the whole 1 anna share sold by his elder 
brother, Brijrungee Sahee, as he admits in his petition of plaint that 
the property is undivided, and the defendants, petitioners, were ako 
sharers in such undivided property, and therefore have a claim to 
participate in the right of pre*emption, if, indeed, the fact of their 
being sharers does not wholly destroy the plaintiff's right of pre** 
emption. 

" We admit the special appeal to try — 

^' Whether, under the circumstances stated as shown by the 
record, the plaintiff has any preferential right to pre-emption over 
the petitioners, defendants, co-sharers in the propertv, and, if he has 
not a preferential right, but only a concurrent right, then to what 
share or proportion of the 1 anna share sold he is entitled, that is, 
whether he is entitled to share equally with the defendants (no 
other of the co-sharers having put forward any claim of pre-emp- 
tion,) or to share in the proportion of their several shares in the 
entire joint property, or according to what other rule of distribution p 

Judgment. 

The moonsiff rejected plaintiff's claim, on the ground that the 
talabi-mowasibat had not taken place ; the right to pre-emption wiA 
consequently forfeited. The judge declared that the form was 
regular, and no such forfeiture had taken place; he therefore 
decreed in favor of plaintiff. In this Court the plea is raised that 
the plaintiff, who is a sharer in the thing sold, has no right of 
pre-emption against the defendant, who is a sharer in the village 
of which another share is sold ; and this is an important consider- 
ation which ought to be disposed of. The rule laid down in Macnagh- 
ten and the principle of the Hedayah appear to be tbat where right of 
pre-emption exists it may be enforced against any one, except a person 
naviug an equal right of pre-emption. Now the defendant has not 
an equal right of pre-emption with the plaintifl, and cannot therefore 
claim to l^ exempted from the plaintiff's right to purchase in 
preference to him. We therefore consider the plaintiff's right good 
against the defendants, and affirm the decision with costs. 
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TH£ 24th FfiBEUART 1853. 

Present: 

W. B. JACKSON, Esq., Judgcy 

A. J. M. MILLS, EsQ.,1 rue - *- r j 
R. H. MYTTON, Esq.,} Officzattnff Judffes. 

Case No. 309 of 1852. 



Special Appeal from the decision of Mr. R. K Cunlijffe^ Judge of 
Mymensingy dated %th July 1861, confirming a decree of Nurohuree 
SeeromaneCy Principal Sadder Ameen of that District^ dated 6th 
Apnl 1850. 

RAJA HURENDER NARAIN ROY, (Plaintiff,) Appellant, 

versus 

MXJSST. CHUNDRABULEE DEBEA, (Defendant,) 
Respondent, 

Vakeel of Appellant, — Baboo Ratnapersaud Roy. 
Respondent defaulting. 
This case was admitted to special appeal on the 5th Jaly 1852, Appeal dis* 
under the following certificate, recorded by Sir R. Barlow and Mr. ^^^th^re- 

W. K Jackson : ference to the 

" Plaintiff sues to assess a talook held by defendant In support ^^^d®**' <^i- 
of his right to assess he refers to a decision of the S udder Dewanny 
^ Adawlut of 1806, in which the riglit to assess is distinctly declared 
to be established. It seems, however, that the plaintiff never car- 
ried that decree into execution so far as to measure and assess the 
tenure of defendant; but in 1818, in execution of decree a tem- 
porary arrangement was made by the court for payment of the en- 
hance rent according to the plaintiff's claim in 1806, until another 
jumma has been settled between the parties. The judge considers 
this order in execution final, and to preclude a decree for a new 
assessment, the provisional Clause above cited in his opinion referring 
only to private arrangements between the parties in future. 

** We admit the special appeal to try whether the terms of the 
order in question preclude a new decree for assessment It appears 
to OS that the decree of the Sudder Dewanny Adawlut of 1806 be- 
ing conclusive as to the right to assess, the plaintiff might at any 
time sue to enforce that right ; and the temporary arrangement in 
execution of the former decree above referred to is no bar to his 
obtaining a decree* See page 93 Zillab Decisions Mymensing." 
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Judgment. 

We find that this point was ruled in the case reported in page 
642, Sudder Dewanny Reports, 7th July 1852, Doorga Soondree 
versus Chundernath, to the effect that the plaintiffs suit will not lie. 
The appeal is therefore dismissed with costs. 



The 24th Februaey 1853. 
Present : 
W. B. JACKSON, Esq., Judge. 

A. J. M. MILLS, EsQ.,\ n^rs^^^i^^ t.,^^ 
R. H. MYTTON, ^^^.^^ Officiattvg Judg. 

Case No. 371 op 1851. 



es. 



A party ap- 
plying" for 
pennisaion to 
appeal in for '^ 
ma pauperis 
by a miscella- 
neous petition, 
his application 
was rejected. 
He afterwards 
broug>ht a re- 
gular appeal; 
lield that the 
fact of his 
previous mis- 
cellaneous 
application 
was, under the 
circumstances, 
a sufficient 
reason for his 
exceeding^ the 
term prescrib- 
ed for regular 
appeals. Held 
also, that al- 
though the 
petition of re- 



Regular Appeal from the decision of Moulvee Syud Ashruf Hosseinj 
Principal Sudder Ameenof Hazareebaughy dated 17 th Septem- 
ber 1850. 

KOONWUR GOORDTAL SINGH, (Plaintiff,) Appellant, 

versus 

KOONWUR KISHENDYAL SINGH and others, (Defend- 
ANTS,) Respondents. 

Vakeel of Appellant — Moulvee Aftabooddeen Mahomed. 

Vakeels of Respondents — Baboo Kishen Kiskore Ghose, Ramapersaud 
Royy and Mr. J. G. Waller. 

Suit laid at rupees 10,431-3-6 for possession of a third share of 
real and personal property. 

Baboo Kishen Ktshore Ghose^ for the respondents — Contends that 
the appeal is not within time. It is an appeal from a decision of prin- 
cipal sudder ameen dated 17th September 1850. The time for appeal 
is six weeks. First a miscellaneous petition was filed on the 7th De- 
cember 1850 in the Sudder Court, 10th February 1851 the Court 
(present. Sir R. Barlow,) rejected the petition, saying that tliere was 
no sufficient ground for admitting an appeal in formd pauperis, 
observing the plaintiff might bring a regular appeal in six weeks, 
but plaintiff did not appear for this purpose either in the Sudder 
Court or before the principal sudder ameen, but went to tlie 
Court of the principal assistant commissioner Hazareebagh, and 
there gave in the amount of stamp in money necessary for appeal. 
That officer referred to the Sudder Court for instructions ; and 
he was told, on the 28th March 1851, that he ought not to have 
received tlie money without copy of this Court's previous proceed- 
ing, and directing him to have plaintift''8 appeal written on a proper 
stamp and sent to the Sudder Court On 10th May of the same 
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year, the petition of appeal was filed before the principal assistant f^^^^ ^PpaJ 

•'^o Li. was received 

at tlazareebagh* by order of the 

Contends that Sir R. Barlow's order giving a new period of six Sudder Court 
weeks to the plaintiff for appeal was illegal. Refers to precedent }Sa aMStant'a 
3 1 St March 1851, Sadder Dewanny Adawlut Reports, page 166, courtandnot 
which declared that an extension of the period of appeal could not pri^^jpa/g^d- 
be allowed, unless some explanation were given of the delay in the Ser ameen 
petition, as required by Section X. Regulation VI. of 1793. I^^w^b^^' 

In the petition of appeal, of the 10th May, no such explanation is passed, the 

ojven. Court, might 

Maulvee Aftaboodeen for the appellant, plaintiff. — Contends that try the suit. 
there is ample and good reason for the unusual delay on record. iJ^^^^r a^^' 
After the order of Sir R. Barlow giving six weeks, the application separate share 
-was made to the principal assistant within six months. Rupees 350 ^^^^^^ 
was deposited, because there was no stamp of that value to be had pomid of^ 
at Hazareebagh. The circumstances of the precedent cited are dif- }^v^ °^^\^n- 
ferent from this case. The grounds of the delay were all mentioned tiff coiTii* have 
in the petition of appeal filed on the 10th May 1851. The miscel- no joint posses- 
laneous petition of appeal was within the tliree months allowed by twtSve^years. 
law, and the delay in the regular appeal is to be attributed to the 
time passed in getting the order on the miscellaneous petition. 

Mr. J. G. Waller replies. — ^The law is precise as regards the time* 
The present appeal is six months after the date of the decision. 

Messrs. W. B. Jackson and R. H. Mytton. — It appears that 
the plaintiff was admitted as a pauper in the lower court. On his 
suit being dismissed, he presented a miscellaneous petition to the 
Sudder, with a view to appealing informd pauperis. Tliis petition 
was within the three montlis prescribed by law. The order refused 
to admit him to appeal injormd pauperis. He then applied for ad- 
mission of regular appeal ; but as no stamp of the proper amount was 
to be had, he lodged the money in Court within one month from 
the date on which his miscellaneous petition was rejected, and 
eventually, after communication by the lower court with this Court, 
his petition of regular appeal was filed. Now, under the provision 
of Clause 4, Section XIL Regulation XXVIIL of 1814, when his 
miscellaneous petition was rejected he was still competent to file a 
regular appeal ; and in the absence of stamp we think his lodging 
the amount of stamp, may be considered in the light of filing a pe-. 
tition of regular appeal. He, therefore, filed his appeal within one 
month from the rejection of his miscellaneous appeal ; and it only 
remains to consider whether the reasons for the delay in filing the 
regular appeal, which was beyond the six weeks allowed by law 
from the date of the decision, are sufficient. He could not file it 
within the six weeks, because nearly three months had elapsed in 
preparing his miscellaneous appeal, that period being allowed by law 
for filing miscellaneous appeals, and his right to a regular appeal 
notwithstanding the rejecting of his miscellaneous petition, is dis- 
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tinctly declared by the law abovementioned. The delay is thus 
sufBciently accounted for^ and the case should be heard. In the 
precedent cited, the sufficiency of the reasons of delay were not 
considered, as none were assigned ; but in this case the reasons are 
assigned, and, under Section X* Regulation YL of 1793, the Court 
can admit a regular appeal after the period prescribed, on good 
and sufficient reason shown. Such reason is shown in this case, 
and the case will therefore proceed in the usual course. 

Mb. a. J. M. Mills. — ^The Court no doubt went out of its way 
in granting permission to the plaintiff to appeal on a proper stamp 
within six weeks from the date of the order rejecting the applica- 
tion to sue in formd pauperisy and the order is therefore not bind- 
ing on this bench. The petition suing to appeal as a pauper was 
rejected under Clause 3, Section XIL R^ulation XXVIIL of 
1814; and he instituted in the manner provided for by Clause 4 
of the same Section and Regulation, an appeal. In the appeal he 
has stated the reasons for it not having been preferred within the 
prescribed period, and it is open to the Court to consider whetlier 
under. Section X. Regulation YL of 1793, they are good and suffi- 
cient 

It was the established practice of this Court on rejection of an 
appeal in formd pauperis to give a period for preferring an appeal 
in due form, when it happened, as almost invariablv was the case» 
that the petition was rejected on a date beyond the three months^ 
because the time during which the petition was pending does not 
bar the operation of the law of limitation, which requires an appeal 
on stamp of proper value to be laid within three months, reduced 
by Act lY. of 1850 to six weeks to persons not paupers, from the 
day of decision. If the period of appeal were not under such cir- 
cumstances enlarged, the provisions contained in Clause 4, which 
entitles a petitioner, on rejection of his petition to appeal as a pau- 

Kr, to institute an appeal on performing the conditions prescribed 
^ the Regulations for persons not suing as paupers, would become 
a" dead letter. The intention of the law. Regulation XX YIIL of 
1814, was that a petitioner, even if he failed to obtain permission to 
appeal as a pauper, would still be in time to appeal in due form, if 
he used reasonable diligence, and it should be carried out in a fair 
and just manner. 

The decision in this case was passed on the 17th of September 
1850, and the petition to appeal as a pauper was filed on the 7th of 
December, or within the prescribed period allowed to paupers, but 
it was rejected on the 10th of February 1851, when the period for 
instituting an appeal on the proper stamp had expired. Sir R» 
Barlow, on the application of the plaintiff granted him an extension 
of six weeks for preferring an appeal. Unable to procure a stamp 
paper of the requisite value at the station, the appellant lodged ia 
the Court of the principal assistant, the price of the paper in casb^ 
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iind I think it is but just to consider this appeal as filed on that 
date, which is within the time allowed to him. 

Under all the circumstances of the case, I think the petitioner is 
entitled to indulgence ; and considering that he has shown sufficient 
reasons for the delay in preferring the appeal, would admit it 

On the other point raised that the petition of appeal ought to have 
been filed before the principal sudder ameen who passed the deci- 
sion, whereas it was filed before the principal assistant, we ob- 
serve that certainly the petition of appeal should be filed before the 
Court which passed the decision, — this being the rule laid down 
in Act rV. of 1850; but the mere fact that the petition was 
filed before the principal assistant instead of the principal sudder 
ameen attached to the same zillah and station is not a sufficient 
reason for rejecting the appeal, especially when the error apparent- 
ly arose from the want of stamp, which in the first instance prevent- 
ed him from filing his petition of appeal in the usual manner before 
the principal sudder ameen who passed the decision. On that difii- 
culty arising, he naturally had recourse to the principal assistant, 
who, as a revenue as well as judicial officer, might be supposed to 
have power to show him the way out of his difficulty. That officer, 
having communicated with this Court, was directed to receive the 
petition of appeal ; and under the special circumstances of the case 
we think it may be tried. 

Mouhee AftabooddeeUy for the plaintiff, — Opens the case as regards 
the dismissal on the ground of lapse of time. He says that plauitift* 
has not proved his possession in 1901 Sumbut, and the witnesses 
say he has held only half of the mouza for twenty years. Now 
plaintiff says that one-half of the mouza was given to his mother 
for her expenses, and after her he succeeded to it, and both the 
parties to this case lived in the village. Afterwards Oodinath 
Singh, ancestoi* of defendants, went and lived in Jumuldee, then 
Sreenath did the same, then Goordial Singh did the same. As 
they all lived together the property could not have been divided. 
It is plain that the estate has never been divided, and if* the plaintiff 
received his share all along, the suit for division is not barred by 
lapse of time. 

Refers to deposition of Meghraj to the effect that in consequence of 
debts the division did not take place. This was about ten years ago. 

Refers to deposition of Ramnath Singh to the same efi'ect. 

Moreover the witnesses show that the property has been divided 
before, the custom of the family is not therefore against the division. 

There is no proof that the property was divided in 1871 S., and 
that plaintiflT got half a village in lieu of his share. 

Judgment. 

The plaintiff claims a share in an undivided estate from the head 
of bb family, who asserts that the rule of primogeniture applies to 
P 
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succession in his family. The plaintiflF is bound to show that he 
has been in possession of his fractional share of the property within 
twelve years^ or has taken some measures to claim that share ; but 
he has entirely failed to establish this. The defendants admit the 
plaintiff has received half a village for his maintenance according to 
the family usage, but deny his right to any share whatever. The 
plaintiff having failed to establish his plea that his suit is within 
time, the principal sudder ameen's decision is correct : judgment 
affirmed with costs. 



The 27th February 1853. 

Present : 

W. B. JACKSON, Esq., Judge. 

A. J. M. MILLS, Esq., 1 ^^ . ^. r , 
R. H. MYTTON, Esq., j Officiating Judges. 

Case No. 410 op 1852. 

Special Appeal from the decision of Mr. R. Trotter^ Additional 
Judge of Dacca^ dated 30M January 1 852, reversing a decree of 
Moulvee Syed Abbas Alee Khan, Principal Sudder Ameen of that 
District, dated \2th February 1849. 

CHUNDERNATH SHAH and others, (Plaintiffs,) 
Appellants, 

versus 

Mr. G. lamb, (Defendant,) Respondent. 

Vakeel of Appellants — Mr. R. Norris. 

Vakeels of Respondent — Messrs. A. Imlack and J. O. Waller. 

Under the This case was admitted to special appeal on the 11th August 
precedents 1852, Under the following certificate, recorded by Sir R. Barlow 
t^^^u^i and Mr. A. J. M. Mills: 
for mesne pro- (The judge's decision is at page 10 of the Dacca Reports, 

fits after deci- oAfU T«.,.,««J7 i Q/co\ t~ » 

sion on that ^Oth January 1852> 

to establish " The grounds on which admission is sought are — 

I^S^mi^- " Fv'st,—n\9ii this suit was brought in Jeyt 1254 within twelve 

Bible, if the first years of the principal sudder ameen's decision of 17 th Poos 1251, on 

tut^'^priorTo' the proprietary right litigated between Shama Churn, from whom 

the Circular plaintiff bought in 1250, and Mr. Lamb. 

ai^u^'^is^^ " Second,— Shama Churn, from whom the petitioners bought, 

and the first * filed a Supplemental plaint for rents in the action for possession. 

suit is suflid- fj^jg ^^^ preferring a claim to a competent court, which bars oper- 

ent to except .. /» i '^ /* »• f? .. ^ '^ 

the claim from ation 01 law 01 limitation. 

onh?k^1)T " '^^^ j'^^g® States that on the strength of the deed of ikrar, and 

iimitaUon.° in pursuance of the transfer, plaintiff sued and obtained a decree 
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against the defendant for Shama Cham's share of the house, and 
Kkewise of the rent far the pei^iod the suit was under trial, and award- 
ed rents only for twelve years prior to the institution of this suit, 
i, e.y from Jeyt 1242. 

•* We admit a special appeal to try whether, under the above 
circumstances, the petitioners' claim to rents for 1232 onwards, 
disallowed by the judge, b valid ?" 

Judgment. 

Mb. R, H. Mytton. — It appears that Shama Churn, whose inter- 
ests plaintiff represents, sued to establish his right in a house leased 
for a long term of years to Mr. Lamb, and obtained a decree. This 
suit did not include a claim to wasilat, but at the period it was 
instituted, it was the practice allowed by our courts to allow a sub- 
sequent suit for wasilat The plaintiff, however, during the time 
the suit was pending, filed a supplementary plaint, including a claim 
to the rent of the house, but was directed to sue separately on this 
account. The judge has considered the claim as barred for the 
period antecedent to twelve years prior to the institution of this suit. 

Mr, Waller, on the part of the respondent, has contended — That 
the suit is for rent under a contract, and that the rules relating to 
wasilat do not apply. It is true that the respondent appears to 
have occupied the house himself, and therefore collected nothing ; 
but as between him and his landlord it matters not whether he 
sub-let the house and collected rents or occupied it himself. The 
owner is entitled to the same mesne profits or rent whichever it may 
be called. Rent and wasilat, in such a case, are synonymous. The 
mles regarding wasilat therrfore do apply. 

We are requested by tlie special appellant to consider the suit 
for the substantive right in the property, and more especially the 
supplemental plaint filed in that suit as bringing the case within 
the exception to the law of limitation contained in Section XIV. 
Regulation III. of 1793, on the ground of claim preferred to a 
court of competent jurisdiction. Were I called upon to decide the 
question as a new one, I should be much inclined to think that 
plaintiff ought to have the benefit of the exception merely to the 
extent of the time that the supplemental plaint was undisposed of. 
The omission to sue for the profit or rent of the house at the same 
time as the right was claimed, affords a presumption, as held in the 
Circular Order of 11th January 1839, that the claim to rent was 
foregone. The supplemental plaint may be looked on as a claim pre- 
ferred to a court of competent jurisdiction, and the rejection of it 
with a reference to a new suit may be considered as a satisfactory 
reason for not proceeding in that suit, but not for neglecting to in- 
stitute another as indicated. 

I cannot believe that it ever was the intention of the Legislature 
to allow a person a fresh starting point by preferring a claim, 
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wliicli for some reason could not be adjudicated in the mode it was 
preferred. It might so happen that in this manner a person would 
be called on to defend claims to money due fifty or sixty years pre- 
viously, claims which for all the best reasons for enforcing a limit- 
ation, ought not to be heard* 

However I find that the precedents of the Court noted in the 

c 1 * T> -* fr 1 TTT margin are against my view. I admit that 
Select Reports VoL VL ,° ,, ^, i • ^-rtj i • • j 

p. 52, Sudder Dewanny under them the plamtift s claim is good, 

Adawlut Reports, 1846, p. and that the decision of the additional judge 
^'bitto 1847 158 ^^^^ ^^ reversed, and the rent awarded for 

*^' ' the whole time claimed. Costs against the 

respondent. 

Mr. W. B. Jackson. — I concur in the order proposed by Mr. 
Mytton, 

Mr. a. J. M. Mills.— I concur also in the order. I think it 
is consistent with the spirit of Section XIV. Regulation III. of 
1793, and the precedents based on it, see page 235 of the Sudder 
Dewanny Reports for 1849, Bhyrub Chunder Majoomdar versus 
Nubeen Chunder Majoomdar, that the suit for possession should 
be considered as including the right to rent under that possession. 



The 28th February 1853. 

Present : 

W. B. JACKSON, Esq., Judge. 

A. J. M. MILLS, EsQ.,1 n^ . ,. r , 
R. H. MYTTON, Esq.; } ^^"'^'^^ •^"^^^• 

Case No. 222 of 1851. 



Regular Appeal from the decision of Syud Abbas AleeKkaUy Princi- 
pal Sudder Ameen of Dacca ^ dated bth March 185 L 

BEBEE TAKEE SURAB, (Defendant,) Appellant, 

verms 

DA WOOD MULLICK FRADOON BEGLAR, (Plaintiff,) 
Respondent. 

Vakeel of Appellant — Baboo Kishen Kishore Ghose. 

Vakeels of Respondent — Mr. J, G. Waller and Baboo 
Ramapersaud Roy^ 

Held that a SuiT laid at Company's rupees 49,957-0-4-1, for possession of 
f uit for pro- talooka, &c. 

S^dTrtlp.^ iK/i^oo Kishen Kishore Ghose, for defendant states.— That plaintiflF 
ratedeeds but has sued for possossiou uudor several deeds of sale made in his 

all held by the 
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fevor by the sheriff of Calcutta, in execution of a decree against defendant is 
Gabdel Stephanoos : in some plaintiff comes in as executor on the Sua ™The^8e 
part of the purchaser. The defendant denied that the judgment '^J^^®*^' ^J® 
debtor had any right in the things in which his right was sold, and Seraml^nhav- 
questioned the plaintiff's right accordingly. The defendant alleged ing negriected 
the property was her own, partly as purchased in execution of Se^^o^^^ona 
decree by herself, and partly as obtained from the father of the raised before 
judgment debtor axid by other sales. The judge decreed in favor ^™und S^va- 
of tne plaintiff, on the grounds of the title arising from purchase at fuation. 
the sheriff's sale, and on the former decision of this Court of 20th 
September 1848, between the same parties. 

On the first issue contends that the plaint should be nonsuited 
as based on six different documents and comprising several claims. 
One of the deeds is in the name of plaintiff, and the other five in the 
name of Varden, whose executor plaintiff represents himself to be. 
The suit should be based on one issue. Several claims cannot be 
bound up in one suit; refers to a decision of Mr. Reid, 31st January 
1842, to this effect. 

The counsel for the plaintiff observes that the plaintiff claims the 
whole as his own property, not as representative of another. The 
purchase was in some instances made by plaintiff in the name of 
Varden ; and a declaration of trust of 12th April 1844 was filed on 
the part of Varden, declaring that the plaintiff was the real owner, 
though Yarden's name was used. 

Baboo Kishen Kishore Ghose continues. — The suit is nevertheless 
multifarious, as based on distinct deeds and of a different nature. 
Contends that even if the documents were in plaintiff's name, there 
should be different suits on them. 

The Court. — The suit is not multifarious so as to justify a non- 
suit. It is for property claimed under separate deeds, but it is all 
held by defendant, and there is no objection to its being made the 
subject of one suit 

Baboo Kishen Kishore Ghose, continues. — On the subject of the 
second issue that the principal sudder ameen has not investigated 
pleas of under- valuation.. 

To this the opposing counsel objects that it cannot be argued, 
(Circular Order, 20th August 1851,) because there is no appeal 
specially on that point. The principal sudder ameen disposed of this 
point in a separate proceeding from which no appeal was made. 

To this Baboo Kishen Kishore Ghose, replies. — That the point 
was never decided at all. 

Heads the proceedings 3rd February 1851, principal sudder 
ameen, in which he says that the plaintiff's suit is not under-valued, 
and throws out the objection of defendant on that score. 

Baboo Kishen Kishore Ghose observes — This refers only to the 
objection regarding talooka Khajah Arratoon Michael. But I ob- 
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jected as to oUier property talooka Arratoon Steplianoos, 2^ annas^ 
it was valued at rapees 38,000, and I stated it was worth rupees 
58,000. Also as regards lakMrqj land, it was valued at rapees 180, 
and I stated the value at rapees 900. These are more than 10 per 
cent There is no decision on these two objections. Farther, 
the defendant did appeal expressly on this point of valuation. 
Refers to the grounds of appeal. Contends farther, that the de- 
cision on the one point of valuation disposed of by the principal 
sudder ameen is wrong. The valuation regarding that property 
should be on the selling price, not on the jumma, as two mouzas 
were excepted in the plaint^ and the plaintiff could not afterwards 
strike oat that exception. 

Mr. J. G. Waller answers. — ^The principal sudder ameen called 
for proof in his proceeding under Section X. but no proof was filed 
by the defendant. 

Baboo Kishen Kishore Ghose declares that some proof was filed. 

Judgment. 

The principal sudder ameen has not disposed of the issues in bar 
urged by the defendant on the score of under-valuation of the 
plaint The objection was on three grounds : 

Firsts — As regards talooka Arratoon Michael; that as the suit 
was for that talooka, with the exception of the villages Roopchand 
and Bholanath Bose, the valuation should have been at the selling 
price, not at three times the sudder jumma; no distinct jumma 
being assessed on the talooka with that exception. 

Second^ — As regards the 2-^ annas talooka Arratoon Stepkanoos ; 
that it was worth rupees 58,000, not only rupees 38,000, as valued 
in plaint 

Thirdy — As regards the hhhiraj land, that its value at eighteen 
times the annual proceeds was rupees 900, not rupees 180, as 
in plaint 

On the first point the principal sudder ameen has made some 
remarks ; but on the other two no decision whatever has been given. 
The proceeding of the 3rd February 1851, does not dispose of any 
of these objections definitively and categorically. Indeed, it is so 
wanting in the essential character of a decision that the defendant 
could hardly have appealed summarily from such an order. The 
decision is therefore imperfect, and the case must be remanded in 
order that the objections on the ground of valuation may be fully 
and clearly disposeft of by a decision on each objection raised ; after 
which the principal sudder ameen, if the objection be thrown out, 
will proceed to dispose of the case on its merits. 

The Court notice, with reprehension, the neglect of the principal 
sudder ameen to try these important issues in bar, which has ren- 
dered a remand necessary after so long a period of litigation, and 
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occasioned so much unnecessary expense to the parties to the suit. 
Such issues must always be tried first, as required by the Circular 
Order 8th Mav 1850. 



The 28th Februaby 1853. 

Pbesent : 

W. B. JACKSON, Esq., Judge. 

A. J. M. MILLS, Esq., \na: - *: r ^ 
K H. MYTTON, Esq., 1^^""''*'^ •^"^'*- 

Case No. 403 of 1851. 

Regubxr Appeal from the decision of Mr. J. LougknaUy Judge of 
Patruiy dated Ist May 1851. 

KHAJEH TALEB ALEE, alias KHAJEH SOOLTAN JAN, 
(Defendant,) Appellant, 

versus 

SYED LOOTF ALEE KHAN, (Plaintiff,) Respondent. 

Vakeels of Appellant — Baboo Kishen Kishore Ghose and Mr. E. 

Colebrooke. 

Vakeels of Respondent — Moonskee Ameer Alee, Mr. J. G. Waller 
and Baboo RamapersaudRoy. 

Suit laid at rupees 2,422 for recovery of a bond debt 

Baboo Kisken Kiskore Gkose, for appellant states. — That plaintiff a document 
sues on a bond, and that defendant offered evidence that there was '*®J^,^°?.^» "®' 
a stipulation for payment of illegal interest, and that the bond itself eaying that a 
had been fraudulently altered, still the plaintiff^ has obtained a de- pnvate ar- 
cree. Defendant admits writing the bond, but adds, that it has J^e foTpIy^ 
been altered in order to support a separate claim on a bond for pent of iijegrai 
rupees 20,000, which was never written. The parts in which the Ih^dTeposition 
bond has been washed and altered, are the seal and the signature not credited. 
of Nadir Alee. In one case decided by judge. No. 410, in which 
the suit is for rupees 8,360, a security bond on part of defendant 
was filed : this is admitted by both parties to be genuine, the seal 
of defendant in that document is admitted by both parties. Requests 
that the Court will compare that seal with the seal on the bond 
now in suit 

The Court examine the two seals and compare them with com- 
passes, but are unable to find any difference between them. 

Three witnesses are produced by plaintiff in support of this docu- 
ment Chukowree and Chotbolall call themselves plaintiff''s ser- 
vants. They are witnesses in three ^ other cases out of the five 
between the same parties. Meer Hossein Alee says he was made 
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a witness one day after the bond was written^ and signed in Persian 
with his own hand ; but on the bond there is only nis seal^ no sig- 
nature. 

Reads deposition of Meer Hossein Alee and of Chukowree Lall. 
Observes that Hukeem Mirza Buhadoor Alee^ and Anunt Ram 
were present when the docament was written. 

Reads deposition of Hukeem Buhadoor Alee and of Anunt Ram. 

These and other witnesses^ Mirza Ashruf Alee and Bundeh Alee^ 
also say as the above^ that a stipulation was made verbally for pay- 
ment of rupees 2 a month interest 

Judgment. 

We are of opinion that the verbal stipulation asserted by several 
witnesses to have been made for payment of illegal interest, al- 
though the legal interest was entered in the bond, has not been 
satisractorily established ; nor if it was, would it amount to a trick 
to obtain illegal interest, such as to bring the bond within the terms 
of Section IX. Regulation XV. of 1793, and to cause the forfeiture 
of the bond. Sucn a verbal agreement could not admit of being 
enforced; and if the illegal interest so stipulated were paid, it 
could be only at the option of the borrower. The inutility of such 
a stipulation renders it extremely improbable. 

Again, some witnesses say the amount of excess interest was de- 
ducted from the principal ; but this is not in accordance with the 
answer which declared the private arrangement to be for the future 
payment of the illegal interest, not for the deduction from the 
principal. 

The decision of the lower court aflSrmed. Costs against appel- 
lant 
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The 28th February 1853. 

Present: 

W. B. JACKSON, Esq., Judge. 

A. J. M. MILLS, Esq., \ nm^^^x^^ n.^^^^ 
R H. MYTTON, Esq., ] Officiating Judges. 

Case No. 414 of 1861. 



Regular Appeal from the decision of Moulvee Rooknuddeen Khan, 
Principal Sudder Ameen of Pumea, dated 30th June 1851. 

PREMESHWUREE CHOWDRYNE, (Defendant,) 
Appellant, 

versus 

CHYTUNCHURN DASS and others, (Plaintiffs,) 
Respondents. 

Vakeel of Appellant — Baboo Hurkalee Ghose. 

Vakeels of Respondents — Baboo Ramapersaud Roy and Mr. R. 

Norris. 

Suit laid at rupees 6,717-10, being the amount of a bond debt th?iower" °^ 
Baboo Hurkalee Ghose for defendant — Plaintiffs sue on a bond court upheld 
bearing defendant's signature, and an award has been made on the inTbond"t»ie 

same. document be- 

On the 6rst issue. — A decree has been given for the money, and ^J^tered, 
against the property of defendant Premeshwuree including the and the exe- 
mortgaged property. This evidently refers to the property men- deftmdimt^^- 
tioncd in the hibbanama, viz., lot Suntra, which is mentioned in the inR: proved in 
bond alsa Argues that the whole of lot Suntra is not the property «^^«»ce. 
of defendant, or liable under the bond. Her rights in it are limited. 
JBy the Court — ^The decree is only against the right and interest 
of defendant in the property in question. This objection has there- 
fore no foundation. 

Counsel continues on the general issue whether the claim is made 
out satisfactorily. The defendant is a purdah woman, and the 
plaintifTs house is eighteen coss oW. The witnesses have not proved 
the document It is not probable that defendant would appear 
and execute the bond as alleged by the witnesses. Points out 
discrepancies in the witnesses evidence, some say defendant counted 
the money herself, some that it was weighed. The plaintiffs' 
own witnesses declare defendant is a purdah woman, and yet how 
should she appear before strangers as they allege. The docu- 
ment is attested with her seal and her mark ; but in the mookhtar- 
nama for registry there is only the seal. The stamp was bought 
thirteen days before the date of the bond ; and it is not mentioned 
for what purpose it was purchased, at the back of the stamp. Denies 
that the bond is proved. 
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Baboo RamapersaucL RoVy for plaintiffs answers. — ^The bond was 
registered on the same day it was written. This was six years 
before suit The defendant was related to the other person present 
at the execution of the bond. 

Reads the deposition of Bulram Surma purohit^ also that of 
Nubehand Dass. 

Baboo Hurhalee Ghote^ replies. — The date of the bond is 4th 
Assar 1250 B.^ and the mookhtarnama for registry is the llth^ or 
seven days afterwards^ not on the same day^ as stated by the coun* 
sel for plaintiffs. 

Judgment. 

It certainly seems extraordinary and unusual that a Hindoo 
purdah woman should appear in the presence of strangers and exe* 
cute a bond^ and should count out the money with her own hands; 
and this appears from the depositions of plaintiffs' own witnesses. 
There are likewise some discrepancies of detail in the depositions 
of the witnesses ; but as the document is stamped and registered, 
and the witnesses swear to the execution of it by the defendant, we 
do not think these defects sufficient to invalidate the whole of the 
evidence, or to authorize us in rejecting the bond. We see no 
reason to interfere with the decision of the lower court Costs 
against appellant 
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The 29tu July 1852L* 

Pbesent : 

Sib R. barlow, Babt., ") 

W. B. JACKSON, Esq., V Judges. 

J. R. COLVIN, Esq., ) 

A. J. M. MILLS, Esq., 1 ^^ • ^..^ r„^^,, 

R, H. MYTTON, Esq., / Officiatznff Judges. 

No. 92 OF 185 L 

Mueellaneous Application for a Refund of Stamps. 

WUZEEROONISSA BEGUM, (Appellant in Regulab 
Appeal) Petitionee. 

Vakeel of Petitioner — BeAoo Ramapersaud Roy. 
This is an application for the refund of two out of the ^ petJ^on 
4 rupees stamp value of a petition notifying the withdrawal of the only in It^^^^ 
petitioner's appeal. terms with- 

it is contended that that petition ought to have borne only a f^iJfr'Jfers 
stamp of rupees 2, as that is the sum prescribed for all miscellane- u the 'reason 
OU8 applications, whereas rupees 4 is only necessary under Article ^ a sMirate** 
X. Schedule B, Regulation X. of 1829, when there is a '* written paper of settle- 
application whereby or according whereunto a suit pending in a JJ^ent^be- 
civil court shall be adjusted, or be capable of adjustment, without tweenthe 
argument in court and award of the presiding judge." ©dto^*^*^ti " 

In this case, however, there was attached to the petition, which tion muSt be 
in its terms merely withdrew the appeal, a separate paper of J" * Btampof 
settlement or adjustment between the parties, and the petition tJ^rdAngto^' 
referred to that adjustment as the reason of withdrawal. The the rule as to 
mere form of writing the adjustment on a paper separately from the ^Justo^nTin 
petition notifying it, cannot alter the real nature of the transaction, -^{JfJ® ^• 
which is certainly one, as contemplated by paragraph 4 of the BUjguiatio^x 
Circular Order No. 122 of January 23rd 1846, of ** amicable settle- of 1829. it ' 
ment by mutual consent of parties." The application for receipt of rJJ^^ved on^a 
the petition on a 2 rupees stamp, and for a refund of the 2 rupees 2 rupees stamp, 
excess, cannot therefore be sanctioned. . SuI^Ji'^^ 

The petition, however, being thus dealt with, as ^le under 
Article X. Schedule B, of the stamp law, the petitioner will receive 
back half the amount of stamp duty on her appeal petition, as the 
pleadings have been completed, and the case has been included in the 
list of causes ready for hearing, both according to the list prepared 
by the register and to that put up in the Court room. 

* Omitted from the number for July. 
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ST. ANDREW'S LIBRARY, 



CALCUTTA. 

— ^♦>— 

MESSRS. THACKBR. SPINK AND CO.'S LTTERARt ANK0UNCBMENT3. 



Recent Voyages and TraTels. 

KejmePB Visit to the Indian Arcbipelago " Voyage of the Meander^' 2 vols., 

Lear s Landscape Painter in Calabria, plates^ • . • • .... • - . . 

8t- John's Village Life in Egypt, 2 vols . . .... .... • . . . 

Walpole's Ansayrii, or the Assassins, 3 vols. 8vo., .... .... . . . « 

Sir U. Fellows' Asia Minor and Lycia, new edition .... • . » • • • . < 

Stamhoal and the Sea of Gems, post 8vo., .... ...» • . • 

Kayo's History of the War in Anghanistan, 2 vols., . . .... ... 

Doveton's Reminiscenses of the Burmese War in 1824-5-6, .... 

The Gong, or Reminiscenses of India, by Vetch, ...» . . . • • • • 

Joamal of a Summer Tour, by Sewoll, . . .... .... ... 

Dr. T. Amold^s Travelling Journals and Letters, . . . ^ .... 

Hon. Capt. F. Egerton's Tour in India, 2 vols., .... .... 

The Morning Land, by F. Bodeustedt, 2 vols., .... .... 

Recollections of Scenes in Italv and the East by Joseph Beldam, 2 vols., . . . 

Dahomey and the Dahomans, by Forbes, 2 vols., .... .... 
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Charges and Penalties. 

With reference to the Mutiny Act and Articles of war, Hth and 13th Vict., Cap. 
A\ existing Regulations, and instructions from the Horse Guards* by Major Skinner, 
Judge Advocate General, 1852. Rs. 3-8. 

%• The commander of the Forces is pleased to direct that a work by Major 
P. K. Skinner, Judge Advocate General of the Army, entitled, " Charges and 
Penalties, wifh reference to the Mutiny Act and Articles of War," form a Supple- 
ment to the " Orders and Regulations for the guidance of Courts Martial," issued 
to the Army in March 1851. By order of the commander of the Forces. 



Vestiges of Old London. 

A 5^ries of Etchings from Original Drawings, illustrative of the Monuments 
mod Architecture of London, in the 1st, 4th, 12th, and six succeeding Centuries, 
with descriptions and historical notices by John Wykeham Archer, imperial quarto, 
half bonnd morocco, Rs. 87. 

Brees* Railway Practice. 

The four Series, forming the complete Work, last Edition illustrated with 
several hundred engravings, the letterpress in quarto, the Plates i/i folio, both neatly 
half bound morocco, quite new j published, at £10-1^0 in England now offered 
at Rs. 62-8. ^ ; r . 6 
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MESSRS. THACKER, 8PINK AND CO. 8 PUBLICATIONS, ETC. 



Newest NoTels of the Season. 

Castle Atod, by the Author of Emilia Wyndharo, .... 
Tendring Cottage, or the Rainbow at Nignt, 3 vols.,. . 
Passages in the Life of a Seceder from Romanism ; 2 vols., • 
Mark Hiirdlestone, the Gold Worshipper, 2 vols., . . 

The Society of Friends, by Mrs. Greer, 2 vols 

Agnes Sorel, an Historical Romance, by James, .... 
Autobiography of an English Soldier, 2 vols., .... 
Basil, a Story of Modern Life, by W. W. Collini», 3 vols., 

Peg Woffington, a Novel, by C. Keade, post 8vo 

A Man without a Name, edited by Lady Morley, 2 vols., 
Agatha's Husband, by the Author of " Olive," 3 vols., 
Fortunes of Francis Croft, an Autobiography, 3 vols., 
The Game of Brag, or the Batterary Boys, 2 vols, . . 
The Royalist and the Republican, 3 vols, . . .... 

Dr. nienkinsop, by the Author of Paddiana, 2 vols.. 
Life and Adventures of James Kelly O'Dwyer, 3 vols., 

Broombill, or the County Beauties, 3 vols., 

The Dean's Daughter, by Mrs. Gore, 3 vols., 

Shirley, a Tale by Currer Bell, cheap edition^ .... 

Villette, by Same, 8 vols., .... .... .... 

My Novel, by Bulwer, 4 vols., .... .... 
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Gleig's School Series. 

Submitted to Parente^ PrvndpdU of Schools and Others interested in education 
' generally ; price each, stitched in stiff covers, annas 10. 

History of Greece, by R. W. Browne. 

History of the British Colonies, by G. R. Gleig. 

History of British India. 

Geography for Beginners, by Hughes. 

Geography of the British Empire, by Same. 

Manual ot Arithmetic, by Walter Mc.Leod. 

Astronomy, by T. Tate. 

Explanatory English Grammar for Beginners. 

The two following are Hs, 1-B each. 
Sacred History, by G. R. Gleig, 2 parts, cloth. 
History of England, in 2 parts, cloth. 

Supplement to British History. 
Correspondence of Great Statesmen. 



Published from the Original Manuscripts, 



Cromwell's Letters and Speeches, by Carlyle, 4 vols., .... 

Rt. Hon. Richard Hill ; Envoy of the Court of Savoy, temp. Queen Anne, 
2 vols 8vo., .... 10 

Earl of Marchmont, illustrative of Events 1685 to 1750, 3 vols. 8vo...... 6 

Duko of Shrewsbury and James Vernon, 1696-1708, 3 vols., .... 

Atterbury, Bishop of Rochester Sf the Chevalier St. George, (Stuart Papers.) 
William Pitt, Enrl of Chatham, 4 vols. 8vo. .... 

John, Fourth Duke of Bedford, edited by Lord John Russell, 3 vols. 8vo., 
The Grenville's, edited with Notes by W.J. Smith, 2 vols. 8vo. .... 

Marquis of Rockingham, edited by the Earl of Albemarle, 2 vols 8 vo., . . 

Edmund Burke, 1764-1797, edited by Earl Fitzwilliam, 4 vols 8vo 

Viscount Castlereagb^ edited by Marquis of LondoDderry, 8 vols. .... 
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MESSRS. THACKER, Si>INK AND CO.*S PUBLICATIONS, ETC. 3 

AttractiTe Books for CUldren^ &c. 

Funny Leaves, for the Younger Branches, colored plates, 4to. . . 18 

Adrentnres of a Bear, with nine clever colored illustrations, . . . . 3 12 
A Picture Book for young people, full of large engravinffs, 4to. . . ..34 
The Story of Reynard the Fox, most cleverly illustrated, 4to . . ..68 
Illustrations of Zoology : from original Drawings by Sowerby, Varley, Pyne 
and Landseer ; with descriptive Letter Press of Characterestic Anecdotes 

and Narratives, by Recent Naturalists, imperial quarto. .... 19 8 

Concordance to Shakespeare. 

A Verbal Index to every Passage ; by Mrs. Cowden Clarke, imperial 8vo. 

cloth, Us. 19-8 

Parliamentary Blue Books. 

•/ Theu are now offered at reduced prices. The information they contain is of 
paramount importance^ and not obtainable from any other source. 

Papers relating to New Zealand, 606 pages, . . • . ^ ^ 

The Oxford University Commission^ 705 pp., .... 12 o 
Indian Territories, First Report on the Renewal of the^ E. I. Co.'s Charter, 

Commons, 1006 pp., .... 16 

IHtto Ditto, 2nd. Report, Lords, 430 pp., 10 

Past and Present state of Her Majesty^s Colonial Possessions, 800 pp., .... 6 

CoL Outram and the Baroda Intrigues, 1614 pp., .... 20 

On the fixed Establishments of Ceylon^ 268 pp., .... 6 
State of the Kafir Tribes and the recent Outbreak on the Eastern Frontier, 

259 pp., .... 4 

Discovery of Gold in Australia, 131 pp., .... 4 

Postage Label Stamps, 260 pp.. 3 

Public Works completed in India in the past 10 Years and of those now in 

Progress, 222 pp., 6 

Evidence on the Board of Customs, 164 pp., .... 2 

Tea cultivation in India, with maps and plans, 110 pp .... 3 

Penalties and Disabilities in regard to Religious Opinions, 160pp...... 4 

State and operation of the Law ofMarriage in the British Colonies 165 pp., 4 

Registration and Conveyancing Commission, 604 pp., .... 9 u 

Affurs of Hungary 1847-9, maps &c., 390 pp., 8 

The Commercial Distress of 1848, 480 pp., .... 8 o 

Growth of Cotton in India, 616 pp., .... 9 

On Official Salaries, 417 pp., .... 10 o 

Prevention of Accidents in Mines, 640 pp., .... 9 o 

Commercial Statistics of India^ 762 pp., .... !<> 

School of Design, 627 pp., .... 7 <) 

Public Libraries, many maps, 317 pp., .... 8 <> 

Prussian Commercial Union, 290 pp., .... 4 

Emigration to Australian Colonies, 270 pp., .... 6 

Correspondence relative to Sind, 141 pp., .... 5 

Papers respecting Gwalior, 172 pp., .... 6 

Finance and Commerce of Ceylon, 146 pp., .... 4 

Coals suited to the Steam Navy, 67 pp., .... 3 







Sir Archibald Alison's New "Work. 

History of Europe, from the Fall of Napoleon, in 1815 to the Arcpssion of Louis 
Napoleon in 1852, vol. 1, 8vo. cloth 9-8, (to be completed in 5 vols.) 



Digitized by VjOOQ IC 



4 MES8R5. THACKBR, 8PINK AND C0.*8 PUBLICATIONS, ETC. 

Chambers' Popular Pablicatioiu. 

Cyclopaedia of English Literature, 2 vols imperial 8yo cL .... 

The Same, 2 vols. stroDgly bound half russia, .... 

Information for the People, 2 vols, imperial 8yo. cloth, .... 

The Same, 2 vols, half bound russia, .... 

Papers for the People, complete 12 vols, bound, .... 

Pocket Miscellany, 12 vols, stiff covers .... 

Drawing and Perspective, in a Series of Progressive Lessons with general 

instructions, 1 Books, each, .... 
Writing-Plain, Current-hand and Ornamental in fifteen prepared Copy Books, 



Valuable Books— now ayailable. 

Household Words, by Charles Dickens, from the commencement, 6 vols , 

royal 8vo., cloth, each 3 S 

Cresy's Kncyclopsdia of Civil Engineering, Illustrated by 8000 Engravings, 

very thick 8vo. strongly half bound russia. $(\ 

Same, in cloth 46 

Brande*s Dictionary of Science, Literature and Art, thick 8vo. new edition, 

numerous engravings, cloth 37 S 

McCuUoch's Commercial Dictionary, new edition, corrected, enlarged, and 

improved, maps and plans, thick Svo. cloth 31 4 
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"Worka of J. Baillie Eraser^ Esq. 

Travels and Adventures in the Persian Provinces on the Caspian Sea, 4to., 5 

Travels in Koordistan, Mesopotania, &c., 2 vols 

Winter Journey from Constantinople to Teheran, 2 vols. 8vo., 5 

Journey, Adventures, and Residence in London of the Persian Princes, 

2 vols. 8vo., 4 8 

English Poets. 

The genuine complete editUmSf correctly and handsomely printed, in royal 8vo., 
and neatly bound in cloth, 

Geoffrey Chaucer's Poetical Works, 

Edmund Spenser's ditto, ' 

John Dry den's ditto, 

Milton, Thomson and Young, 

Robert Burns' ditto, 

Thomas Moore's ditto, • 

Lord Byron's ditto, 

William Wordsworth's ditto, 

Sir Walter Scott's ditto, 

Campbell's Specimens of the British Poets, 

Sottthey's British Poets from Chaucer to Johnson, 

Moit of the above can alto be had in elegant bindings, suitable for Gifts, 
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Pes "Woffington. 

Mr Charles Reade's new Novel. Rs 6-8. 
. very clover epigrammatic book and carries in its every page the 
observation ot a shrewd ihwkeT."^Athena^un, January, 1. 
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MESSRS. THACKBR, SPINK AND CO. 8 PUBLICATIONS, BTC. 5 

In on€ Volume, imperial Bvo, cloth, price B$» 18-12. 
laogaritlimic Tablet. 

T» 8BYBN PLACES OF DECIMALS. 

ContaiuiDg Logarithmic Sines and Tangents to every second of the circle with 
arguments in space and time, by Robert Shortrede, Captain U. £. I. C. S. 

Aleo by $ame Author, imperial %vo, cloth, B$, 13. 
laosaiitbmic Tablet. 

COMTAININQ. 

Logarithms to Numbers from 1 to 120,000 

Numbers to Logarithms from to 100,000 

TO SEVEN PLACES OP DECIMALS. 

Tables with Centesimal and Decimal Arguments for finding Logarithms and 
Antilogarithms, &c. ^c &c. 



Books for Travellers. 

HaDam's Literary Essays and Characters, 1 4 

Sir Edward Seaward's Narrative of his Shipwrf ck, 1 8 

Lord Ellesmere's Life and Character of the Duke of WeUington, 8 

Military History of the Duke of Wellington in India, 12 

Bnrmah and the Burmese, by Mackenzie, 12 

Two years before the Mast, by Dana, 12 



Recent Popular Novels. 

All Strongly Bound. 

The Fair Carew, or Husbands and Wives, 8 vols., 10 

Lavengro, by George Borrow, S vols., 16 

Raven&clifie, by author of Emilia Wyndham, S vols., 16 

The Caxtons, by Bulwer, 8 vols., 10 8 

Merkland, a Story of Scottish Life, 8 vols., 16 

Rose Douglas, or Sketches of a Country Parish, 2 vols. 10 8 



Useful Law Books. 

Davis on Evidence in the County Courts, 6 

Macrae's New Practice of Insolvency, 13 

Pulling's Law of Mercantile Accounts, 3 12 

Code of Civil Procedure, State of New York, 10 

• Criminal Procedure, „ „ 8 



The Cheapest English Dictionary. 

A Critical, Pronouncing Dictionary of the English Language, incorporating: th« 
labors of Sheridan and Walker, with dO,<K)0 additional words, by James Knowle^, 
one large volume, royal 8vo. cloth, Bu, 4-13. 



Digitized by VjOOQ IC 



MESSRS. THACKER, SPINK AND CO. S PUBLICATIONS, ETC. 



Works of Ilctioi^ at half price. 

Annette, a Tale by W. F. Deacon, 3 vols. 

Adventures of a Beauty, by Mrs. C. Crowe, 3 vols, 

Augustus Courtenay, by likdy Is. St. John, 2 vols. 

Agatha Beaufort, or Family Pride, 3 vols. 

Belle of the Village, by John Mills, 3 vols. 

Bothwell, or Mary Queen of Scots, 3 vols. 

The Dreamer and the Worker, by R. H. Home, 2 vols. 

First Cousins, or my own Story, 2 vols. 

The Delameres of Delamere Court, 3 vols. 

Clara Cameron, the Belle of the Season, 3 vols. 

Falkenburg, a Tale of the Rhine, 3 vols. 

Ferdinand Castleton, a Novel, 3 vols. 

Femley Manor, a Novel, 3 vols. 

The Gold Worshippers, 3 vols. 

The Heir of Ardennan, 3 vols. 

The Heir of Sherborne, 8 vols. 

John Drayton or the Liverpool Engineer, 2 vols. 

Jacob Bendizen, the Jew, 3 vols. 

Kate Devereux, a Story of Modem Life, 3 vols. 

The LUy of St. Paul's, or Old London, 3 vols 

Madam l)orrington of the Dene, by Howitt, 3 vols. 

Men and Women of France, 3 vols. 

The Mamelukes, or Life in Grand Cairo, by Paton, 3 vols. 

Marian Withers, by Geraldine E. Jewsbury, 3 vols. 

Reuben Medlicott, the Coming Man, 3 vols. 

The Siege of Damascus, by J. Nisbot, 3 vols. 

The Student's Wife, a Novel, 3 vols. 

Spiritual Alchemy, or Trials turned to Gold, 9 vols. 

The Tutor's Ward, a Novel, 2 vols. 

Valetta, a Novel, 3 vols. 
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Literature for the Ladiei. 

Timethrif^, edited by Mrs. Warren, numerous engravings, cloth gilt. 

Lady's Album of Fancy Work, full of plates. 

The Needle, a Magazine, by Mad. Riego, 6 nos. 

Miss Lambert's Instructions for making Crochet Flowers, 

Illuminated Crochet Book, 

The Ladies Companion, vol. 4, many engravings, 

Eti(][uette for Ladies, 

JuUien's Cadeau of New Music, 

D' Albert's Musical Album for 1853, beautifully illustrated and tastefully bd. 

Court Album for 1863, Portraits of the Female Aristocracy, elegantly bound, 

The Same, with the Portraits colored, .... 
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Haydn'i Dictionary of Datei. 

And Universal Reference, relating to all Ages and Nations, comprehending every 
remarkable Occurrence, Ancient and Modern, fifth and last edition, thick 8vo cloth 
Rs. 11-4. 

*,* The Times Newspaper pronounces this to be, for purposes of general refer- 
ence, the most useful Manual of the Age. 
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HESSRS. THACRER, BPINK AND CO. 8 PUBLICATIONS, ETC. 

Forthcoming Publications. 

Mr. Kaye'8 Administration of the E. I. Company. 

Mr. G. Campbell's '' India as it may be." 

Memorials and Correspondence of Charles James Fox, edited by Lord J. Russell. 

Earl Grey's Colonial Policy of the British Empire from 1847 to 1851. 

Letters of the Earl of Chesterfield, concluding volume, edited by Lord M&hon. 

Letters of the Poet Gray, edited by the Rev. J. Mitford. 

The St. Helena Life of Napoleon, trom the Hudson Lowe Papers. 

The Castlereagh Papers. 

The Speeches of the Duke of Wellington. % 

Captam Erskine's Western Pacific and Feegee Islands. 

Private Life of Daniel Webster. 

The Duke of Buckingham's Memoirs of the Court of George 3rd. 

Sam Slick's Wise Saws and Modem Instances. 

Baron Schonberg's Travels in India and Kashmir. 

Memoirs of John Abemethy. 



Noi4f ready, Price Be, 20 
A Splendid Portrait of 

LIEUTENANT GENERAL SIR WALTER GILBERT. 
Engraved by T. Lupton, from the original painting by Lieutenant G. F. Atkinson. 



The Fortonei of Francii Croft. 

An Autobiography in 3 vols, Ps, 19-8. 



'* Withafelicit 
Ilties of an agr€ 



licity of expression in language the Author possesses the sparkling qua- 
'€eable Essayist."— il/Ae7i«um. 



New ediiion. One volume oblong, strongly bound, Ps. 4-8. 

Noriega Seaman'i and Merchant's Complete Expeditious 

Measurer. 



Mexico and California. 

A Historical, Geographical, Political, Statistical and Social Account of thnt coun- 
try from the period of the Invasion by the Spaniards to the present Time, a 
Historical Sketch of the late War, and Notices of New Mexico and California, 
by Brantz Mayer, 2 vols. 8vo. numerous engravings, 8vo. cloth, Rs. 13. 



The Latest and Cheapest Indian History. 

Political and Military Events in British India from 1766 to 1849, by Major Hough, 
publinhed at the end of 1852 in 2 vols. Rs. 6. 

*' Valuable Aides Memoire to guidtt the future Historian, and will be often 
referred to and consulted by those who require . information regarding the ^reat 
events, both Military and Civil, which have accompanied the progress ot the 
English in the E^t,"-^£ast India Army Magazine, ' 
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8 MESSRS. TUACKEH, SPINK and CO/s PUBUCATIONSt ETC. 

Annuaire dea Deux Mondei. 

UlSTOIRB GbNBRALS DBS DlYBRS EtaTS. 

Histoire Politique. — Relations Internationalea et Diplomatie, Adminidtration, 

CoiDmerce et Finances, Presse Periodique, et Litterature; imperial Svo. once 
jjoriraiU:-^ 

Annee, 1850, sewed, 8 

Annee, 1861-62, sewed, 8 

This admirable '< Annual Register'' acdompanies the Revue des Deux MondeSy 
and is given to Subscribers to that Publication. 



The Law of Stormi. 

The true principle of the Law of Storms practically arranged for both Hemis- 
pheres. By James Sedgwick. £. I. C. S., with numerous diagrams, royal 8vo. 
Doards. Rs. 2-4. 



Standard Authors. 

Macaulay'« Essays, strongly half bound russia, 17 o 

Same, neatly hound in clom^ 13 ^ 

Sydney Smith's Works Aa^^<?iotdrti45w, 17 

Same, in cloth, 13 

Sir James Mackintosh's Works haf hound russia^ 17 

Same, in cloth, 13 



To Intending Emigrants and Agricolturists. 

Stephens* Book of the Farm, new edition, with 600 Engravings, 2 vols impl. 
8vo half bound, 37 8 

Loudon's Encyclopcedia of Agriculture, 4th edition, with 1100 engravings, 

thick 8vo. cloth, 20 

EncyclopcBiIia of Plants, with figures of 10,000 Species very thick 8vo. 46 

The Horse, by W Youatt, with a Treatise on Draught, new edition, numer- 
ous engravings, G 4 



Family Shakespeare. 

In which nothing is added to the Original Text ; but those words and expres- 
sions are omitted which cannot with propriety be read in a Family, edited by 
Thomas Bowdler, new edition, in six volumes duodecimo, neatly bound in oloUi| 
price per volume, Rs. 3-4. 

British Mosetuiu 

Hand Book to the Antiquities in the British Museum, being a description of the 
Remains of Greek, Assyrian, Egyptian, and Etruscan Art preserved there ; by W. 8. 
Vaux, with numerous illustrations, Rs. 4-12. 
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MESSRS. THACKER & CO.'S MISCELLANEOUS 

ANNOUNCEMENTS. 



Tire Arms* 

A highly-finished Double- Barrel Rifle, by T. K. Baker, London, with fittings 
complete, and Concentric Bullet Mould, in handsome Oak case. This Rifle has but 
one Triffger, which acts upon bath locks separately, and is so constructed, that 
although both the locks may be on full cock together, only one hammer will fall 

at a time on drawing the Trigger, 500 

Single- Barrel Minie Rifles, by T. K. Baker, with long range sight, round 
and Minie Bullet Moulds, 250 Iron Cups, Sling, Extra supplies, and 

fittings complete, in Oak Cases, 200 

The same, with 1,000 Iron Cups, and Mould for casting Pegs, as substi- 
tutes for the Iron Cups, 210 

Double-Barrel Guns, by T. K. Baker, London fitted with Apparatus com- 
plete, in handsome Oak Cases, 350 

Patent Magazine and Self-priming Gun, by C. J. Smith, London, with fit- 
tings complete, in Mahogany Case, reduced from Rs. 600 to, 300 

Revolving Pistol, by T. K. Baker, I barrel and 6 chambers, length of barrel 

5) inches, with best fittings, caps and wads, in Oak Case, 175 

Coifs Revolvers, similar to the above in construction, have one barrel and 
5 chambers : length of barrel 5 inches, with Mould for round and coni- 
cal ball, flasK, and nipple screw, 100 o 

Walking Stick Air Guns, by Reilly, London, full size, with apparatus, 

complete in Oak Case, Ks. 95, Rs. 1 00 and, 125 

Ditto. Ditto, complete in Wooden Case, 75 

Steamer Parcels. 

The undersigned dispatch parcels by every steamer to their London House and 
can enclose sn^ler ones for their constituents at very reasonable rates, guaran- 
teeing their secure delivery to any part of Europe. 

£x Sbth Spragub. 
Direct from New Yorky on ComnUssion Sale. 
The Independent Portable Bed. 

The Shippers thus describe it—" This is the most useful and luxurious Bed in the 
world. It is superior to the air or water Bed ; closes up into a space of eight by 
eighteen inches ; and with blankets, sheets, musquito net, &c, packed into a neat 
vSise, may be taken by gentlemen travelling, and be always sure of a good Bed. 
It may be used in the open air, rain or shine ; is particularly adapted to warm 
climates, and any and every situation where space is an object and luxury desired ; 
may be shut up m a moment like an umbrella, packed away or hung up. 

The Office, Library, and Bachelor's room can have no better lounge. 

Parents, at home or travelling, may have their young children in the room with 
them, as their bed may be taken in a bandbox. Vermin cannot live in them.'' 

Price R8.75. 
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10 VESSSS. THACKBB AND CO/s HI8CELLANE0US ANNOUKCBMSIITS. 

Cowper'a Parlour Printliig Presses. 

A farther supply of these have just heen received. From their peculiar construe* 
tion, th^y are well adapted to be worked upon a Table, and are of great service in 
taking Proofs, &c., Printing Circulars, Tracts, and any description of small Work 
— complete with a full assortment of Type^ every requisite Apparatus^ and a Book 
of Instructions, at Rs. 150 and Rs. 130 



Leather Trunks and Travelling Bags. 

Messrs. Thacker, Spink and Co. hare received fresh supplies of Overland 
Trunks, Regulation size, with Carpet and Patent Lather Bags, of a very superior 
description, all of which are very moderately priced. 

Also solid Leather Hat Boxes^ with Locks and Keys. Price 7 Rupees. 



PnlTermacher's 

HYDBa-£LEOTRIO CHAINS AND ChAIN BaTTSRXSS. 

Messrs. T. S. & Co. have great pleasure in announcing the receipt of a further 
supply of Electric Chains and Chain Batteries, which are now so well known as to 
require no further description. These Chains are now in general use in the Hospitals 
at Home, as well as by many of the London Private Practitioners. 

Dish Corers. 

The undersigned have Just landed a few sets of the best block tin Dish Covers 
which can bo strongly recommended. Price per set of 6 ; measuring respectively 
10, 13, 14, 10, 18, and 2U inches ; Rs. 40. 



Presents. 

Now open a choice selection of Books and Fancy Ooods of the most recherche 
description and admirably suited for presents. In a short advertisement it is not 
possible to enumerate all the articles coming under this description, but the follow- 
ing are especially worthy of attention. 

Church Services ; Bibles and Prayer Books> most exquisitely bound in a variety 
of novel styles. 

Albums, of Papier Macb6, and Morocco Leather, very richly gilt and ornamented. 

Ladies' Writing Desks, Card Boxes and Standishes, and Pcnracks, of Rosewood, 
Ebony, and Papier Mach6, inlaid with Mother-o'-Pearl and studded with Imits* 
tion Jewels. 

Glove Boxes, of Walnut Wood, Buhl, Rosewood and Papier Mach6, most taste- 
fully Embellished. 

Drawing Boom Tables of Papier Mache, splendidly gilt, and of exquisite designs, 
at once tiie cheapest and prettiest articles of the kind ever manufactured. 

^ All goods priced on the mo$t moderate ecale, and a ditoount ofJifUen per cent 
aUotoedfor cafh. 

The Okiskolm Canp Bed*. 

Just landed from the Mauritiut. 
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THACKBR AWD OO/s MlSCELULNEOUS ANNOUNCEMENTS. H 

Fresh Homneopatiile Mediciiiei. 

Boxes .% containing 96 romedtes 

„ 30 



24 
IB 
13 



Valtiable Znstnunettts. 

Differentinl Thermometers, by Troughton and Simms, 

Mason's Hygrometers by ditto 

Boiling Tbermometf rs, by ditto .... .... Rs. 16 

Chemical Therraoraeters, by ditto and Others- Rs. 20, 16, and 
Copper Pots for Chenaical Thermometers 



Ks. 

it 
» 


S5 

20 
16 
12 

.. 25 







. 35 







.. 2<» 


<l 




.. 12 







.. 5 






Printiag Pressei^ "^^^^ i^d Ink* 

Imperial Presses, from Messrs. Sherwin and Cope, which are acknowledged to 
be the best Presses of the day. Now on hand, both royal and super-royal size. 

TYPE. — Convenient sized Founts of Long Pbimbr, BouHaBois and Minion, 
from Messrs. H. Caslon and Co. of London. 

BRASS RULES. — In great variety, and of various lengths and thicknesses. 

METAL RULES. — For Ornamental Borders, of various kinds and thickness^ 
Ttoe can be cut into lengths tor Title Pages &c, will be found mudi superior to 
the old fashioned Borders, besides bein? considerably cheaper. 

INKS. — Both Coloured and Black nave been received. The Coloured consists 
of Green, Blue, Red and Brown. The Black Ink is ot two kinds for Book and 
Newspaper Printing. 

MITREINQ MACHINES.—These instruments are admirably adapted for cut- 
ting Brass Rules, Leads, &c. correctly, and will be found infinitely superior to the 
old plan of cutting Rules. 

GLAZE BOARDS.— For pressing and giving a gloss to Paper after Printing, 

BOXESOFCOLOURS.— For making Inks, These are preferred by Printers 
to the ready made Ink, as any quantity can be manufactured as required. 

PRINTING PAPER.— Messrs. T. S. and Co. have on hand the best kinds of 
Boyal and Demy Printing Paper, 



Portrait of Iiord Metcalfe. 

(PBIVATS PLATE.) 

Messrs. Thacker, Spink and Co. have the honor to announce that they have been 
eoDStitoted Agents for the sale of the few remaining Proof Impressions of the ad- 
mirable likeness of Lord Mbtoalfb, painted by F. R. Say, engraved by F. C. 
Lewis, The plate having been destroyed, no further engravings can possibly come 
iato the market. The admirers of this Celebrated Statesman, who were not sub- 
scribers, will therefore do well to avail themselves of this opportunity to secure 
the portrait which is equally excellent as a likeness and as a work of Art. Size 
of the plate Cproo&) 29 inches by 19 inches, price Rs. 25. 



Jai^amied ^Rn Boxm. 

JSsoeedingly eonveiiient for Traveibrs, at Rs, 14, 16 and 18 each. 
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rHACKER AND CO/s MISCELLANEOUS ANNOUNCEMENTS- 

New EngraTings. 

te Ue&theTy plain e, colored, .. Rs. 10 O 

T,plain6, colored, 10 

)ai8y, plain 6, colored, 10 

11, plain 0, colored, 10 O 

3, and Une Fille de L'Air ; colored, each Rs. IS, or The pair, 82 

1 it V proono^S, colored, ...... 15 

iber, plain 16, colored, 32 

ica, colored each Rs. 16, or, The pttir, 26 

iges, colored, 13 

ieus, colored, 10 

Lans<]uenet, a pair, colored, ..•«.. 20 

*as, et L'AtteDte, a pair, colored, 20 



EHstolettes ; or^ Drawing Room Piitola. 

of these noTPl instruments just received. With the exception of 
iv exactly resemble in appearance the ordinary Pistols, but the 
through from end to end of the barrel, and the hammer strikes the 
arges consist of a large gun cap, filled with very powerful fulmi- 
\he bullet being welded on to the top of the cap. The charge is 

breech ; by the blow of the hammer it is discharged, and the 
sd with surprising force. The noise made is not greater than that 
id no smoke or dirt of any kind is produced. They are rapidly 
Iv popular source of amusement among the upper classes, the ladiea 
the greatest austo, even in the drawing-rooms. Small animals 
: a distance of between twenty and thirty yards. Price each Rs. 
ales 3 Rs., per box of 200. 



Panoramic Machine, or Print Examiner. 

[rely new invention for the purpose of showing off small Pictures 
ings, or Paintings. When a Series of Views are exhibited, they 
a piece of calico to any length, and wound round two rollers, 
ed horizontally inside the Machine. On looking through the lena 
view is reHected, magnified in front with such vividness, and the 
Drfectly thrown out, that it appears as if the real object were looked 
a handle nt the back the views may be moved, so as to be seen 
. Single Prints and Paintings may also be put in for inspectiap. 
Drawing and Painting will find an endless source of amusement in 
whilst for families, where there are Juveniles, its attractions are 
r fire made to accommodate Pictures 6 inches, 9 inches and 12 
^ and are very handsome in appearance. 

Price, including a Roll of Views ;— 

nches in height ^ • • • •Rs. 75 

„ „ Rs. 86 

" "" Ra. 100 



Remittances to England. 

led are prepared to draw small bills at short or long dat^s on thair 
1 at the exchange of the day, in favor of such of their constitueats 
ficulty in making other arrangements/or family remittances. 
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MttSSRS. THACKBR AND GO/s MISCBLLANEOUS ANNOUNCSMBim. 13 

Portable Umbrella Tent. 

Sanden' Patent-^Begistered 20ih, February 1850. 
The whole when folded is contained in a canvas bag, 6 feet long, and 12 iacfaes 
wide, weighing about 23 pounds. Suitable for Gentlemen's Gardens, Lawsa and 
Pleasure grounds, and admirably adapted for Sporting Parties. 

%• An officer who lately proceeded to tne Upper Provinces states, that he 
carried one on the top of his palankeen for several hundred miles without meeting 
any objections on the part of nis bearers. 

Price— striped cloth Ks. 120 
„ prepared do. ,| 130 



Ornamented Paper. 

A small supply of very beautiful Note Paper^ with Envelopes tp match, re- 
ceived direct from Paris. 



Ice Safe. 

A Ling and Keith's Patent Ice Safe, .... Bs. 55 

Taming Tools* 

A ?et of Amateur's Turning Tools, by Fenn, consisting of— 

ID ^ 

Vice, 

Plates, 6 Bradawls, Tpair Pincers, and 4 lb. Emery 'Powder. Complete. RsT 60. 




Dr. Battsre'a Patent Ceintnrea. 

The Patent Cestus is the invention of a Medical Man for his own family, where 
it has been in use above fifteen years. Its object is the preservation of the Lungs 
and Spine and all the vital organs from pressure : at the same time that it retains 
the figure, in that beautiful oval form so remarkable in all the Grecian Sculptures. 
The Cestus is an elastic steel belt, perfectly free and open at the front pressing 
slightly on the sides alone, it may be worn with or without stays and slipped on or 
off at pleasure. 

%* The following are selected from numerous testimonials : — 

** Lady Clarendon presents her compliments to Mr. fiattye and begs to assure 
him that the Ceinture which he has invented is in her opinion far ihe most com- 
fortable and efHcacious thing she has ever known for improving the shape of the 
waist and the general look of the figure, without inconvenience ; the pressure being 
entirely on the Sides relieves the Chest and Spine, and besides being very comforta- 
ble gives a roundness to the waist which greatly improves its appearance." 

" Vice Regal Lodge, Dublin, 22nd June." 

" The Countess of Caledon presents her compliments to Mr. Battye, and begs 
to ioform him that she higlily approves of his patent Ceintures, they give great 
support to the back and entirely prevent any pressure on the chest, being altoge- 
ther a most useful invention.*' 
Caledon, 20th June. 

Pbic& XO Rupbes. 
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14 MttSBS. THACKBR AND CO.'s MISCBIXANBOUS ANNOUNCBMBMB. 

Wheatstoae'a Ster^aseope. 

This beRTitiful instruroeiit has the remarkable property ofgiving two views or 
diagrams of one object, taken at different angles, (ana seeming to the unassisted eye 
merely plain surfaces) an appearance when examined by the instrument, of abso- 
lute solidity, and atmosphere. The effects are capable of being multiplied to al- 
most any extent, and the mstrument is a valuable adjunct to portraiture by Daguer- 
reotype. In Japanned Tin irame, with a set of Diagrams, price Rs. 4. 

In polished Mahogany Frame, with set Lithograpluc Drawings JT Diagrams, H8.25. 

Daguerreotype Plates of Busts, Statuary, Flowers, kc., mounted for the Stereos- 
cope, each. 10 



Wheatstone's Pieudoieope. 

This Novel and remarkable Instrument has the singular property of apparently 
revering the condition of solid objects, such as renderinp^ a Ulooe hollow, causing 
a cup or hollow vessel to appear a sphere, Cameo Medallions to become Intaglio, 
and Intaglio to be Cameo, besides other Interesting and carious effects. Paper of 
Instructions accompany. 

BXaidlla Cheroots, No* 2. 

The undersigned have for sale a few boxes of old Manillas which they can strongly 
recommend at 40 Rs. per thousand— Cash. 



Drawing BSateriala. 

Of every descnption, received by each Steamer from England, so as to secure at 
all times perfect freshness. 



BSiacellaiieoas Artf clea. 

Morocco Leather Dispatch Boxes, 16 in. with tray, sunk handle, Bramab 

lock and 2 keys. Rs. 50 

Ditto ditto with side tray 48 O 

Ditto I4 1 in. with tray, ko. 45 

Ditto ditto with side tray 40 

Travellers' Writing Desks, 12 in. mock Russia, with inks, patent lock, 

&c. 18 

Ditto 1 4 in. ditto, 20 

Ditto 16 in. ditto, 21 

Tourist's Desk, fitted with brushes, cutlery, mirror, kc sunk handle, bramah 

lock, &c., 72 

Sporting Knives,— the Walton fishing knife, Norfolk, Cambridge and other 

sporting kni?es, from 10 to 91 

Rodgers' Pocket Pen Knives, with one, two, three and four blades, 

from 1-8 to 5-8 each 

Rodgers' Razors, Rs. 3-8 and 4 

Plantagenet Razors, 6 

Bronze Medals of the Duke of Wellington in morocco case lined with white 

satin, 8 

Composition Bust of the Queen, by an Italian Artist in round frame, 

concave, 100 

Portable Shower-baths^ with foot tab, rods and curtainsi 25 
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PanAd BolMfS^ Arc 

Solid brass on rollers^ graduated on both edges, 24 inch, 40 Rs. ; IS-incb, 93 

Rs. ; and l2-incb, 34 

Solid brass on roITers, plain edges, 24-inch9 30 Rs. ; 16-inch, ^ Rs. ; 12-incb, 10 

Solid brass by Trouqhton, 24-u)chy 25 

Ebony brass bound, 30-incb, 35 Rs. \ 24-inch, 20 Rs. ; 18-inch, 11 Rs.; 12- 
inch, 8 Rs. ; 9-inch, 6 

Ebony with graduated Ivory edges on brass rollers, 18-inch, ...... 20 

Ebony on brass rollers, 12-inch, 10 

Schlessinger's Patent Rnlers, with wooden roller, the entire length, box- 
wood, divided, 12-incbf Rs. 8-12 ; and 10-inch, 3 S 

The Same, of ebony, not divided, 15-inch, Rs. 8-8 ; 12-inch, 3 

West's Patent Radius Rule, ebony with ivory edges, graduated, 12-inch, 7 

Rs. ; 9i inch, Rs.6-8 ; 6i-inch, ' 4 8 

IS^inch, Patent Rulers, of German silver, with Inkstand, 4 

Rniledffe's Engineer's Sliding Rules, with Book of Directions, 8 

Carratrs Improved EagineePs Rules, with paper of instructions, 8 

Dillon's Interest Time Scale, box-wood, 



lAdiea' DresBing Caies* 

A very beantilbl 10-indi, one line, inland Ebony Dressing Case, elegantly 

ftted, with Cutlery, Brushes, &c., and spring drawer for jewellery, . . 80 
An elc^^tBuhl Ebony 11 -inch Dressing Case, beautifully illuminated 

aQufitted, lined with velvet, plated mountings, and tube hinges, * .... 80 
A one line Ebony 11-inch DrMting Case, with Jewel Drawer and plated 

fittings, 78 

A IO|-ineh, one line, inlaid Ebony, fitted as above ...... 73 

A lo*inch, one line. Ebony Dressing Case, beautifully fitted with Jewel 

Drawer, &c., complete, 80 

A 10-inch, one line. Ebony, lined with velyet, plated fittings, spring 

Jewel Drawer, with CutCuy , 65 



WhewelFs Anemometer* 

A self-registering instrument for determining the strength and direction of the 
wind, made by Troughton and Simms, and believed to be the only instrument of 
the kind in India. 

Price Rs. 250. 



BrUUaat and Other Binge* 

A choice consignment, of the Latest Fashions, upon which low prices are affixed to 
ensure a speedy sale. 



Patent Spring Horse Halters. 

A further inpply of this aseM and very ingiemons artida jost received. Price Rs. 8. 
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16 MB88BS. THAOKBR AND CO.'s MISCELLANEOUS ANNOUNCEMENTS. 

Instniments. 

Prom the celebrated Houses of Tron^hton and Simms, and Elliot and Son9, viz : — 
Theodolites*— Dumpy Levels, LeTelling Staves, Levelling Instruments, Spirit 
Levels, Plotting Scales, Gunters' Scales, Diagonai Scales, Parallel Rulers, Pro- 
tractors, Straight Edges, Prismatic Compasses, Beam Compasses, Compasses, Line 
Curves and Set Squares, Cross Sights, rentagraphs. Measuring Tapes, Mathema- 
tical Instruments, Spare ditto, Opisometers, Goniometricons, Barometers, Hygro- 
meters, Wind Guages, Thermometers, Sun Dials, Horizons, Sextants, Quadrants, 
Stadiums, &c., &c. 

Terms Cashjfar which 15 per centf dUcouni is allowed. 



Gentlemen's Dressing Cases. 

Dalton's Patent Morocco Leather Comhinated Dressing Case and Writing Desk 
U inches by G, forming a most Compact Dressing Case, with Cutlery and Brushes, 
Looking Glass, &c., complete, containing Inkstands and place for pens, suitable 
for a Travelling Writing Desk, sunk handle and Bramah's patent locks, . . 55 

A beautiful Rose-wood Dressing Case, 1 1 inches by 4, capped and cornered, with 
plated Tube Hinges, velvet lining, fitted with Brushes, 4*c., . . 52 

A Mock Russia l4-inclv. Writmg Desk, fitted as a Dressing Case, with 

Razors, Brushes, &c., 50 

A l2-inch Rose-wood Dressing Case, with plated fittings and Cutlery, 

plated tube hinges, elegantly lined with velvet, patent lock, &c., .... 73 

A Pocket Leather Dressing Case, fitted with Razof^, Brushes, &c., .... 16 

Beyer's Blagic Stores* 

This useful invention is now too well known to reauire any further explanation 
than that suggested by Uie name. The price is reducea from lis. 32 to 25. 



Army Razor and Tablet. 

A Sheffield Firm has just brought out a marvellously cheap and compact Razor 
and Strop. The Strop is scooperl out on one side to admit tne Razor lying flat in 
it, and both together are put in the case, occupying no more space than a small 
Strop by itself. The portability and low price of the article recommend it for 
general use, and it is in every respect warranted. Price Rs. 3. 



Snena Syrinf^es* 

A small supply on hand, including Dr. Scott's celebrated self-acting Aperitive 
Fountains, priced very moderately. 



PRINTID AT THK OOUMSHCIAL AITD SHIPPING eAZBTTI PBISS. 
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Khaj^li Taleb Alee Klian alitis Kkajeb Sooltan Jan v. Syed Lootf Alec Khan. 
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stamped when pleaded, ... 277 

Mudar Buksh and others v. Doorgapersbad and Luchmeepershad. 
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Musst. Madhoo v. Musst. Doorga Koonwur and Chand Koonwur. 

A sale of property with Us encumbrances of mortgage and conditional 
salcyisgood: and a right of prc'Cmption will arise on such a sale 
under the Mahomedan law, , . 286 

Chedce Lai v. Musst. Mudhoo and Musst. Doorga Koonwur and Musst. 
Chand Koonwur. 

A judge at the particular request of a third party, gave his opinion on 
that party* s document, declaring it suspicious; held thai he was justifi- 
ed, and appeal of that party dismissed with costs, ... 288 
Futteh Alee Nazir v. Soorma Bebee. 

An acquittance rejected as evidence, because not produced before, when 
the dispute was under consideration. The rest of defendant's pleas 
• rejected for want of evidence, and as opposed to his own documentary 
evidence, ... 289 

Kisbnanund Asnim v, Huromonee Dassee and otbers. 

The Court held that certain reasons^ assigned for the first time in ap- 
pellate court, for non-production of the certificate of registration of 
a rent-free tenure, were insufficient to authorize the waiving of the 
requirements of the law; case remanded to try whether the rule of 
limitation is applicable to tlie tenure, . . 291 

Raja Bejoygobind Singh, after him Mr. £. A. Babonau v. Uoolass Sirdar 
and others. 
Suit dismissed, having been laid not through a vakeel of court but 
through a mookhtar, after the promulgation of Act I. of 1840, ... 295 
Raja Hurendemarain Roy, after him Musst. Doorgasoondree and others r. 
Guneshpersaud Bhanee. 
A party, in possession of a portion of an estate with a life interest, having 
borrowed money, and being alleged to Have employed the amount of 
loan in order' to pay the Government revenue, and then died; Held 
that the party coming of right into possession of the whole estate, upon 
lapse of the life interest, is not liable to the lender, unless that party 
can be shown to be liable generally for the personal debts of the 
deceased. 
Case distinguished from others in which the owner of an estate has been 
held answerable for loans received by another party in management 
of it, ... 296 

Shcochurn Lai and another v, Telukdharee Singh and others. 

A decree-Jiolder, having sold the rights and interests of his debtor 
Bolakee Lull, in certain property in execution of a decree, the 
purchaser at such a sale ousted another Bolakee Lall from the pro- 
perty, of which that Bolakee Lall, not the debtor, was in posses- 
sion. Held that, in a suit brought by the party so ousted to recover 
possession, he was not bound to put in issue his title Ohere being no 
plea by the purchaser, defendant, that the other Bolakee Lall, the 
judgment debtor, had had any right in the property,) but only the 
fact of his having been in bond fide possession, as on a good title, 
which the sale of the rights of another person could not affect, ... 293 
Roy Juswunt Lall v. Monzzum Alec Khan and others. 

Under Section VIIL Regulation IIL of 1793, a suit for rent of land 
must be brought in the Zillah in, which the land is situated, ... 299 

Musst. Jewun v. Khnjch Sooltan Jan and others. 

Remand on application for special appeal, the judge having failed to deal 
with the pleas before him as fully and clearly as is required by Act 
XIL of \S43, ... 300 

Sheikh Wuzecr r. Sheikh KoodrutooUah and others. 

No arrangement, even of a temporary nature, for the management of 
the lands of a khoodkasht ryot, hy giving them over to the occupation 
of another parfy^ can be made by n zemindar or farmer, without brrng- 
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tn^ a suit for arrears at the close of the year, and obtaining authority 
to eject the ryot, and make such new arrangement, under the pro- 
visions of Clause 5, Section XVIIL Regulation VIIL of 1819. A 
party, having wrongfully dispossessed a khoodkasht ryot without 
following the course prescribed by the above law, made answerable 
to him in damages, though the suit was laid for possession an J wasilat, 
and the wasilat could, of course only have been realized by the occupant 
to whom the land was transferred, A succeeding Jarmer, who adopted, 
and, throughout the suit, justified, the act of the farmer by whom 
the dispossession was made, held responsible to the koodkasht ryot, 
though he was not the original wrong*doer, ... 301 

GobuHlnath MuUick v. Brijsoondree Cbowdryne and others. 

A party, stating himself to be in possession of lands situate in three 
zUlahs, sues to establish his own right, and to have two documents, 
professing to convey a title in those lands to another party, cancelled ; 
TAt5 suit, as one covering all the lands, can only be tried in any one of 
the three zillahs, on a permission previously obtained from the Sudder 
Dewanny Adawlut, Observation that a lower court ought always, in 
order to avoid the risk of serious inconvenience and injury to par- 
ties, to apply for such previous authority, whenever the particulars of 
a plaint obviously suggest a doubt as to the propriety of laying, in 
any one zillah, a suit affecting landed property in different zillahs, ... 305 

Jiigdumba Dasea v. Raj Rishen Soor and others. 

Kajkishen Soor and another v. Jugdumba Dasea. 

A party having sued for possession of an estate by dispossession of a 
mookurureedar and putneedar on a declaration of the invalidity of 
their tenures, the lower court upheld those tenures, and decreed to the 
plaintiff merely superior, or proprietary, possession. Held that, as 
this was a substantial dismissal of the suit as regards the mooku- 
rureedar and putneedar, the costs of these parties in the action 
should have been thrown on the plaintiff ; as also the costs of some 
cO'sharers of the plaintiff, who, (they having refused to join in the suit,) 
were made defendants by him, and who filed answers, acknowledging 
the validity of the tenures, ... 307 

Sunkote Singh v, Nukkoo Singh and another. 

Remand on application for special appeal, the judge^s decision being 
defective in the assignment of reasons for his decree with reference to 
Act XII, of ]S43, ... 309 

Oomidah Dcbea v, Wasilooddeen. 

Remand as above, the judge having omitted to dispose of the defen- 
dant's plea of hhsence o( consiHemtiQH, ... 310 

Oomar Khan and another v, Nukowree Houladar and others. 

Remand as above, the principal sudder ameen having gone be* 
yond the instructions conveyed to him by the court in a former 
remand, .«. 311 

Khurro Mussulman v, Reygistanee and others. 

Remand as above, the lower courts having awarded to the peti- 
tioner his wife, or in lieu of her, rupees 15, whereas petitioner sued 
for his wife and for rupees 143, ... 312 

Moulvee Syed Abbas Alee Khan v. Mr. George Lamb. 

A suit will lie for defamatory words spoken by a judge on the bench, on 
matter not connected with the proceedings in the case judicially 
before him, ... 313 

Edee Begum alias Sahoo Begum v, Mirza Mahomed Mehdee. 

A document of marriage settlement, which expressed, in terms, that, a part 
of the money not being at command in cash, a landed estate was given 
in exchange for that amount as on a sale, held to require only the 
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stamp necessary on a deed of marriage seHlement for the whole sum or 
value settled, and not, in addition to that stamp covering the entire 
amount, a separate stamp as for the purchase and sale of the estate 
given in exchange for a portion of the money. 
The Court refused to receive and consider a document, tendered for the 
first time in appeal, when there was no satisfactory explanation of its 
not having been produced, or referred to in any definite manner, while 
the suit was pending for above two years in the lower court, ... 315 

Kalinarnin Roy v. Mr. G. P. Wise and others. 

Uulwkiiarain lloy Chowdree v, Mr. G. P. Wise. 

The decision of the lower court, in a suit as to boundaries, in rejection 
of the concurrent reports of three ameens, {the last a man of admitted 
good character,) reversed, as the grounds for such rejection appear' 
ed inconclusive, ... 318 

Gopee Mohun Ghosal v. Tameechnm Mookerjea and another. 

^ Remand on application for special appeal, the principal sudder ameen 
having failed either to inquire himself, or to direct the moonsiff to 
inquire, as to the amount of damage done, ,„ 320 

Ramruttiin Roy v. Kishcnmonee Debea. 

Remand as above, the judge having returned the case to the lower court 
for dismissal instead of dismissing it himself, ... 321 

Shojaut Khan v, Ramdoolal Deb and others. 

A. brought a summary suit against B, as his ryot, and obtained a decree on 
the ground of a kubooleut given to him by B, — C, had intervened in that 
summary suit, claiming B, as his ryot, whose rent should be paid to 
him. He afterwards brought a regular suit against both A, and B. 
to reverse the summary decree, laying it at only the amount of the 
summary award. Held, that such a suit by C, is inadmissible, though 
the suit would have been good had it been laid on the stamp neces- 
sary to cover an action of title between A, and C. a^ regards the land 
held by B., though the plaint contained a needless request for the re- 
versal of the summary decision against B,, against which B, himself 
had not appealed. 
This judgment is in conformity with the decision, Kkoorshed AlecY, 
Doorbejoy Singh, 7th August 1851, Report p. 488. ... 322 

Raja Rajnarain Roy v, Sreenath Banerjea and others. 

Held, in conformity with the current of previous decisions on the subject, 
that Section XVI, Regulation HI. of 1793, is only a bar to a suit, 
when there has been a previous suit as to precisely the same thing 
between the same parties, «.. 325 

Musst. Surbanee Dassea v, Ramruttun Roy and others. 
Surbanee Dassea v. Maharaja Mahtabchunder and others. 

Decree of the lower court, disallowing an alleged sale of property by a 
son to his mother, as merely collusive amd fictitious, confirmed by the 
Sudder Dewanny Adawlut, ... 327-330 

Bishonath Pain v, Mandass. 

Decision of the lower court, discrediting the evidence to the execution 
of an alleged bond, upheld by the Sudder Dewanny Adawlut, ... 330 

Kaleeprosunno Banerjea v. Govind Chund Mundul. 

Remand on application for special appeal, the point at issue in the suit, 
as regards the appellant, defendant, turning on one ground of title 
common to all the defendants, and the appeal of any one defendant, 
being therefore admissible, ... 331 

Ramkishen Misr and others v. Jankeenath Bose and another. 

Remand as above^ the judge having failed to dispose of two points 
urged bojh in the original pleadings and in appeal, ... 332 
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Ram Bhunjim Roy and others v. Choonee Roy and another. 

Remand as above, the mere fact of the absence of some parties, at first 
joining in an appeal^ not being sufficient ground for rejecting an 
appeal on that ground, ... 333 

Shamlall Saho and others t?. Moteelail. 

Remand as above, under the precedent cited, the judge having dismiss^ 
ed the appeal, because a co-defendant had not been made a res- 
pondent, ... 331 

Munnee Roy and another v. Byjoo Roy. 
Doorga Roy and another v» Munnee Roy and another. 
Door^ Roy v. Munnee Roy and another. 

Remand as above, the judge having given preference to a deed of sale, 
on the ground of its priority to another registered deed, in contraven- 
tion of the law that a registered deed, if its authenticity is proved, 
shall invalidate any other unregistered deed, ...335-336 

Ranee Doorgasoondri and others v. Nobinchunder Udhikari. 

In a suit regarding boundaries, one of the co-defendants had died be^ 
fore the termination of the suit in the lower court. This was not 
brought to the notice of the lower court by any of the parties in the 
suit, but it was mentioned in the depositions of several witnesses. 
The lower court, however, issued no notice in the cause for the ap- 
pearance of heirs of the deceased. Held, that the objection as to de- 
fect of parties before the lower court could, under such circumstances, 
be taken m appeal by any of the co-defendants appealing, ••• 337 

Gunga Gobind Singh and another v. Peroo Manjee and others. 

Principals cannot be held answerable in damages for acts of illegal 
violence committed by their agents, where there is not proof that such 
acts were done with their participation or authority, ... 339 

China Gosain v. Titya. 

Remand on application for special appeal, the decision of the lower 
appellate court" being incomplete under Act XII. of 1843, ... 341 

Akloo Sahoo and another v. Bheenuk Sahoo and others. 

Remand as above, that the judge by taking a bywasta may ascertain 
what the rights and interests of an eldest son are under the Hindoo 
law, in a house purchased from the profits of the trade carried on by 
his younger brothers and his father, ... ib, 

Kasheenath Roy and others v. Goureepersaud Roy and others. 
Kalee Komar Roy v. Musst. Omut-o-zuhra. 

Remand as above, the withdrawal of one out of several joint plaintiffs 
and appellants not rendering it absolutely necessary to reject a 
plaint or appeal, ...342-343 

Musst. Roopna and others v. Ray Reotee Rumeen and others. 

A sale of joint undivided property, one of the owners of which was a 
minor at the date of sale, held to be invalid in a district under the 
Mithila law, as, by that law, the sale of such property is invalid 
without the assent of cdl the sharers, and is not valid, even for the 
seller's own share, without such assent, ... 344 

Ghunsham Opadhya v Chutardharee Singh. 

Case remanded in special appeal, the lower appellate court not having 
duly decided on objections taken by a defendant against the suit hav- 
ing been tried ex parte in the first court, though he alleged that notice 
of suit had not been served on him, and that court also not having 
decided on a further objection raised before it by the defendant 
in regard to the regularity and admissibility of the suit itself, ... SAG 
Setah Khan and others v, Mr. John Tayler and others. 

In a suit for rents, the courts cannot, except on a kubooleut or after a 
regular decree for enhancement upon serving of notice under Ilegu- 
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lalion V. q/" 1812, award more than the rates of rent previously paid 
by a ryot, ... 34S 

Chimdernatb Ghosc, heir of Goorpersaud Ghose v. Kasbecnatli Biswas and 
others. 

The ten days^ notice of sale, required by Section 11, Act VJIL of 1835, 
to be affixed in the cutcherry of " the sillah court or local AdawlutJ** 
tnustf in a jurisdiction like that of Furreedpore, be affixed in the 
highest judicial court at the station, if it be not affixed in the 
judge's court at Dacca, or wherever the judge's court may be placed. 
In this case, there had been no notice in any judicial court, — The sale, 
therefore, reversed, ... 350 

Sheikh Muhboob AUum v, Sbeikh Rahiuut Alee and others. 

A 9uit is within time, so as to bar the law of limitation of suits, if 
brought within twelve years from the date of a decree, by a party 
claiming to be entitled to the benefit of the award of right, made by 
that decree, ... 351 

Beeluckheena Bebee v. Chand Khan. 

See former decision of this case, Sth April 1850, Report pp. 105 to 108. 

Held on review, that a party who, on failure of a special plea of gift, 
had put forward a general claim as heir in regard to the property 
covered by the alleged gift, was entitled, in appeal, to have the plea of 
inheritance decided in respect to such property, upon the setting aside 
of the gift, though she had not appealed against the decision of the 
lower court, rejecting the same plea of inheritance in respect to other 
properties, admitted not to have been included in the gift. 

Claim of inheritance rejected on the merits^ ••• 353 

Sheikh Nubbee Buksh v, Mowlah Buksh. 

Remand on application for special appeal the judge having referred in 
his decision to a judgment passed in another case aa against the appel- 
lant, but to which he was no party, • 355 

Munnoo Roy and others v. Chowdree Ramapersaud Singh and others. 

Case remanded to lower court on the ground of defective investigation, 

the question in dispute being whether 35 beegahs of land in one village 

' had, or had not, been incorporated with the assets of another village 

in the engagements interchanged for the latter at the permanent 

settlement, ... 356 

Bodhnarain and others v. Chowdree Dowlut Singh and others. 

A plea of invalidity of a sale, on the ground of defect of notice, will not 
be received in appeal, when it has not been taken in the pleadings 
below. 

An alleged mookururee lease, put forward adversely to the claim of a 

, purchaser at a sale in execution of a decree, not credited from want 

of documentary emdence of possession in pursuance of the lease, from 

non-registry, and from insufficiency of the oral testimony to its 

execution. 

But the purchaser in execution takes the property of the party, whose 
interest he buys, with all bon^ fide liens then attaching to it, though he 
had not notice of such liens at the time of his purchase, ... 358 

Bhoobuk Deka v, Debeeram Dass. 

Remand on application for special ajppeal, with reference to the prece^ 
dent, that defendants defaulting in the court below may appeal upon 
the record in the original case without showing cause for default, ... 363 
Nund Mohun Chowdree v, Roy Lukhee Chowdrain and others. 

Remand as above, the lower appellate court having decided the suit as 
a question of right to break up a tenure, instead of as a question 
regarding the balance of rent due, ... 364 
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Gop<!c Moliun Mojoomdar v. Mudhoosoodiin. Cliuckladar. 

Remand as above, the plaintiff, having sued to assess rents at higher 
rates, was first bound to prove that the lands have paid some rents, 
which, when proved, would refute a lakhiraj title. If the suit had 
been brought for revenue of land held free from assessment, the claim 
must have been valued at eighteen times the annual proceeds, and re- 
ferred to the collector for report, ... 365 
Ruteekaunt Roy and another r. Ilurnath Roy. 

Appeal dismissed, the court agreeing with the lower court that an 
alleged mookururee tenure had not been proved. 

A suggestion, that some sort of tenure was shown to have existed, not 
admitted, as there had been no plea^ or attempt at proof, of any 
other than the mookururee tenure, ••• 3G6 

Isban Chunder Bhoomick v. Jugunnath Shalia. 

Suit OS a bond dismissed, in concurrence with the decision of the lower 
court, . . 369 

riursoondree Cliowdraine v. Ramgopal Nag. 

A suit, of which the defence rested entirely on an alleged deed of gift, 
decreed, in concurrence with the decision of the lower court ; Held, 
that that court was right in refusing to postjpone its decision, and to 
grant a delay of a week to the defendants for the production of the 
deed of gift, on a vague allegation that some one had carried the 
document to Calcutta, — no offer to produce it having been made dur- 
ing the three or four previous years for which the suit had been pend- 
ing, and no explanation given during that period of the default to 
produce it. 

The document was also not received in this court, ... 370 

Baboo Ramruttun Roy and others v. Moheshchunder Roy and others. 

Security for costs is as necessary as for the subject-matter of de-> 
cree, prior to taking out execution, ... 3/3 

David M. Beglar t?. Bebee Tukee Sherab. 

An appellant, (defendant,) to the Privy Council having paid up the 
arrears of revenue, in order to prevent the sale of the estate in liti- 
gation, was put in possession by the judge. Held, that the law does 
not authorise the court to comply with the application of the plaintiff 
to be restored to possession, on his paying up with interest the sum 
paid by the defendant, ... 374 

Khettermohun J^ingh v. Ranee Moonjora Dey and others. 

As regards the law of default. Act XX iX. of \BA\,— filing a pleading 
on insufficient stamp is not a proceeding which can be recognised by 
a court, ... 375 

Grcescbunder Shaha v. Brindabun Chunder Roy Chowdree and another. 

A party, against whom a lower appellate court had given a decree, dies 
before making an application for special appeal. His son applies, seven 
weeks after his father* s death, for special appeal, but without the pre- 
scribed copy of the decision of the lower court, as, no order having been 
passed by this court for inquiry as to his right to succeed and repre- 
sent his father in the application, he could not obtain it, without such 
order and inquiry, on the footing of his being a party in the case. 

The circumstances admitted as a sufficient explanation of his delay in 
filing the copy, and, the copy being received by order of the court at 
large, the application ordered to be filed for hearing in usual course^ 376 
Tamccchum Singh v. Birja Soondree Dassee. 
Birja Soondree Dassee t?. Tarneechum Singh. ' 

An inquiry, under Act XIX. of IS41, as to which of two conflicting par- 
ties was entitled to obtain possession of property on a summary award 
under that Act, having terminated by an order that neither had made 
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good such right as would warrant disturbance of actual possession^ 
and that all claimants sfumld bring regular suits against parties 
having such possession j Held, that in a suit for rents c/ the property 
under such circumstances, the courts should admit a plaintiff on the 
ground of actual possession only, without further inquiry into his * 

succession, by title, to the deceased, leaving the plaintiff, so admitted 
in the rent suit, ultimately liable to any claimant who might prove 
his right of succession, ... 377 
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Thb 1st March 1«53. 
Pbhsbnt : 
W. B. JACKSON, Esq., Judge. 
- A. J. 



A. J. M» MILLS, Esq., 1 ^^ . ^. r j 
R. H. MYTTON, Esq., / ^ffictattnff Judges. 



Casb No. 408 of 1861. 



Regular Appeal from the decision of Mr. R. J. Loughnan, Judge of 
Patna, dated Ist May 1851. 

KHAJEH tales alee khan alias KHAJEH 
SOOLTAN JAN, (Defendant,) Apfbllant, 

versus 

SYED LOOTF ALEE KHAN, (Pjoaintiff,) Rbsfondent. 

Vakeels of Appellant — Baboo Kishen Kishore Ghose and Mr. E. 

Colebrooke* 

Vakeels of Respondent — Moonshee Ameer Alee, Mr. J. G. Waller 
and Baboo Ramapersaud Roy. 

Sfit laid at rupees 6,967-10-7 for recovery of a bond-debt. a docnment 

J^boo Kishen Kishore Ghose for the defendant states.— That the JlelerS^T 
issues are the same as in the case * just tried. nesses fla^ngr 

In this case, however, the defendant alleges the bond to be a StmSemint'* 
fabrication altogether, not to have been altered. It is on two was made for 
stamps, of rupees 10 each, one dated 3rd May 1846, and the other SSiSj^^ 
12th September 1846. The date of the bond is 11th December bnt^e depon- 
1846. Adoiits that a similar bond was written on one piece of £^'^^'®'*" 
paper of rupees 20, but the effect of the bond was the same pre- 
cisdy. The rupees 20 stamp was bought on 6th December, 
through Mokazun Alee, for the bond. 

Judgment. 

This plea would require the very strongest evidence to estab- 
lish the truth of the allegations ; the defendant's bond with his 
seal and the attestation of subscribing witnesses is produced. The 
seal agrees with the impression of his seal admitted to be genu- 
ine ; and the subscribing witnesses, and writer of the bond swear 
to its execution. The defendant produces witnesses who say that 
this is not the real bond, but a fabricated one; and that there 
was a private verbal stipulation for payment of illegal interest. 
Such endence appears to us insufficient to oppose to the evidence 
to the genuineness of the bond. We consider the bond provedj 
and affirm the judge's decision. Costs against the appellant. 

* Decision on case of same parties. No. 403* of 1851, dated the 28th February 
1853, vide p. 259 of the Deoittoni for that month. 
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Decision of 
the lower court 
upheld by a 
majority of the 
Court in an ac- 
tion on a bond- 
debt, the evi- 
dence to the^ 
execution of 
the deed, and 
the comparison 
of the seal and 
sigfnature with 
tho66 on ano- 
ther deed ad- 
mitted to be 
genuine, being 
considered 
sufficient to 
prove the bond, 
though it had 
not been regls- 
tered. The 
defence of an 
alibi set up by 
the defendant 
failed sipanlly. 
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The 2nd March 1853. 

Present: 

W. B. JACKSON, Esq., Judge. 

A. J. M. MILLS, EsQ.,1 ^^ . .. ^ ..,, 
K. H. MYTTON, Esq., I^^^^^^^-'^^^^- 

Case No. 409 of 1851. 

Begular Appeal from the decision of Mr. R. J. Loughnan, Judge of 

Patna, dated 30/A April 1851. 

KHAJEH TALEB ALEE KHAN alias KHAJEH SOOLTAN 

JAN, (Dependant,) Appellant, 

versus 

SYED LOOTF ALEE KHAN, (Plaintiff,) Respondent. 

Vakeels of Appellant — Baboo Kishen Kishore Qhose and Mr. E. 

Colebrooke. 

Vakeels of Respondent — Mr. J. G. Waller, Baboo Ramapersaud 
Roy and Moonshee Ameer Alee. 

Suit laid at rupees 23,226 being amount, principal and interest, 
of a bond-debt. 

Baboo Kishen Kishore Ghose for appellant, denies the genuine- 
ness of the bond on which the lower court awards, and denies the 
engagement altogether. The evidence of the witnesses to the 
bond is false ; and this will be shown to the satisfaction of the 
Court. 

One document was dated 18th October 1846 for rupees 2,000 
for four months. A second, dated 11th December 1846, for 
rupees 5,000, for four months. 

The defendant further borrowed rupees 25,000 from plaintiff 
on the 22nd December 1846, and it was registered 6th January 
1847. After this the document in this case, of 2nd January 1847, 
for rupees 20,000, is said to have been written. Defendant had 
then no property, as his father was living. The father's engage- 
ment was registered. This bond on the fart of the son was not 
registered. It is strange that it should not have been i^gistered. 
Both parties are inhabitants of Fatna. 

The stamp required was rupees 40 ; but a rupees 50 stamp was 
used. 

Plaintiff admits that rupees 500 has been received on account 
of the bond. Of this no proof is advanced, except the assertion of 
witnesses, though it is said to have been paid through the house 
of Bolakee Lai. The witnesses were examined on successive days, 
not on the same day. 

As to the seal, it is alone no sufficient proof of a document, nor 
is the signature : they may both be easily forged. 
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Refers to a former ease, in whieli the plaintiff^s father sued ou 
a forged bond, and his claim was dismissed : Case of Gokulchund 
versus Meer AbdooUah, decided 26th December 1845, Sadder 
Dewanny Adawlut. 

Reads deposition of Bheekum Loll, writet of the bond, Mirza 
Hossein Alee and Mnngul Dass. They all say they went acci- 
dentally on the day the bond was written, and being ther^ were 
asked to witness it. In the same way by accident they were aware 
of the payment of rupees 500. 

They are mostly plaintiflf's own servants, and have attested the 
other bonds. 

Reads the deposition of Sheikh Ahsan Alee, to the effect that 
plaintiff wanted him to give false evidence in his favor, as regards 
the rupees 20,000, and other matters in the case ; also as regards 
the rupees 25,000 loan, particularly as regards the rupees 500 said 
to be paid in part of the rupees 20,000. Witness refused to give 
fake evidence. 

States that this man was named by plaintiff as a witness, but 
not examined. Defendant examined him. 

The same attempt was made to tamper with the evidence of 
Eassim Alee, not Mirza Kassim Alee, but another. 

Will now read the evidence of several respectable persons of 
Behar, to the effect that on the date of execution of the bond, 
defendant was not in Fatna, but in Sahibgunge, in zillah Behar. 

Reads deposition of Hossein Buksh, vakeel. 

Reads a letter &om the same to defendant. 

Reads a letter from Syed Ahmed Hossein to defendant, and his 
deposition. 

Depositions of Luchmeepersaud, MuUik Torab Alee, Agha Meer 
and Tnfhzzul Hossein. 

Contends that it is singular that when the bond for rupees 
25,000 was registered, the bond for rupees 20,000 was not, though 
they were written within a few days of each other, and at the same 
place, and in favor of the same plaintiff. It is sJso strange that 
rupees 10 over the proper stamp was paid by a man of business 
like the plaintiff, and in such a place as Fatna, where stamps are 
always to be had. 

Mr. J. G. Waller, for plaintiff answers. — The bond is produced 
and signed. There is no reason to question the genuineness of 
the bond. It shows the seal which has received the Courtis 
approval in the other case. 

Baboo Ramapersaud Roy follows on the same side, — ^Reads a 
deed of sale of property for rupees 1,50,000 from Burkutoonnissa 
Begum to defendant Taleb Alee Khan, declaring the money paid 
in full, dated 11th December 184s6, and registered on the 14th of 
the same month. 
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Baboo Ramapersaud Roy contends for plaintiff, — Seven witnesses 
to the bond have been examined^ they are not all servants of plain* 
tiff, as asserted. 

Beads deposition of Chuttoo Lall, gomashta of the kotee. 

Kislien Kishore Ghose, for appellant replies. — ^The money oonld 
not have been borrowed, as alleged, to pay Burkutoonnissa, as the 
sale deed was executed and registered before, and in the deed it 
is mentioned that the whole amount had been paid. 

Judgment. 

Mb. W. B. Jackson. — ^There have been so many foi^ries and 
questionable transactions brought forward in this Court connected 
with Patna, that this case has been heard at great length, and 
the arguments on both sides weighed most carefully. The first 
point to be considered was the bond itself. It bears the signa- 
tures of several witnesses, who attest it by their evidence, and the 
seal and signature of the defendant agrees precisely with his seal 
and signature on another bond, admitted to be genuine. It is not 
registered; nor is any security given for payment; but the defen- 
dant's position was such that I think a Patna mahajun would lend 
him rupees 20,000 without further security than his bond. The 
plea of alibi on the part of the defendant is not, in my opinion, 
established. The evidence to the execution is better than 
that to the alibi. There remains the doubt thrown on the 
bond by its not being registered, though other loans were 
registered between the plaintiff and defendant's father abont 
the same time. I do not think this of much weight. Bonds in- 
cludiug security of land are more usually registered than bonds 
without such security. It is true that it is not established 
that the money was borrowed to pay Burkutoonnissa as alleged ; 
but it is possible this money may have been so applied. On the 
whole, nothing has been shown on the part of defendant sufficient 
to shake the evidence to the execution of the bond. The deoision 
of the lower court should therefore be affirmed, with costs against 
the appellant. 

Mb. a. J. M. Mills. — ^I concur generally in the view taken 
of this case by Mr. Jackson, and see no reason for interfering with 
the decision of the judge. Seven witnesses depose to the execu- 
tion of the bond; three are servants of the plaintiff, one of whom 
is the head gomashta, and the other the dewan, of the concern ; 
the other witnesses are respectable persons, acquaintances of both 
parties ; and all can read and write. Their evidence is direct and 
consistent throughout, and the judge, an able and experienced offi- 
cer, who had the best means of judging of its value, has found no 
reason to distrust it* The defendant has signally failed to prove 
his alleged alibi; and his conduct throughout his transactions, as 
shown in the suits between him and the plaintiff, a man of great 
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wealth, raises a strong presamption a^dnst the truth of his defence* 
It is not likely that the plaintiff would cause a bond for rupees 
20,000 to be forged because the defendant objected to pay interest 
at 1-8 per cent, which is the sole reason assigned for this false 
claim. 

Mr. R. H. Mytton. — The defendant in this case has admitted 
execution of four other bonds, and therefore his denial of this one 
is entitled to greater weight than it would had he denied them all. 

His pleaders have pointed out numerous reasons for viewing 
this transaction with great suspicion. 

Firsi, — It is engrossed on a stamp of rupees 10 greater value than 
was necessary to cover the amount purported to be borrowed. 

Second^ — The defendant's mortgage deed to plaintiff, and the 
defendant's admitted bond of rupees 8,000 were registered ; why , 
was the plaintiff satisfied without causing the registry of this ? 
The absence of registry is the more suspicious, because the above- 
mentioned mortgage deed was registered after this bond purports 
to have been executed, *and a convenient opportunity then offered 
for registering this bond. If not registered then, why was it not 
registered when the bond for the smaller sum of rupees 8,000 
was registered? 

It is a curious coincidence that so many witnesses as those who 
have given evidence to the execution of the bond should have all 
gone to visit the plaintiff at the same time ; still more curious is 
the coincidence that so many persona who witnessed the bond 
should also be able to speak to the payment of interest on it. The 
evidence of these witnesses is open to grave suspicion. 

Again why should interest on a later bond be paid, as alleged, 
when that on the earlier bonds remained unliquidated ? 

The allegation that the money was borrowed to pay Burkutoon- 
niasa for the purchase from her by defendant of a decree is not 
supported by the proof tendered. It appears that the deed pur- 
porting that the whole of that purchase-money was paid and receiv- 
ed, was not only executed but registered before the date of the 
bond now before the Court. It is quite beyond the bounds of 
probability that a person would cause the registry of such an im- 
portant deed before receiving the consideration money. 

Notwithstanding the strong denial of the defendant of this bond, 
the plaintiff has not at any stage, not even before us, tendered or 
offered, if allowed an opportunity, to produce his banking books 
in corroboration of the claim. His gomashta, Chuttoo Loll, has 
not, in his evidence, ^ated that he entered the transaction^ or the 
payment of the interest, in his books. 

Under all the circumstances, and notwithstanding the eye can- 
not, by comparison with the other seals and signatures detect any 
forgery in the deed, I view the claim with so much suspipion that 
I cannot concur in ccmfirming the judge's decree. I would reverse 
it and dismiss the suit. 
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The 2nd Mabch 1853. 

Present : 

W. B. JACKSON, Esq., Judge. 

A. J. M. MILLS, Esq., 1 n^K^nii^n n,^n^o 
R. H. MYTTON, Esq., /^^^^^^'^^ •^^^^*- 

Case No. 410 of 1851. 

Regular Appeal from the decision of Mr. R. J. Loughnan^ Judge 
ofPatna, dated ZOth April 1851. 

UNUNTRAM and KHAJEH TALEB ALEE KHAN alias 
KHAJEH SOOLTAN JAN, (Defendants,) Appellants, 

verms 

MEER MAHOMED BAKUR alias NAWAB MIRZA, 
(Plaintiff,) Respondent. 

Vakeels of Appellants — Baboo Kishen Kishore Ghose and Mr. E. 

Colebrooke. 

Vakeels of Respondent — Mr. J. G. Waller and Moonshee Ameer 

Alee. 

^ ., ^ Suit laid at rupees 8,360, being the amount, principal and 

Evidence to., ,-,,1,, '' ® '*^ ^ 

deduction from interest, 01 a Dona-aebt. 

principal ofa Baboo Kishen Kishore Ghose, for the appellants, opens the case^ 
as^nsuSdent. which is of the nature of a suit on a bond said to be executed by 
the defendant in the name of Ununtram. — ^The bond, is admitted, 
but the plea is raised that a sum was deducted from the principal 
on account of illegal interest, and this evasion of the usury law 
renders it incumbent on the Court to dismiss the claim altoge- 
ther. Reads the deposition of Sheikh Mokarun Alee, one of the 
witnesses to the bond, who says that a sum was deducted on 
account of the gomashta^s fees 5 per cent., and 4 annas per cent, 
on account of interest. 

Deposition of Mirza Ashruff Alee confirms this. The sum was 
paid at several times after the bond was written ; twenty or twen- 
ty-one days afterwards. 

Ten witnesses swear to this illegal interest being taken by 
deduction from principal. Three of these witnesses are subscrib- 
ing witnesses to the bond. 

The interest is calculated from the date of the bond ; but the 
payment even of the money actually paid was not till afterwards, 
and the plaintiff himself admits that nothing was paid till the 
date of registry, three days after. 

Refers to precedent 15th June 1852, Sudder Dewanny Adaw- 
lut, Gungapersaud, appellant, in which a suit was dismissed on 
the score of usury, because certain sums stated to be paid at the 
time of writing the bond were not paid till afterwards. 
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Mr. E. Colebrooke, for both appellants, follows on the same 
side. 

Mr. J. G. Waller admits that the decree is not against Ununt- 
ram ; and proceeds to answer on the part of plaintiff. Contends 
that the rejoinder of plaintiff means that he would not lend the 
money except on a registered bond. Contends that the defendants 
in their answer admit the payment of the remainder of the 
money on the same day, contrary to the statement of the 
witnesses. 

Moonshee Ameer Alee follows on the same side. 

Beads deposition of Shnhamet Alee, States there are other wit- 
nesses to the same effect. 

Baboo Kishen Kishore Ghose replies — The rookah was not 
mentioned in the plaint. 

Judgment. 

It appears to ns that there is no sufficient proof that the sum 
of rupees 520 was deducted from the principal sum lent on the 
ground of illegal interest and gomashta^s fees. The evidence of 
the witnesses sdone is not sufficient to proTe this fact. They have 
deposed to the same fact in the other cases, and their evidence has 
been rejected. 

On the whole we see no reason to interfere with the decision 
of the judge. Costs against appellant. 

The 2nd March 1853. 

Present : 

W. B. JACKSON, Esq., Judge. 

A. J. M. MILLS, Esq., 1 ^o. .^.. ^ n.^^^o 
R. H. MYTTON, Esq., J^^^'^'V "^""^Ses. 

Case No. 411 of 1851. 



Regular Appeal from the decision of Mr. R. J. Loughnan, Judge of 
Patna, dated 2nd May 1851. 

KHAJEH TALEB ALEE KHAN, alias KHAJEH SOOLTAN 
JAN, (Defendant,) Appellant, 

versus 

SYED LOOTP ALEE KHAN, (Plaintiff,) Respondent. 

Vakeels of Appellant — Baboo Kishen Kishore Ghose and Mr. E. 

Colebrooke. 

Vakeels of Respondent — Baboo Ramapersaud Roy, Mr. J. G. Waller 
and Moonshee Ameer Alee. 

Suit laid at rupees 28,491-10-8, being amount advanced on an J^^^l^^'^ 

yara. fun stamp re- 
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Baboo Kishen Kishore Gho^e^for the defendant states — That the 
plaintiiF sues on a bond executed by defendant's father. The 
bond is admitted by the defendant to have been executed; but on 
various grounds denies the right of plaintiff to the amount sued 
for. 

The first is^ that the document is on a defective stamp, it should 
be on rupees 68, but is on rupees 64 stamp. It should have a 
stamp of rupees 64 as a bond, and rupees 4 more as a lease at an 
annual rent of rupees 500, to run on till paid. The document 
calls itself a ticca zur-i-peshgee, or lease with ladvance. Refers to 
the Circular Order of the Board of Customs, dated 28ih April 
1852. Contends that the document must either be good or bad. 
It cannot be good for part only. 

Baboo Ramapersaud Roy denies: the stamp is* right. The 
document is a bond simply, not a lease or an advance. The plain- 
tiff sues for the money, but not for possession of the land said to 
be leased under it. The right under the lease has not been claim- 
ed at any time. ; 

Mr. «/. G. Waller contends that the lease part^bf the document 
has been annulled by consent of the parties. 

JtJDOMENT. 

The plaintiff must be nonsuited with costs. The stamp is in- 
sufficient. The document should bear the stamp required by 
documents of its nature^ not that required by the nature of the 
suit. 
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The 3ed March 1853: 
Present : 
W. B. JACKSON, Esq., Judge, 
A. J. W. MILLS, EsQ.,>,^ . ,. ^ . 
R. H. MYT-rON, Esq., J^^^*^ •'^^^*- 

Case No. 880 of 1851. 

Special Appeal from the decision of Mr. J. Grants Judge of 
Dinagepore, dated 19/A March 1846, confirming a decree of 
Monivee Mahomed Khoorshed Khan, Principal Sadder Ameen 
of that district y dated 9M September 1843. 

PR AN KOOUR BE BEE, (Defendant,) Appellant, 

versus 

PHOOL KISHWUR MULLICK and others, (Plaintiffs,) 

Respondents. 

Vakeel of Appellant — Baboo Neelmonee Banerjea. 

Respondents — Defaulting, 

This case was admitted to special appeal on the 20tli September order of the 
1851, under the following certificate recorded by Messrs. J. Dunbar lower appei- 
and A. J. M. Mills : wvl^Tand 

'' This was a suit for possession of 45 beegahs of land. The pUintirs suit 
plaintiiTs claimed them as pertaining to mouza Murt Mundle, lot ^Uh il^. tiie 
Yakoobpore. The defendant alleged that they belonged to her decinion beiug: 
mouza, Khamar Murt Mundle, in lot Baladangah. The principal S^on"* 
Sttdder ameen and the judge in appeal decided in favor of the another oane 
plaintiffs, the latter referring for the grounds of his decision to that S^^in^^jj^^e 
in case No. 46, between the same parties. The decision referred by a full 
to was set aside by a full bench of this Ck>urt on the 9th Septem- ^^^^^* 
1)er 1850, (see the case of Golab Chunder Saha, appellant, defcn-. 
dant, versus Phool Kishwur Mullick, respondent, plaintiff). We 
therefore admit the special appeal to try whether the judge's deci- 
sion in this case must not be reversed, as resting upon grounds 
which have been declared insufficient by a judgment of this 
Court." 

Judgment. 

The respondents are not present. 

As the decision in this case in favor of plaintiffs is based on the 
ameen's report in the case No. 197 of 1849, decided by this Court 
on the 9th September 1850, and as this Court then declared that 
that ameen's report was not in fieivor of plaintiffs, and that plaintiffs 
had not therefore established their claim, it is plain that 
neither in this case have the plaintiffs established claim. The 
judge's order in their favor is therefore reversed, and the plain- 
tiffs' suit dismissed with costs. 
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Thr 3^d March 1853. 

t^RXSBNT : 

W. B. JACKSON, Esq., Jtidgt. 

A. J. M. MILLS, Esq., \nmrinfX^» t.,a^^^ 
R. H. MYTTON, Esq., } 0^^*^ •^^^'• 

Casb No. 882 of 1851. 

Special Appeal from ike decision of Mr. J. Grant, Judge ofDinage* 
pore, dated 19/A March 1846, confirming a decree of Mahomed 
Klioorshed Khan, Principal Sudder Ameen qf that district^ 
dated 9th Septembef 1843. 

PRAN KOOUR BEBEE, (Dependant,) Appellant, 

veriUB 

PHOOL KISHWUR MULLICK and others, (Plaintiffs,) 

Respondents. 

Vakeel of Appellant — Baboo Neelmonee Banerjecu 
Respondents — Defaulting. 

See the pre. FoR grounds of admission of special appeal aiid decision of the 
ceding: c»»e. q^^^ tlicrcon, see preceding case. No. 880 of 1851, 

The 8bd March 1853. 

Present : 

W. B. JACKSON, Esq., Judge. 

A. J. M. MILLS, Esq., ) ,^^ . . . r ^ 
R. H. MYTTON, Esq,} ^^^^ J^^^ 

Case No. 381 of 1851. 

Special Appeal from the decision of Mr. J. Grant, Judge of Dinage^ 
pore, dated 20th September 1851, confirming a decree of Mahomed 
Khoorshed Khan, Principal Sudder Ameen of that district, dated 
9th September 1843. 

PRAN KOOUR BEBEE, (Defendant,) Appellant, 

vei'sus 

NEELCHAND DOSS, on his demise COLLYA DOSS, and 

others, (Plaintiffs,) Respondents. 

Vakeel of Appellant — Baboo Neelmonee Baneryea. 

Respondents — Defaulting. 

See the pre. ^His case was admitted to special appeal on the 20th Septem* 
codiuiccaie. ber 1851, under the following certificate recorded hy Messrs. J. 
Dunbar and A. J. M. Mills : 
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^' Neelchand Doss instituted a suit against the ancestor of the 
petitioner to reverse a summary order^ on the ground that the 
lands for which he had to pay rent belonged to mouisaMurt Mun- 
dle^ lot Yakoobpore^ and not to Khamar Murt Mundle> lot Bala* 
dangah, as alleged by the defendant. The principal sudder ameen 
decided in favor of the plaintiff^ and the judge upheld his decision^ 
on the ground that the lands in dispute had been proved to per- 
tain to.mouza Murt Mundle^ lot Yakoobpore^ in case No. 46 be« 
tween the proprietors of the two lots. The judge's decision in the 
case No. 46 referred to was set aside by this Courts under date 
the 9th September 1850, (see the case of Oolab Chunder Saha 
appellant, defendant, versus t^hool Kishwur Mullick, respondent, 
pbuntiff.) We therefore admit the special appeal to try whether 
the judge's decision in this case must not be reversed, as resting 
upon grounds which have been declared insuflBcieut by a judg* 
ment of this Court/' 

JUDGMBNT* 

For the reasons assigned in case No. 880, decided this day, the 
lower court's decision in this case is also reversed^ and the plain* 
tilTs claim dismissed with costs« 



The San March 1853. 

Present: 

W. B. JACKSON, Esq., Judge. 

A. J. M. MILLS, Esq.,! ^^ . .. . . ^, 
R. H. MYTTON, Esq., 7^^^*^ ''^^^^'• 

Case No. 883 of 1851. 



Special Appeal from the decision of 3Ir. J. Grant, Judge of 
Dinageporey dated \^th March 1846, confirming a decree of Ma^ 
homed Khoorshed Khan^ Pnncipal Sudder Ameen of that district, 
dated 9th September 1843. 

PRAN KOOUR BEBEE, (Dependant,) Appellant, 
versus 

NEELCHAND DOSS, on his demise COLLYA DOSS, 
and others, (Plaintiffs,) Respondents. 

Vakeel of Appellant — Baboo Neelmonee Banerjea. 
Respondents — Defaulting. 
For gronnds of admission of special appeal and decision of the See thepre- 
Court thereon, see preceding case, No. 381 of 1851. ceding caae. 
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8ee the prc- 
oediii}^ case. 



Tiii£ 3uD March 1853. 

Prksicnt: 

W. B. JACKSON, Esq., 7i///y^. 

A. J, M. MILLS, EsQ.,> ,v^ . ^. j . 
a IL MYTTON, Esq., / <^ffi^^^9 ^^^9'^ 

Cas£ No. 384 of 1851. 



Special Appeal from the decision of Mr. •/. Grant, Judge of Dinnge^ 
porey dated I9th March 1846, confiniiiug a decree of Mahomed 
Khtporshrd Khan^ Principal Sadder Amecn of that district, dated 
9th ^eptewher 1843. 

PKAN KOOUR BEBEE, (Dependant,) Appellant^ 

, versus 

NEELCHAND DOSS, on his demise COLLYA DOSS, and 

OTHERS, (PlaINTIPP,) RESPONDENT. 

Vaked of Apptllant — Baboo Neelmonee Banetjea. 
' •• Respondents — Def uniting. 

For grounds of admission of special appeal and decision of the 
Court thereon, see preceding cose, Mo. 381 of 185K 
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Tbb 3bd Mabch 1853. 
Presknt : 
W. B. Jt-iCKSON, Esq., Judge 
A 



A. J. M. MILLS, Esq., 1 ^ -..>.„ , .„^. 
R. H. MYTTON, Esq., I^-^""'*"^''"^^"'- 

Case No. 148 op 1853. 



a^^^i^S^^^W^ 



Special Appeal from the decision of Moulvee Saadut Alee Khan, 
Principal Sudder Ameen of Sylhet, dated 22nd July 1851, 
reversing a decree of Ramiaruk Roy, Moonsiff of Lushkerpore, 
dated 2Slk December IS50. 

JUGNARAIN DUTT and anothbr, (two op thb Dependants^) 

Appellants^ 

versus 

HURICHURN DEB, (Plaintipp,) Respondent. 

Vakeel of Appellants — Baboo Ramapersaud Roy. 

Vakeel of Respondent— Mr. J. G. Waller. 

This case was admitted to special appeal on the 16th March j^ semindar 
1852, under the following certificate, recorded by Messrs. A. J. M« baa no ciuim 
Milk and R,H.Mytton: VS^^^^rin. 

^' Plaintiff sued the defendants for the removal of two hauts. landholder for 
He sued Ruttun Bullub Dass and Bidenath Dass, petitioners, for i^^f^"^ 
the removal, of one haut, and the other defendants for the removal eatabiiahment 
of the other. The proprietors of one haut have, it would appear, Jf J^^^*"' 
no right of property in the other, and both are situated in diffe- 
rent zemindarees« He also' claimed damages for the injuries done 
to his old established hauts by the erection of the hauts in ques- 
tion contiguous thereto* 

'^ The moonsiff dismissed the claim. He held that every zemin- 
dar had a right to establish a haut in his own estate, and that no 
great injury had been done to plaintiff's haut by the establishment 
of the hauts of the defendants. 

" The principal sudder ameen reversed the decision of the 
moonsiff, quoting the decision of this Court dated the 5th of 
February 1848, as authorizing the institution of coguizance of a 
suit of this nature. He was of opinion that the plaintiff's haut 
had been injured by the hauts established by the defendants in its 
vicinity, aud therefore ordered the removal of the latter. 

" It is urged in the application for admission of special appeal,-^ 

" first, — ^That the premises stated in the plaint raise no cause 
of action, every person having a right to erect a haut on his own 
zemindaree. 
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'^ Secondly, — ^That the plaint is bad for defect of parties : tlie 
plaintiff being only a six annas sharer in the haut^ should have 
joined his co-sharers in the action^ or made them defendants. 

" We admit the special appeal to try the peints above stated/' 

Judgment. 

The owner of a land is fully competent to establish a market ! 

on his land^ that is^ to set apart a piece of groiy[id for people to ^ 
buy and sell on ; and he cannot be denied this privilege because 
an acljoining proprietor has established a similar market. The 
neighbour has no action for damages arising from the establish* 
ing of the new market. We therefore reverse the decision of the 
principal sudder ameen^ and affirm, that of the moonsiff : costs 
against the plaintiff. 



Thb 3bd March 1853» 

Present : 

W, B. JACKSON, Esq., Jud(/e. 

A. J. M. MILLS, EsQ.,\^^^ .^.. r. .^^. 
R. H. MYITON, js^,;] Officiate Judges. 

Case No. 147 of 1852. 



SpecuJ Appeal from the decision of Saadui Alee Khan, Principal 
Sudder Arneen of Sylhet, dated 22nd July 1851, reversing a 
decree of Baboo Ramtaruk Roy, Moonsiff of Lushkerpore, dated 
20/A December 1850. 

RUTTUN BULLUB DASS and others, (Defendants,) 
Appellants^ 

versus 

HURICHURN DEB, (Plaintiff^) Respondent. 

Vakeel of Appellants — Baboo Kishen Kishore Ghose* 
Respondent — Defaulting. 

For grounds of admission of special appeal, and the decision of 
the Court thereon, see preceding case. No. 148 of 1852. 
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Tbb 8rd March 1853. 

Present : 

W. B, lACKSON, Esq., Judffe. 

A. J. M. MILLS, Esq.,! ru^ • #• r ^ . 
R. H. MYTTOn/Esq.;} Officiattng JudgeB. 

Case No. 269 of 1852« 

Special Appeal from the decision of Mr. J. H. Patton, Judge of 
East BurdwaUy dated \2th December 1851, affirming a decree 
of Syed Fuzul Rubbee Khan^ Principal Sudder Ametn of that 
district, dated \%th September 1850. 

JTE SINGH BABOO akd others, (Dependants,) 
Appellants, 

versu$ 

MOHUNT GOPAL DASS, (Plaintiff,) Bespondent* 

Vakeels of Appellants — Baboos Hurktklee Ghose and Svmb/wonatk 

Pundit. 

Vakeels of Respondent — Baboos Kishen Kishore Ghose, Jugadanund 
Mookerjea and Baboo Ramapersaud Roy. 

This case was admitted to special appeal on the 8th June 1852, Rpmanded, 
under the following certificate recorded by 'Sir 11. Barlow and J|i*jl2^havin 

Mr. R. H. Mytton : relied on m*"^ 

*' Sir R. Barlow. — ^The circumstances of this case are set forth ^io^oment not 
in the judge's decision at page 309 of the East Burdwan Reports, suTi^I whe« 
dated 12th December 1851. , piended. 

** The petitioners urged six grounds of admission to special 
appeaL The whole of them having been considered, we admit the 
application upon one, for the purpose of determining whether the 
putnee pottaJi «on which the plaintiff claims rents from the defen- 
dants should be on a stamp, as being the document on which the 
suit is founded. 

^^The deed is dated 19th Assin 1252, and application was made 
for stamp on the 15th Assar 1257 ; the suit was brought on the 
13th Bhadoon 1256, The point to be decided is— will this action 
lie under the above circumstances, with reference to the precedents 
bearing on Section III. Regulation X. of 1829. 

'' The plaintiff sued for rents upon notice issued under Section 
IX. Regulation V, of 1812, as a leaseholder under the raja of 
Burdwan. No objection was taken to his status as plaintiff in the 
lower courts. In special appeal the plea of inadmissibility of 
plaint, because of affixing of stamp after suit brought, has been 
raised* The plaintiff is not rectus in curid. He sues for rents as 
putneedar under the raja upon thepottah, which was not stamped 
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iiU long after the plaint was filed. Such an iiistrament cannot l>e 
pleaded; cannot therefore be admitted, — ^see pagje 487, Sudder 
Dewanny Decisions, 17th September 1850. and the case of 
Khoorshed Alee versus Kalunder Buksh, pn/fe 424 of Decisions^ 
26th August idem. It is, in my opinion, the ground of action. 
The lands, the rent of which is demanded are claimed as belong- 
ing to plaintiff by right of his pottah given by the raja, and 
without the pottah plaintiff could have no right to rents from 
defendants, nor could the notice under Regulation V. of 1812 
have been issued by plaintiff but on the integrity of that pottah ; 
a suit for rent on issue of notice under Section IX. would be 
infructuous without proof of title to issue the notice. 

" I admit a special appeal to try this point.'' ' 

**Mr. ft. H. Mytton. — I concur in the admission of a. special 
appeal to try the above points, because I think that it is not 
quite free from doubt. I am, however, inclined to think that a 
defendant cast in both the lower courts should not be permitted 
in special appeal to raise objections to the title-deeds of the 
plaintiff suing for rent, when he had taken no objection to it in 
the lower courts, and therefore no issue as to its validity was 
necessarily raised. Acting as the defendants did, the only ques- 
tion for the Court to determine was, whether the defendants were, 
under the decision of the special commissioner, liable for the rent 
claimed to the raj^ of Burdwan ; and as the defendants tacitly 
admitted that the plaintiff was their proper representative, it was 
not indispensable for the plaintiff to file his title-deed.'' 

Judgment. 

We find that both the principal sudder aroeen and the judge 
have admitted the putnee lease as evidence, and have in some 
measure decided the case with reference to the contents of tliat 
lease. As the lease was not properly stamped when pleaded, it 
was not admissible as evidence. We therefore reverse the deci- 
sions of both the lower courts, and remand the case to be tried 
over again by the principal sudder ameen without reference to 
the document above held to be inadmissible as evidence. 



Digitized by VjOOQIC 



( 27d ) 

The 3rd March 1853. 

Present : 

W. B.* JACKSON, Esq., Judge. 

A. J. M. MILLS, Esq.,) mu^nii^nn rw^.o 
R. H. MYTTON, Esq.,/ 0#cza/t«sr Judges. 

Case No. 280 op 1852. 

Special Appeal from the decision of Lata Shunkur Lall, Principal 
Sudder Ameen of Patna, dated 22nd December 1851, confirming 
a decree of Moulvee Unyud Alee, Officiating Moonsiff of Western 
Division^ dated \Zth May 1851. 

MTJDAE BUKSHand others, (Defendants,) Appellants, 

versus 
BOORGAPERSHAD and LUCHMEEPERSHAD, (Plaintiffs,) 

Respondents. 
Vakeel of Appellants — ^Moulvee Murhamut Hossein. 

Vakeel of Respondents — Moulvee Mahomed Ismail. 

This case was admitted to special appeal on the 15th June Principal 
1852, under the following certificate, recorded by Sir R. Barlow, ^notfinr"" 
and Mr. R. H. Mytton : for litigious 

''The principal sudder ameen on hearing the appeal in this case »PP«*^« 
confirmed the decision of the lower court, and fined the appellant 
rupees 200, for unfounded and vexatious appeal. 

''Among other points which it is unnecessary to notice, it is 
urged that a principal sudder ameen has not the power to fine, as 
he has done in this case. 

" We can find no express law giving a principal sudder ameen, 
or even a zillah judge, the power of fining for frivolous and vexa* 
tious appeals, although that power was exercised by the provincial 
courts, under Section III. Regulation XIII. of 1796. 

"We observe further that it has been ruled by Construction 
No. 1138, that it is not competent to a zillah judge to impose a 
fine under the law quoted above, on an appellant in a miscellane- 
ous case. 

" A special appeal has been admitted to try the question whe- 
ther a nllah judge can exercise this power. Vide order on peti- 
tion No. 534 of 1851, dated 3rd February 1852. 

" We admit one in this case to try whether a principal sudder 
ameen can impose a fine for frivolous and vexatious appeal, and 
direct that it may be tried simultaneously with the aboye noted 
case.'' 

Judgment. 

We are of opinion that the principal sudder ameen has no power 
to fine for a frivolous and vexatious regular appeal. The power 
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vested in provincial courts to that effect has not been extended to 
judges or principal sudder ameens, see precedent 26th August 
1852, Mahadeo Panday, Sudder Dewanny ^dawlut. The order 
of fine is therefore set aside, and the decision so far modified. 
Costs of special appeal against the respondents. 



The 3ro March 1853. 

Present : 

W. B. JACKSON, Esq., Judge. 

A. J. M. MILLS, Esq., \ nm - s- t j 
R.H.MYTTON,EsQ.,|^>^*^^ •^^^^*- 

Case No. 288 of 1852. 



A party ap- 
plying to be 
admitted to 
sue as pauper 
stated the a- 
mount i>rmoi- 
pal of his 
claim, but o- 
mitted the in- 
terest ; held 
that this is 
sufficient, and 
that it forms 
no sufficient^ 
reason for dis- 
missing the 
suit for prin- 
cipal and inte- 
rest in nppeal. 



Special Appeal from the decision of Mr. J. Granty Judge of 
Dinagepore, dated 6th September 1851, reversing a decision of 
Gholam Asghur Khan, Principal Sudder Ameen of that district^ 
dated \Zth March 1849. 

RADHACHURN SHAH (Dependant,) Appellant, 

versus 

AMEEROODDEEN, (Plaintiff,) Respondent. 

Vakeel of Appellant — Baboo Ramapersaud Roy. 

Vakeel of Respondent — Moulvee Mwrhamut Hossein. 

This case was admitted to special appeal on the 21st June 1852, 
under the following certificates recorded by Sir R. Barlow and 
Mr. R. H. Mytton: 

^' Sir R. Barlow. — The particulars of this case are reported at 
page 55 of the judge^s Decision of 6th September 1851, of zillah 
Dinagepore. 

*^ Petitioner applies for admission, on the ground that the plain- 
tiff in his petition to sue in formd pauperis, laid his action at 
rupees 1,752-6-0 but in his plaint at rupees 2,970. It is stated 
that the enhancement arises from interest equivalent to princi- 
pal upon rupees 1,217, one item at the foot of the plaint. 

« Clause 2, Section V. Regulation XXVIII. of 1814, directs that 
the petition shall contain a general statement of the nature and 
grounds of the demand, of the value of the thing claimed, &c. &c. 

^^ In this instance interest has been added to the claim of prin- 
cipal, and to an equivalent amount, after admission to sue in formd 
pauperis. It is quite a new case, so far as I know, and no prece- 
dent for the settlement of the point is produced. I admit a spe« 
cial appeal to try whether such a plaint will lie. A suit for a 
specified amount is sanctioned ; and matter which might give rise 
to much discussion on the subject of interest is subsequently 
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introdaced^ though the interest demanded accrued before appli- 
cation to sue in formd pauperis was made/' 

"Mr. R. H. Mytton. — By Clause 2, Section V. Regulation 
XXVIII. of 1814, a person desirous of suing as a pauper is 
required to give in his petition only ' a general statement of the 
nature and grounds of the demand and of the value of the thing 
claimed.' His omission to state therein the amount of interest on 
his claim is not, in my opinion, a defect of any importance. If 
his means were inadequate to sue for the lower amount stated in 
hia petition, they must be so for the higher ; and it does not occur 
to me how the omission in question can be prejudicial to the 
defendant. I do not consider the objection taken a sufficient 
ground for a special appeal.*' 

Judgment. 

The law requires a party suing as a pauper in his preliminary 
petition to state the general nature of his claim, and the value of 
the thing claimed. In this case he stated the amount principal 
claimed by him, but did not mention the interest. Still the gene- 
ral nature of his claim and the value of it, were disclosed so as to 
satisfy the exigency of the law. We see no reason to interfere. 
Costs against appellant. 

The 3rd March 1853. ^ 

Present : 

W. B. JACKSON, Esq., Judge. 

A. J. M. MILLS, EsQ.,1 ^^ . .. ^ n.^^' 
R. H. MYTTON, Esq., I^-^^^*^-^"^^- 

Case No. 328 of 1852. 



Special Appeal from tJie decision of Moulvee Mahomed Nazim^ 
Additional Principal Sudder Ameen ofDacca^ dated 15 th January 
1852, reversing a decree of Baboo Gobindchand, Moonsiff of 
Roopgungcy dated Z\st March 1851. 

DEGUMBER CHUCKERBUTTEE, (one of the Plaintiffs,) 

Appellant, 

versus 

MUSST. SABITREE and others, (Defendants,) 

Respondents. 

Vakeel of Appellant — Mr. R, Norris, 

Vakeel of Respondents — Defaulting. 

This case was admitted to special appeal on the 26th July 1852, ^ '"rch^rftir 
under the following certificate recorded by Sir R. Barlow and poseession, the 

Mr. W. B. Jackson : defendants de- 
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"owerof Miier "^he priacipal sudder ameen in appeal nonsuited the plaintiffs 
to^ii^it is ^' (two of whom are made respondents by the petitioner) because tlie, 
notnweswry seller of the * property, Umbeeka Dassea, had not been made a 
ueiler a^party. V^^^Y ^ *^^ ^^^** ^® admit a special appeal to try whether 

under the circumstances it was necessary to make the seller a 

party/' 

Judgment. 

Plaintiff sues as purchaser of Umbeeka's right, and the defen* 
dants plead that Umbeeka had no right to sell ; under these 
circumstances it was not necessary to make Umbeeka a party to 
the suit. The principal sudder ameen's order is reversed, and 
the case remanded to be tried on its merits. 



On suit of 
judgment 
debtor, the 
want of a lot- 
bundee in sale 
proceedings in 
execution of 
decree held not 
to vitiate the 
Bulo. 



The 3bd March 1853. 

Present : 

W. B. JACKSON, Esq., Judge. 

A. J. M. MILLS, EsQ.,> ^>p ... r . 
R. H. MYTTON, Esq., j^^^^''^-^"^'*- 

Jase No. 365 OP 1852. 



Special Appeal fron% the decision of Mr. W. Travers, Officiating 
Additional Judge of Behar^ dated 9th December 1851, reversing a 
decree of Moulvee Mahomed Haneef Sudder Ameen of that district, 
dated \%th July 1850. 

KUNNAHEE SINGH and AJAUB SINGH, (Defendants,) 

Appellants, 

versus 

TOOLSEERAM, (Plaintiff,) Respondent. 

Vakeels of Appellants — Mr. J. G. Waller^ Baboos Kishen Kishore 
Ghose and Ramapersaud Roy. 

Vakeels of Respondent — Moulvee Murhamut Hossein and Baboo 
Sumbhoonath Pundit. 

This case was admitted to special appeal on the 3rd August 
1852, under the following certificate, recorded by Sir R. Barlow 
andMr.A. J. M. MiUs: 

*' The judge's decision is to be found at page 316 of the Behar 
Decisions. 

" The petition is grounded on the pleas — 

'' Firsty — Is the absence of the lotbundec on the sale proceed- 
ings in this case a contravention of the law of sales in execution 
of decree ? 



Digitized by VjOOQ IC 



( 283 > 

*' Second, — Does an ^cess otherwise in the amount alleged 
to be due in the sale notice^ column 10 of the form prescribedj 
constitute a defect which invalidates the sale ? 

** We admit a special appeal to try the above points/^ 

Judgment. 

Me. W. B. Jackson. — ^We find that there is no material irre- 
gularity in the sale, such as to authorize its being set aside at the 
suit of plaintiflF, who is the judgment debtor. The want of the 
lotbundee did not affect his interests, and the error in the amount 
balance due stated to have occurred is shown on the record not to 
be an error ; the difference being owing to the addition of interests 
The judge therefore has not shown any sufficient reason for re- 
Tersing the sale. His order is therefore reversed. Costs against 
the respondent. The sudder ameen^s decision is affirmed. 

Messrs. A. J. M. Mills and E. H. Mytton. — We concur 
in reviersing the decision of the additional judge. The omission 
to file a lotbundee on the record was not important, as it was. a 
document only required for reference by the officers of the Court 

On the second point it has been ruled, in the case of Musst. 
Shurfo versus Mahomedee Begum, decided by a full bench on 
the 31st of January 1852, that as the sum stated as due on the 
proclamation was that which the Court executing the decree had 
declared to be due, and the sale went on without any remon- 
strance on that point, a sale perfected under such circustances was 
not invalid; but in this case the entry was not defective, and no 
rule has been contravened* 
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The 3rd March 1853. 
Present: 
W. B. JACKSON, Esq., Judge. 
A. J. M. MILLS, 



iS^s?,"}^-^^^'^*^ •'^^^ 



R H. MYTTON, ™ r-„..*...,^ .^i/es. 
Case No. 395 of 1852. 



Special Appeal from the decision of Mr. W, St. Quintiuy Additional 
Judge of Tirkoot, dated 17th March 1862, affirming a decree of 
Kazee Mahomed Allum, Moonsiff of Coellg, dated 15th April 
1850. 

SHEOBUKSH CHOWDREE and others, (Defendants,) 
Appellants, 

versw 

GUNDOO KHAN and others, (Plaintiffs,) Respondents. 

Vaheel of Appellants — Mr. J. G. Waller. 

Vaheel of Respoiidents — Moulvee Murhamut Hossevn. 

Costs of This case was admitted to special appeal on the lOth August 

respondents 1852^ under the following certificate recorded by Messrs. W. B. 
without notice Jacksou and B. H. Mytton : 

™*y *>« »^"i- ** The judge in deciding this case has given the costs of the res- 
peliate coiuir poudcnts, who appeared withoi^t notice against the appellants : this 
is contrary to the Construction No. 675, 

" We admit special appeal to try whether the decision of the 
judge should not be modified in respect of these costs.'' 

Judgment. 

We find that Construction No. 675 has been set aside by the 
Circular Order, No. 1, 12th January 1852 : there is therefore no 
reason to interfere with the decision of the lower court. 
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The 3rd March 1853. 

Present : 

W. B. JACKSON, Esq., Judge. 

A. J. M. MILLS, Esq.,! ^^ •^.- ^ n,^^^c. 
E. H. MYTTON, Esq., j Offi^tmg Jvdges. 

Case No. 487 op 1852. 



Special Appeal from the decision of Mr. S. Botoringy Officiating 
Sessions Judge of Chittagong, dated 21th March 1852, reversing 
a decree of Moulvee Shutfooddeen Mahomed, Moonsiff of Noapa- 
rah, dtUed 27th August 1839. 
EAMMANICK and RAMCHUNDER, (Defendants,) 
Appellants, 
versus 

AMEENA BEBEE, (Plaintipp,) Respondent. 

Vakeel of Appellants — Baboo Kishen Suhha Mooherjea^ 

Vakeel of Respondent — Moulvee Ahmed Alee. 

This case was admitted to special appeal on the 18th August a suit to set 
1852, under the following certificate recorded by Sir R. Barlow jwWeasaleof 

J -ar A T -miT -mj-n laHJurat land 

and Mr. A. J . M. Mills : resumed and 

"The judge's decision is reported at page 57 ZiUah Chittagong, J^^/^^^^j^*' 

27th March 1852. gince the sale, 

" Three grounds are urged for admission to special appeal, held coffniza- 
One only is in point. It is put in rather too general terms, but courta/ ^ 
enables the Court to admit a special appeal to try, whether after 
alienation of lands from a mosque, and their subsequent resumption 
by a competent court, that of the collector, the civil court can 
recognize this action as originally laid. 

" The judge states, * by a report of the collector, dated 20th 
June 1850, it appears that the only reason for resumption of the 
land was, that it had been alienated from the mosque, that is, that 
it was resumed in consequence of the sale by Potun to Ram 
Dass.' 

" The judge proposes as his second issue. ' Has this court now 
authority to try the case ?^ In the body of the petition for special 
appeal the authority of the civil court is questioned directly ; but 
on the back of the petition the terms are not so explicit : they 
however cover the plea of want of competence in the civil court 
sufficiently." 

Judgment. 

Messrs. W. B. Jackson and R. H. Mytton. — ^The suit is to 
amend the sale of 2 kanees of resumed rent-free land and obtain 
possession, by reversal of a settlement with the purchaser. Ram 
Dass. 
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We find that the allegation was, that the i kanees in question 
were sold by Potun, the wife of Alleemooddeen^ before resumption ; 
that Potun had no power to sell; the sale was therefore iUegal; 
that in virtue of the sale the settlement of the 2 kanees was made 
with the purchaser, Ram Dass. Now if the illegality of the sale 
be established, the right of defendants to the settlement and to 
occupancy are void; and plaintiff has a plausible claim to the settle- 
ment in this place, both as heiress of her deceased husband, and 
as having a claim on his property under her decree for Dein 
muhr. The judge had therefore full power to try the claim ; and 
this is the only point in the certificate. 

We see no reason to interfere. Costs against appellants. 

Me. a. J. M. Mills. — I am of opinion that the civil court can 
recognize this action as laid, because the jurisdiction of the re- 
sumption courts is not interfered with, and the right of Govern- 
ment to assess the land is not- questioned. The suit involves 
merely the question of proprietary right to the land ; and to de- 
cide on it is especially the province of the civil court. 



The 7th March 1853. 

Present : 

W. B. JACKSON, Esq., Judge. 

A. J. M. MILLS, Esq., 1 n^^-^/.\,^ r,.^^.* 
R. H. MYTTON, Esq., 1^^^'*^ ^""^^''^ 

Case No. 412 of 1851. 



Regular Appeal from the decision of Mr. R. J. Lottghnan, Judge of 

Patna, dated 22nd April 1851. 

MUSST. MADHOO, (Plaintiff,) Affbllant, 

versus 

MUSST. DOORGA KOONWUR and CHAND KOONWUR, 
(Defendants,) Respondents. 

Vakeels of Appellant — Moonshee Ameer Alee^ and Mr. J. O. Waller. 

Vakeel of the Respondent, Doorga Koonwur—Baboos Kisken 

Kishore Ohose and Ramapersaud Roy. 

A sale of SuiT laid at rupees 11,040-9-9, for the annulment of a deed of 
property with gale, and for obtaining: one in plaintiflf's name in right of pre- 

itn encumbran- ^„^i.' „ ox- « 

ces of moru emptlOU. 

gageajid Moonshee Ameer Alee for th^ plaintiff, Musst. Madhoo, states — 

wTet'r^; That plaintiff's claim to enforce a right of pre-emption has been 

and'a njyht ' rejected by the judge on insufScient grounds. The judge says the 

on Sill amf " property was first mortgaged to Keola Bebee, and afterwards sold 

on such a to Chaud Koonwur ; that the sale of mortgaged property is illegal. 
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and as the sale is invalid^ no right of pre-emption can arise. On ^^^"'^ ^^^ 
this point he contends that mortgage does not prevent sale, the uw.^"* 
mortgager may sell his remaining right. This is a claim of pre- 
emption founded on the actual transfer by sale. The sale is good 
and valid. The parties to the sale admit the transaction ; but there 
was an ikramama to secure the lien of the mortgagee on the 
property. The sale was complete. The encumbrance of mortgagee 
does not prevent the sale; and the right of pre-emption arose on 
the sale. 

Baioo Ramapermud for defendant answers. — ^The Mahomedan 
law governs this case. Admits the sale with the reservation of 
the condition in the ikramama to the effect that the purchaser 
shall pay certain debts before taking possession. This document 
was. registered, but cannot be produced in evidence, as it bears an 
inadequate stamp. The mortgager could not sell the property 
itself; but simply his right to redeem the thing mortgaged. One 
of the mortgages was of the nature of conditional sale. The right 
to pre-emption arises on the sale of the property, not on the sale of 
the right to redeem the mortgage. Refers to the Hidayah to the 
effect that a sale with reservation of option is no foundation for 
claiming a right to pre-emption. The sale under Mahcmkedan law 
is not complete without possession ; but as the jwroperty was mort- 
gaged, no possession could be given, and therefore there was no 
sale, and no right to pre-emption arose. 

B(iboo Kishen Kishore Ghose, on the same side. — ^The ikrama- 
ma was of a nature which limited the sale and rendered it a 
conditional sale, not an absolute one. It conditioned that if the 
debts mentioned were not paid by the end of 1260 F., the money 
was to be returned, and the sale to be void : this appears from the 
pleadings of the parties to the sale : and the plaintiff alleges that 
the separate and subsequent ikramama is illegal, and does not 
affect the absolute sale which took place previously. The law 
bfficer says this sale is void because it was accompanied by con- 
ditions to be fulfilled after the contract ; and such conditions by. 
Mahomedan law invalidate a sale, and render it void : if void, there 
can be no right of pre-emption. The existence of the illegal con- 
dition3 is proved by the evidence of witnesses. The claim is for 
possession as well as to enforce the right to pre-emption. The 
Cazee-ul-coozzat being called in, gives his opinion in explanation 
of his fhtwa before delivered in thw case, that if a thing in which 
there were previous liens by mortgage and conditional sale, be 
sold outright, a party may claim a right of pre-emption. 

Judgment. 

We find that the ikramama by which the sale to Chand 
Eoonwur is said to be qualified, is not produced in this Court, 
having been returned by reason of defect of stamp. It can there- 
fore . be allowed no effect in the case, and the sale to Chand 
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Koonwui", is therefore what it purports to be, an out-and-out sale. 
It has been ascertained, on reference to 1?he Cazee-ul-coozzat, 
that in his opinion, a sale of property with its existing liens of mort- 
gage and conditional sale is not contrary to the Mahomedan law, 
and that on such a sale a right of pre-emption will arise. In this 
opinion the Court concur, and the plaintiff might therefore claim 
to enforce a right of pre-emption on the ground of the sale to 
Chand Koonwur. The judge is therefore wrong in saying that 
under the circumstances, no right of pre-emption can arise. It 
remains still to determine whether the plaintiff has complied with 
the rules laid down by the Mahomedan law, in order to entitle 
her to enforce the right of pre-emption. 

The judge's decision is therefore reversed, and the case remand- 
ed to be tried over again with reference to the above remarks. 

The 7th Marcu 1853. 

Present : 

W. B. JACKSON, Esq., Judge. 

A. J. M. MILLS, Esq., 1 ^^ . ,. r ^ - 
R. H. MYTTON, Esq, \Officiahng Judges. 

Case No. 413 op 1851. 



A jud^ at 
the particular 
request of a 
third party, 
gave his opi- 
nion on that 
party's docu- 
ment, declar- 
ingf it suspici- 
ous ; held that 
he was justifi- 
ed, and appeal 
of that party 
dismissed with 
costs. 



Regular Appeal from the decision of Mr, R. J. Loughnan, Judge of 
Patna, dated 22nd April 185 1 . 

CHEDEE LAL, (Objector,) Appellant, 
versus 
MUSST. MUDHOO, (Plaintiff,) and MUSST. DOORGA 
KOONWUR AND MUSST. CHAND KOONWUR, (Defen- 
dants,) Respondents. 

Vakeel of Appellant — Baboo Sumbhoonatk Pundit i 

Vakeels of the Respondent, Musst Doorga Koonwur — Moonshee 

Ameer Alee and Mr. J. G. Waller. 

Appeal laid at rupees 11,040-9-9, for preservation of his right 
to the property sued for by the plaintiff in right of pre-emption. 

Baboo Sumbhoonath Pundit. — This is an appeal from the deci^ 
sion in the former case. No. 412, by Chedee Lai, a third party, 
who came in of his own accord. He urges that the judge has 
declared a document filed by him suspicious, and this is calcu- 
lated to injure this appellant. 

Judgment. 

On reference to the judge's decision, we find that the judge gave 
his opinion at the particular request of this appellant ; but it is a 
point not in the case, and the opinion could not therefore injure 
the appellant. We see no reason therefore to interfere with the 
judge's decision on this grqund. Appeal dismissed with costs. 
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The 7th Mabch 1853. 

Present : 

W. B. JACKSON, Esq., Judge. 

A. J. M. MILLS, Esq., 1 /^^-^y;„^ t..^..^^ 
R. H. MYTTON, Esq., I^-^^^*^^'^"^^^' 

Case No. 468 op 1851. 



Regular Appeal from the decision of Moulvee Ashruf Alee, Principal 
Sudder Ameen of Chittagong, dated 29th July 1861. 

PUTTEH alee NAZIR, (Defendant,) Appellant, 

versus 

SOORMA BEBEE, (Plaintiff,) Respondent. 

Vakeel of Appellant — Moonshee Ameer Alee. 
Vakeel of Respondent — Mouhee Aftahuddeen Mahomed. 

Appeal laid at rupees 2,423-3-5-1, in part of rupees 9,268-3-12-2, An acquit- 
originally sued for recovery of possession of a share of real and tance rejected 
I)ersonal property left by her deceased husband. "^ norpro- 

Moonshee Ameer Alee^ for the defendant, states — That the plain- duced before, 
tiff claims as a pauper a share in the property left by Tofyl Alee; puteww undlr 
and the principal sudder «ameen has awarded the claim in part. consideration. 

From this defendant appeals, on the ground that plaintiff gave fendimt'Vpieas 
a farkhutee, or acquittance to defendant, and this has been rejected for 
produced. The principal sudder ameen rejects this document J^m^^andas 
erroneously ; and even if the document be bad, the claim is not opposed to his 
established to the extent of the award. J^ documen- 

The farkhutee has been attested by four subscribing witnesses. ^^ *°^* 
It is not registered, but,not therefore void. 

Reads the farkhutee. 

Also the deposition of Mahomed Arif, brother of plaintiff, one 
of the subscribing witnesses. 

Also the deposition of Futteh Alee, gomashta. 

Also the deposition of Mahomed Alee Jemadar. 

Reads deposition of Mahomed Khoshal ; states, that the farkhutee 
was mentioned before in the defendant's petition of answer. 

Moulvee Aftahuddeen Mahomedy for plaintiff, answers — ^The do- 
cument farkhutee is not registered, and was not mentioned at the 
time of the inquiry into the plaintiff's pauperism and the grounds 
of her suit. If this document had been then produced there would 
have been an end to the claim : but no allusion is made to it ; and 
in the judge's proceeding, 6th August 1846, when a succession 
took place, Futteh Alee succeeding to Tofyl Alee, deceased, no 
mention was made of it. Another farkhutee was then pror 
duced, but this was not, though it was dated 19th May 1846, 
before that time. 
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Tlte Court. — The farkhutee appears to be entitled to no credit 
for the reason assigned by the vakeel for plaintiff. The case 
will proceed on the other issues. 

Moonshee Ameer Alee, for appellant^ again urges — iThat the decree 
is for a share on two of ten ships claimed^ viz., in Futieh Russool 
rupees 817 and Futteh Islam rupees 290. The defendant con- 
tends that the vessel Futieh Islam had been broken up^ and that 
the value laid on it was too high. 

Beads deposition of Mahomed Sabit^ declaring that this vessel 
was broken up. 

Also as regards talooka Uzeez-oo-noosrut which defendant 
claims as his own ; there is no proof that it was not purchased^ as 
asserted^ with defendant's own money. 

JUDOMENT. 

We have already recorded our opinion that the acquittance pro« 
duced as executed by plaintiff, and in bar to her claim, is altogether 
undeserving of credit. It is impossible to believe that the defen- 
dant should have neglected to produce it on the former occasionp 
when the right of inheritance in this family was under consider- 
ation^ if he then held such a document. The objection with 
regard to the vessel named Futteh Islam, that it was broken up, 
has not been established bv sufficient evidence ; and as regards 
the over-valuation of the other vessel, Futteh Russool, it does not 
appear that this objection was raised in a distinct manner in the 
answer, so as to make it a point in issue. Again, as regards the 
plea that the talooka Uzeez-oo-noosrut was purchased by the de- 
fendant with his own money, this assertion is opposed to the con- 
tents of the deed of sale, in which the name of defendant's elder 
brother, through whom plaintiff claims by inheritance, was enter- 
ed as a purchaser. The defendant has thus entirely failed to 
establish his pleas in appeal, and the decision of the lower court 
is affirmed. Costs against the defendant* 
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Ths 10th March 1858. 

Present : 

W. B. JACKSON, Esq., Judge. 

A. J. M. MILLS, Esq., 1 n^^v./.%,^ u>^... 
R. H. MYTTON, Esq., j ^^^^'^''^S ^''^aes. 

Case No, 78 oe 1852. 

Special Appeal from the decision of the Acting Judge of ZiUah 
Hooghly, dated 215/ Jvly 1851, reversing a decree of the Collector 
of that district, dated 24/A April 1850. 

KISHNANUND ASRUM, (Plaintiff,) Appellant, 

versus 

HUBOMONEE DASSEE and others, (Defendants,) 

Respondents. 

Vakeels cf Appellant — Baboo Ramapersaud Rog, Kishen Kishore 
Ghose and Neelmony Banerjea. 

Vakeels of Respondents Tarapersaud and Kalipersaud Sein — Mr, 
J. G. Waller, Sreenath Sein and Sumbhoonath Pundit 

This case was admitted to special appeal on the lOth February ^^ q^,^^ 
1852, under the following certificate recorded by Messrs. Mills held that eer- 
andMytton: Sld^Tfo? 

" The plaintiff brought this action before the collector, under the Int time 
ihe provisions of Section XXX. Regulation II. of 1819, to resume ^^foj^on- 
20 beegahs of land, held under an invalid tenure of the defendants, production of 

" The collector decreed the claim ; he held that the defendants ^^rff^JSj* 
were unable to adduce any valid documentary proof in support of of a rent-free 
their daim. iSB^dlnr 

'' On the appeal of two out of eleven defendants the judge, for to authorize 
the reasons stated at length in pages 83-84-85 of the zillah ^^^^f^^ 
HoogUy Decisions for July 1851, reversed the collector's decision; quiremeuts of 
he held the title of the defendants to be a good and valid one. "»« law ; case 

" We admit the special appeal to try the following points : ^^ether* 

"Whether the reasons assigned for the non-production of the the rule of u- 
certificate of registration, are sufficient to authorize a waiving of ^l^bie^to tSe 
the requirements of Section XXVII. Regulation XIX. of 1793, tenure. 
Qanae 2, Section XXYUI. Regulation II. of 1819; and if not, 
whether the lakhiraj privilege of the tenure is not forfeited by 
reason thereof? 

" Whether the copies of the chars filed in this suit can be held 
as suffident to prove the hereditary nature of the tenure? 

" Whether the grantor of the char, being a trustee of an endow- 
ment, had power to grant a valid document of the kind ? 
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'^ Whether, on an appeal preferred by two out of eleven defend-* 
ants, whose interests are not separately defined by plaintifi^, it 
was competent for the judge to reverse the entire decision given 
against all the defendants-?^' 

For the plaintiff^ a^ellant^ Baboo Kishen Kiskore Ghose. — 
The want of registry renders the tenure invalid. It was said in 
appeal that the register was destroyed in Burdwan, but there is 
no proof of this ; the record-keeper's report is not with the case. 

Mr. Waller^ for the defendants, produces copy of the report in 
question, which is recognized, the judge having recorded that it 
was produced before him and returned to the party. 

Baloo Kishen Kishore, continues. — ^This case was decided on the 
24th April 1850, but on the 17th September 1850, the defendants 
applied to the collector by petition, asking for copy of the registry 
of a certain number of tenure. It was ordered to be given. 
The record-keeper next day reports that many of the taidads of 
that year have been destroyed ; that the taidad in question is not 
among those that were destroyed. Before the collector the defend- 
ants never pleaded that their tenure was registered; why did the 
defendants apply to the Burdwan collector instead of the Hooghly 
collector, the case being in Hooghly throughout ? There is no 
mention in the answer that the tenure was registered. 

Mr. Waller y for defendants^ answers. — The judge says, the defen- 
dants have been in possession for above sixty years, at a rent-free 
tenure, and this on a bond fide title. He finds it proved also that 
the plaintiff absolutely plundered the defendants of their title-deeds: 
The defendants urged in appeal to the judge that the tenure was 
registered, and the judge finds the fact that it was registered. 
The present plaintiff is a descendant of the party who granted the 
char in confirmation of the tenure^ he cannot therefore question 
the validity of it. The points in the certificate do not govern the 
case ; claims to be heard again, if the plaintiff raise new points in 
his reply. Befers to the decision of the Privy Council 21st June 
1850, in the case of Eaja of Burdwan, versus Government : cites 
a Circular Order of the Board of Revenue to the effect that when 
there is no register kept up, the fact of non-registry shall not 
invalidate a tenure. 

Baboo Ramapersaud replies for plaintiff. 

Judgment. 

Messrs. Mills and Mytton, — On the first point of the certi* 
ficate, we are of opinion that no reasons are assigned for the non- 
production of a certificate of registry as sufficient to authorize the 
waiving of the requirements of Section XXVII. Regulation XIX* 
of 1793. 

It appears that the defendants in their answer before the 
collector did not even plead the registration of the tenure. 
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In their appeal to the judge, they stated that their tenure wasr 
registered under No. 21,973, and furnished a copy of the report 
of the mohafiz dufter or record-keeper of the Burdwan coUec- 
torat^, certifying that certain taidads had been destroyed, but it is 
not mentioned whether the number above stated was one of 
those destroyed, or whether it was entered in the general terij or 
register of official rent-free documents ; nor does it appear why, as 
the lands were situated in the Hoogbly coUectorate, the judge 
admitted the copy of a report from the record-keeper of Burdwan 
as affording any proof of the registration of the tenure. The 
judge states that it is impossible to say that the defendants' taidad 
was not in the number destroyed. This statement rests on mere 
probability, and is wholly insufficient to meet the requirements 
of the law, which declares that lands not registered shall be sub- 
ject to the payment of revenue, unless good and sufficient cause be 
shown for non-registry. No cause has been in our opinion so shown; 
it is not enough for the judge to say that there is probable evi- 
dence of registration, the law requires direct proof of registration, 
or that valid reason be assigned for non-registration. The reasons 
detailed by the judge in his decree are legally insufficient to prove 
the registration of the tenure. It remains to be considered whe- 
ther the lakhiraj privilege of the tenure is forfeited by reason of 
non-registry. The judge has found the undisputed and continu- 
ous possession of the land in suit as a rent-free tenure from 1782 
down to the present time, and a question arises on this finding as 
to whether the rule of limitation laid down in Section XIV. 
Regulation III. of 1793, and Clause 3, Section III. Regulation 
II. of 1805, does not, irrespective of non-registration, protect the 
tenure from resumption and assessment. It has been held by this 
Court that the general law of limitation is inapplicable to suits 
instituted by zemindars for the resumption of rent-free tenures, 
but a late decision of the Privy Council, in the case of Government 
versus the Raja of Burdwan, has thrown doubts on the correct- 
ness of this construction of the law, and a special appeal has been 
lately admitted to try — 

First, — ^Whether a claim to resume land rent-free, possession 
having been found to have remained with the defendant* for up- 
wards of sixty years, is not barred by the law above quoted ? 

Second, — ^Whether such a claim is not generally barred by 
the law of limitation 5 rent-fi^ee possession having remained with, 
the defendant upwards of twelve years prior to the institution of 
the suit? 

Under these circumstances, we remand the case to the judge, 
and direct liim to put the points above stated in issue and pass a 
fresh decision. 

Mb. Jackson. — ^The point for consideration which has been 
argued is simply, '^ whether the reasons for non-production of the 
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certificate of registration are sufficiqnt to authorize a waiving of 
the requirements of Section XXVII. Eegulation XIX. of 1793^ and 
Clause 2, Section XXVIII. Regulation II. of 1819 ; and if not, 
whether the lakhiraj privilege of the tenure is not forfeited?'* 

'Hie laws require r^stration of the grant and of the document 
effecting the grant ; and dedare that grants not registered may be 
resumed. 

But, in this case, the judge finds that the grant was registered ; 
he finds this on presumptive evidence, no direct vixiitive evidence 
being adducible ; his words are, '^ that such and such circumstances 
afford presumption that they did register it.'' Now in special 
appeal this fact is not open to question, and the Court is bound 
by the finding that the document was registered ; and this too 
whether the grounds for the finding appear good or bad. 

There is therefore no waiving of the ^^requirements ^ Section 
XXVn. fixation XIX. of 1793, w of Clause 2, Section XXVIII. 
Begulation II. of 1819," in the judge's decision. On the contrary, 
he finds those requirements have been complied with, and this 
Court is bound by that findkig, 90 that the point in the eortifioate 
does not govern the case. The grant being held to be registered, 
cannot be declared invalid fi»* non-registry« I see no reasoa to 
interfere with the decision <m this point. 

. But, whatevw may be ruled on this pwit, still the oiber iSMts 
found by the judge are an obstacle to the plaintiff's claim to 
resume, viz.^ peaceable occupation for sixty-six yeans on a lent^ 
free tenure. The acknowledgment of that tenure by the plainiiff's 
predecessor, and the fact that plaintiff's predecesscHr robbed the 
defendants of their title-deeds; these facts also are unquestionable 
in special appeal, and would appear to form a good reason why 
the defendants do not produce the title-deeds, as well as for 
presuming the contents of them to be as stated by defendants, and 
not as stated by the party representing the robber. 

On the whole the plaintiff's case appears to me utterly unten- 
able. He seeks to benefit by his predecessor's robbery of the 
defendants' title-deeds, and by the destruction of the Government 
records of registry ; urging that defendants cannot produce the 
stolen deed or the destroyed certificate of registry^ and this too 
in opposition to peaceable possession for upwards of sixty years, 
\kXid.eT K bona fide and acknowledged rent-free title. Itlunkthe 
judge's decision is right, and would uphold it. 
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The 14th Habch 1853. 

FttBSBNT : 

W. B. JACKSON, Esq./ 

J. R. eOLVIN, Esq., ^ Judges. 



CSON, Esq.,"! 
IN, Esq., k 
I, Esq., j 



J- DUNBAU, 

Case No, 91 or 1850. 



R^ulaar Appeal from the decision of Moulvee Rooknooddeen Khan, 
Principal Sudder Ameen ofPurnea, dated 24th December 1849. 

RAJA BEJOYGOBIND SINGH, after him Mr. E. A. BABO- 

NAU, SURBURA&AR, (PlAINTIFP,) APPELLANT,. 

versus 
HOOLASS SIRDAR and others, (Defendants,) Respondents. 

Vakeel of Appellant — Baboo Ramapersaud Roy. 
Vakeels of Respondents — Moonshee Ameer Alee and Mr. A. Imlach. 

Suit laid at rupees 97,009-4-1, for possession of lands with Suitdismiss* 

wAjdIat ®^» having: 

wnsmx. ^ . . , ,, ^ . ^ , ., . .t been laid not 

On this case coming up for trial, the Court observed that the through a va- 
third issue of the respondents is conclusive, if the fact be, as JSt^thitm "fa 
stated, that the suit was brought through a mookhtar, and not mookbtarf 
through a duly appointed vakeel of Court, after the promnl- ^ *Son "of 
gmticm of Act I. of 1846 : this fact being admitted by the vakeel Act?of"8i6. 
of the plaintiff, appellant, the Court dismiss the suit. Costs 
against the plaintiff. 
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The 14th March 185S. 

Present : 

W. B. JACKSON, EsQ.,1 

J. R. COLVIN, EsQ.,^ yJudges. 

J. DUNBAR, Esq., J 

Cash No. 343 of 1851 



A party, iit 
possession of a 
])ortion of an 
estate with a 
life interest, 
Jjaving- borrow- 
e<l money, and 
being" alfeg-ed 
to have em- 
ployed the 
amount of 
loan in order 
to pay the 
Goveniment 
revenue, and 
then died ; 
Held that the 
party coming* 
of right into 
posaeasion of 
the whole es- 
tate, upon 
lapse of the 
life interest, 
is not liable 
to the lender, 
unless that 
party can be 
shown to be 
liable general- 
ly for tiie per- 
sonal debts of 
the deceased. 

Case distin- 
guished from 
othert} ill which 



Regular Appeal from the decision of Motdvee Abdool Alee, PHjwipal 
Sudder Ameen of Rajshahye^ dated ^\$t May 1851. 

RAJA HURENDERNARAIN BOY, after him MUSST. 
DOORGASOONDREE, mother and guardian of JOGEN- 
DER CUUNDER ROY and others, (Defendants,) Appbl- 

• LANTS, 

versus 
GUNESIIPERSAUD BHANEE, (Plaintiff,) Respondent. 

Vdhcels of Appellants — Baboo Ramapersaud Roy and Mr. J. G. 

Waller. 

Vakeels of Respondent — Bahoo Kishen Kisl^ore Ghose and Bungsee 

Buddan Mitter^ 

Suit laid at rupees 18,166-10-8, being a boud-debt. 

Baboo Ramapersatul Roy for defendant, states. — This is a srait 
on a bond stated to be signed by the Ranee Bhubun Maye. The 
defendant pleaded that the Ranee was not at Ratnpore Beauleah, 
where the bond is said to have been executed, at the time of its 
execution, but this point has not been made an issue in the case^ 
or evidence heard on it. 

Kishen Kishore Ghose, for plaintiflF, objects to this issue being 
heard here ; it was never suggested in the lower court. 

I%e Court. — ^The other issues raised by the defendant may be 
heard. 

Baboo Ramapersaud Roy then urges that the defendant is not 
liable under the bond. He is an adopted son of Jugutnarain Roy, 
who died during his minority : and then Bhubun Maye, widow 
of Jugutnarain, held the property. This property defendant obtain* 
ed by inheritance from Jugutnarain Roy. Denies that the money 
was borrowed to pay the Government revenue of this property. The 
bond is dated three months after the ruflfanama, which adjusted 
the disputes between the mother, and the adopted son, 'defendant ; 
and after the defendant had attained majority, 12 annas share of the 
property remained with the Ranee under the agreement. But she was 
liable for her own debts incurred after the date of the adjustment : 
the defendant is not liable for i;hcm. Admits that the defendant 
did not give up his proprietary right in the twelve annas in wkicb 
he created a lifc-iutercst in favor of the Rauee. 
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il/r. J. G. ?ra//e?', follows on the same side. the owner of 

Baboo Kishen Kishore Ghose answers. — The money was paid as beeiTileUi au- 

rcvenue of the property. It was borrowed for the benefit of the swerobie for 

defendant, who now held the property ; and therefore he is liable, b^unothw'*^^ 

Refers to precedents, Sudder Dewanny Adawlut, 5th Jnne 1821, purtyinmun- 

and Privy Conncil, 8th January 1834, Gopee Mohnu Thakoor. **^^"'*^"' ^*'*'- 

Judgment. 

The deceased Ranee borrowed money on a bond from the plain- 
tiff, a Mahajun, to pay the revenue of twelve annas of an estate 
which she held then in her possession with a life-interest. The 
plaintiff had no interest in the estate. 

The plaintiff now wishes to make the defendant liable under 
the bond, on the ground that defendant after the death of the 
Ranee succeeded to the twelve annas, though not by inheritance. 
The interest of the Ranee was created bv a special agreement 
between the Ranee and the defendant, by which contract the 
Ranee was to hold this twelve annas interest during her life, and 
on her death it was to revert to the defendant ; the defendant at 
that time had attained majority ; and the contract stipulated that 
the Ranee should, after that date, be liable for her own personal 
debts. This is simply a personal debt on a bond or contract 
between the two parties to it. The Ranee did not represent the 
defendant at the time of executing it, so that her act did 
not necessarily bind him. To make her act and bond bind- 
ing on him, there must be something to show that defen- 
dant was the Ranee's heir or assignee, and was thus answer- 
able generally for the personal debts of the deceased Ranee ; 
but no such liability for her personal debts generally is esta- 
blished against defendant; nor for this debt in particular by 
special engagement, or privity to the contract. The defendants' 
liability therefore is not made out, and the principal sudder 
ameen's decision must be set aside, with costs against the plaintiff. 

Further note by Mr. J. R. Calvin, — I would observe also that 
the Privy Council case mentioned by the pleader for the respond- 
ent is one regarding money, which was advanced to the guardian 
and agent of an infant zemindar during his minority, and the case 
in the Decisions of this Court (volume 3, pages 93 to 95) was one 
in which the widow, who had been erroneously registered as pro- 
prietor, and the widow (wife of a deceased son) who was the real 
proprietor, were living together in a joint undivided family, and 
in which it was presumable that the transactions were only nomi^ 
nally carried on in the name of the first-named widow. 
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The 14th March 1853. 
Present : 

W. B. jackson;esq.,) 

J. R. COLVIN, Esq., V Judges. 
3. DUNBAR, Esq., j 

Case No. 8 op 1852. 



Regular Appeal ft-om the decirion of Air. W. Si. QuintiA, Additional 
Jwlge of Tirkoot, dated 6tk Septetnber 185K 

SHEOCHURN LAL and MOHUN LAL, (Defendants,) 
Appellants^ 

versus 

TELUKDHAREE SINGH and others, (Plaintiffs,) 
Respondents. 

Vakeel of Appellants — Mr. J. G. Waller. 
Vakeel of Respondents — Moonshee Ameer Alee. 
a decree- SuiT laid at rupees 1,307, for the reversal of a sale of 8 annas 

^d the**riffhte ^^^® ^^ mouzas Sadoolapore and others. 

^(1 intftresto Mr. J. G. Waller for defendants. — This suit is to set aside a 
^nt***^u ^^^ ^^ execution of decree, and to recover possession of 8 annas 
in certain pro- Sadoolaporc Dhunoutec, with mesne profits. The judge decreed 
perty >» e*^ to plaintiffs, reversing the sale. 
cree?°he pur^ We Contend that this order is wrong, 

c*>a»er »' »»ch The plaintiffs have no suit. They were bound to make out 
Lo^LrBoia- their claim c/ri^A^, but have not done so. The judge is wrong 
keeLaU from in sajing the onus probandi is with the defendants. The decree 
^ w?iXi^t was against Bolakee Lai, and his property was sold in execution. 
Boiakee LaU, Defendants purchased. A third party now says that the property 
wMkT^lS^-* was not that of the judgment-debtor, but his, his name being also 
sion. Hdd Bolakcc Lai. The plaintiffs must establish their right to the 
brought b^^e ^^^% *W claim. If they cannot, the defendants' right of oocupa- 
party so ousted tion remains. 

!?«i!S?7«? !»« The Court. — ^The suit is on the ground of dispossession under 
Tvas not bound color of a salc in execution. The plamtitis say we were in 
^isHtU^i^m possession under a bond Jide title. A party holding a decree 
beinf^ no plea agaiust another Bolakee Sahoo sold his rights, and dispossessed 
ciiailer ^fen- '^^ ^^ claim to be replaced in possession. It is not necessary 
dant, that the" that the plaintiffs should prove the validity of the title. If they 
i^i7tb^^*d^ can prove their allegations, and can show that they held peaceable 
mentdebtorf posscssion uudcr a bond fide title, they are entitled to recover 
had hadMiy against the defendants. We find the judge had declared the 
property,] but plaintiffs to havc been " the unopposed proprietor,^' meaning that 
oj?^y *{[®^^' he was actually, and without opposition, in possession. 
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Mr. J. G. Waller coutinnes. — ^The judge gives no sufficient *^^ «'« ^o"^ 
grounds for this finding ; argues for a remand to have this tried. ^^onTg^^' 

«l UDGMENT. ^^ ^f ^^Q 

We find that the judge has declared that the plaintiff was in ;;;^j[{fefper«oii 
possession under an apparently good title^ and that the defendant could oot af- 
has not even attempted to shake the evidence to that fact, or to show ^^^ 
that the Bolakec, whose property was sold in execution and bought 
by defendant, ever had any right whatever in the thing sold. The 
unavoidable inference is that the plaintiff was unjustly ousted, 
under cover of the sale in question, and is entitled to recover pos- 
session. The grounds upon which the judge gives this award 
appear to be sufficient, and we see no reason to interfere. Costs 
against appeUants« 



Thb 14th March 1853. 

Present : 

W. B. JACKSON, EsQ.,1 

J. R. COLVIN, Esq., yJudaes. 

J. DUNBAR, Esq., J 

Case No. 300 of 1852. 



Regular Appeal from the decision of Mouhee Mahomed Rafiq Klian^ 
Principal Sudder Ameen of Behary dated Wth May 1852. 

ROY JUSWUNT LALL, (Plaintiff,) Appellant, 

versus 

MOAZZUM alee khan and othebs, (Defendants,) 
Respondents. 

Vakeel of Appellant — Mr. J. G. Waller. 

Vakeels of Bespanek/Us^-Moanshee Ameer Alee and Baboo Kishen 

Kishore Ghose. 

Suit laid at rupees 9,997-8-0 being the balance, in principal and UnJer Sec- 
interest, of revenue. *iS?aUo"nL^" 

Claim for arrears of rent due from a mookururee tenure, of 1793, a suit 
kuttrec Ikhtiarpore, of which defendant is in possession. mllit b?^*^^ 

The lands are in Bhangulpore. The suit instituted in Behar. brought in the 
The plaintiflf therefore nonsuited. the^iand u*""'*^ 

In the other suit, Moazzum Alee sues Roy Juswunt Lall in situated. 
Behar, for the advance given by him to Juswunt Lall on this 
mookururee. 

In this case Roy Juswunt Lall, who sued first, was nonsuited, on 
the ground that the property is in Bhaugulpore. 

Mr. J. G. IVallery for plaintiff. — Moazzum Alee sued fof money 
on a document executed in Behar, in the Behar Court. Both 
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parties live in Beliar ; but the land is in Bhatigulpore. On tliia 
plaintiff brought a cross-suit for rent of the same property. 

The Court. — We arc clearly of opinion that, under Section VIII. 
Regulation III. of 1793, the suit being for rent of land ought to 
be instituted in the zillah ia which the land is situate, and not 
elsewhere. The Behar Court had therefore no jurisdiction. 

Mr. J, G. Waller then requested that the .Court would send 
back the case to be tried Under special permissioni in Behar. 

KisJien Kishore GJiose to this objects, that the Court have only 
to try whether the order of nonsuit is legal or illegal ; if legal, the 
Court cannot reverse it. 

Judgment^ 

The Court find that the order of nonsuit passed in the lower 
court on this suit for rent is legal and right. The Court cannot 
therefore reverse that order. The order of the lower court ia 
confirmed. Costs against appellant. 



The 14th Mabch 1853. 
Present : 
Sib R. BARLOW, Bart, Judffe. 
A. J. M. MILLS> Esq., Officiating Judge. 
Petition No. 637 of 1852. 



iai3. 



liemana on In the matter of the petition of Musst. Jewan, filed in this Court 
l^^l^t^m^] ^^ ^^^ ^^^ September 1852, praying for the admission of a 
tLjud^hav- special appeal from the decision of Mr. W. Travers, additional 
ti"5 wirtfth^e J^^^® ^^ Behar, under date the 29th July 1852, affirming a decree 
pleas before • of Sycd Mahomcd Alee, iftoonsiflF of Behar, under date the 30th 
una clew/^ as "^P"^ ^^^"^' ^ *^® ^^® ^^ Musst. Jcwun, plaintiff, verms Khajeh 
oTwri^Hred Sooltan Jau and others, defendants. 

LHUit*^ ^^ ^^ ^^ hereby certified, that the said application is granted on the 
following grounds: 

(The judge's decision is to be found at page 216, Behar Decisions, 
29th July 1852.) His judgment is not recorded so fully and 
clearly as is required by Act XII, of 1843, though it may be con- 
cluded that he concurs in the reasoning of the moonsiff, wluch he has 
given in detail. He should have noticed and specifically decided 
upon the plea of the plaintiff, founded on the terms of the pottah 
and the law. Regulation VII. of 1 799, which he quoted as authority 
to cancel defendant's mookururee tenure. The judge confines his 
opinion to the applicability of the decision of the Sudder Dewan- 
ny Adaiwlut of 14th August 1849, to this case, which merely 
declares that the provisions of Section X VIIL Regulation VIII. 
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of 1819 arc extended to Behar, by Section XXII. Regulation VII. 
of 1822. 

It is necessary for him to show how the provisions of the law 
meet and affect this case. It is returned for th^, purpose to the 
judge* 



The 15th Mauch 1853. 

Present : 

W. B. JACKSON, Esq., 

J. R. COLVIN, Esq., \ Judges. 

J. DUNBAR, Esq., 

Case No. 119 of 1851. 



1 



Regular Appeal from the decision of Moulvee Rooknooddeen Khaiij 
Principal Sudder Ameen ofPumea, dated 2Wi December 1849. 

SHEIKH WUZEER, (Pauper Plaintiff,) Appellant, 

versm 

SHEIKH KOODRUTOOLLAH and others, (Dependants,) 
Respondents. 

Vakeels of Appellant — Moonshee Ameei* Alee and Moidvcc Murhamut 

Hossein. 

VaJieels of tlie Respondenty Mr, iV. Deverinne — Messrs. J. G^ Waller 

and A. Sevestre. 

Vakeel of tke Respondent, Mr. C. Palmer — R. Twidale. 

Appeal laid at rupees 16,583-3-9, for mesne profits, dismissed ^q arraupe 
hy the lower court, which was included in the original suit in* mene, even oi 
stituted for possession of land, for which he has obtained a de- L^^^for^hc 
€ree, the original suit being valued at rupees 33,166-7-6. manapemeiit 

Moonshee Ameer Alee, for plaintiff— Objects to the decision of f kh^Sk^hf 
the lower court, on the ground that though possession is ^thereby rvot, byji^iviiif? 
awarded to plaintiff, neither mesne proceeds nor costs are awarded, [ho"i^cu^paHou 
and the reasons assigned for withholding them are insufficient, ofadothcrpar- 
The principal sudder ameen says that the plaintiff has sued for too J^^j^'b^^ j^^. 
much ; but this is no sufficient reason. So far as the claim is mindar or fur- 
good, the award should reach. And the principal sudder ameen ^^^^ ^ " Rgui 
gives no sufficient reason for saying that the wasilat is calculated for arrearn at 
too high. The other reason of the principal sudder ameen, that ***« close of the 
the plaintiff was a minor and there was a necessity of making some tdnhi^auulo- 
settlement for the cultivation of the land, is equally futile. There J*}^ *<> eject 
might be mesne profits nevertheless ; and if any, they ought to be mrke^such" 
awarded. The zemindar had no right to oust a khoodkasht ryot, or new arrang-c- 
to make new arrangements for the cultivation of his land, although Slo" >Iovisions 
the occupant was a minor. If any new person was put in, he is liable of Clause &, 
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Sec. XVIII. 
Re&:ulation 
Vlll. of 1819. 
A party, bav- 
inpf wrongfully 
dispossessed a 
kboodkasht 
ryot without 
ioUowin^ the 
course pre- 
scribed by the 
above law, 
made answer- 
able into him 
damaaes^ 
though the 
suit was laid 
for po ssess ion 
and woiUatf 
and the wasi- 
lat could, 
of course only 
have been 
realised by the 
occupant to 
whom the land 
was transfer- 
red. A succeed- 
ing farmer, 
who adopted, 
and, through- 
out the suit, 
justified, the 
act of the far- 
mer by whom 
the disposses- 
sion was made, 
held responsi- 
ble to the 
khoodkosht 
ryot, thougii 
he was not 
the orifrinal 
wrong-doer. 



to the lawful owner for the profits he realized. There ia a legal 
process for ousting a khoodkasht ryot, which was not followed. 

There is no reason assigned for not giving plaintiff costa. As 
the case went in his favor, costs should follow of course. 

Moulvee Murhamut Hossein, follows on the same side. — ^As the 
principal sudder ameen finds that plaintiff was ousted in 1244>, 
he ought of course to have awarded mesne proceeds. 

Mr. J. G. Waller {or defendant,— Who is liable for the wasihit? 
The plaintiff does not even say who is the party liable. The 
tenure was vacant, being ab^doned by the previous occupant, and 
therefore the lands were assignied to another, and with the know- 
ledge and privity of plaintiff's father. The land being abandoned 
by the ryot, the former was competent to put in a new ryot. This 
was a legal proceeding. The payment of rent by the plaintiff's 
uncles, as alleged^ is not found by the principal sudder ameen. 

JunoMBNT. 

Messrs. J. R, Colvin and J. Dunbar. — ^We are of opinion 
that the principal sudder ameen was in error in disallowing 
the claim to wasilat in this case. The right of the plaintiff as 
a khoodkhast ryot has been established to his satisfaction, and 
it is not contested in appeal by the respondents who have 
appeared. Treating the plaintiff, therefore, as one having the 
rights of a khoodkasht ryot, it appears to us that the then 
farmer, Jhoomuk Jha, and his surety, Wilson, (who waa probably 
the real farmer,) acted illegally in settling his lands, even tem- 
porarily, with any other cultivators without first bringing a sum- 
mary "Suit at the close of a year, under the provisions of Clause 5, 
Section XVIII. Regulation VIII. of 1819, and thm obtaining 
authority, according to those provisions, " to make such new ar- 
rangement as he might judge proper for the future management 
of the lands.'' It is not enough, in our opinion, that the lands of 
a khoodkhast ryot are found to be lying uncultivated, or appa- 
rently abandoned, in any year. That is a circumstance immate- 
rial to the owner of the soil, or to any farmer holding from him, 
so long as the rent of the lands is paid to him. If the rent be 
not paid, then the Regulation prescribes the course to be followed, 
by which a right can be obtained to assume the management of 
the land. Tbo assumption of the management of such land, 
for any time or purpose whatever, without observing that course, 
seems to us to be a breach of the law ; and it is of tha greatest 
importance not to allow this great safeguard of the rights of 
khoodkasht ryots to be in any manner weakened. The &rmer, 
in the present instance, followed a course not sanctioned by 
the law, by issuing a personal notice, and then proceeding to dis- 
pose of the land, in default merely of any appearance before him 
in behalf of the plaintiff, or of any representative of his rights. 
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He must, we think, take the consequence of this act, and be an- 
swerable to ^e plaintiff fbr the amount of the yearly net profits 
of his khoodki^ht tenure of whioh he has been deprivecL The 
amount migiit technically be more correctly claimable from him 
and his surety in the form of damages than of wasihit. But we 
think that it may fairly and equitably be at onoe awarded in this 
suit, instead of referring the plaintiff to another action, laid, in 
terms, for damages. We hold the farmer and his surety, and not 
the new oulttyators to whom they gave the lands, responsible for 
the amount, es the treating the. land as open to settlement at 
their option was, o£ course, their act, and not that of the culti* 
vators. 

We, Idierefore, amend the decree of the principal sudder ameen 
by awarding a payment to the plaintiff ftfom the farmer, Jhoomuk 
Jha, and from the respondent, Deverinue, who in our opinion 
stands in the place of the original surety, Wilson, on the follow- 
ing principle, viz.y the amount of the actual wasilat of the parties 
who engaged for the land in the place of the plaintiff is to be 
ascertained, and then the net profit that would hare remained, 
after deducting the rate of the old khoodkasht jumma payable by 
the plaintiff, is to be adjusted, for each year from the date of dis- 
possession stated in the plaint, to the date of the principal sudder 
ameen^s decree, and to be paid by the above parties to the plain- 
tiff- It has been contended for Deverinne that he is not Wilson's 
representative by inheritance or succession, but only the party 
who has now the management of the indigo factory of which 
Wilson was manager, and that he is not answerable for any per- 
sonal wrong done by Wilson, while no demand for possession has 
ever been made on, or resisted by him, in regard to the plaintiff. 
But we cannot admit this plea at the present stage of the case« 
Deverinne was sued expressly as representative of Wilson, and as 
liable for his acts. He did not repudiate that character ; but, on 
the contrary, took on himself the responsibility of the defence, and 
^justified and adopted Wilson's proceedings throughout, and he is 
therefore, in our opinion, justly liable to the plaintiff for his cen- 
tinued dispossession up to the present time. 

We also amend the decree below by awarding the costs of the 
action against Jhoomuk Jha, and against Deverinne as the succes- 
sor to Wilson, with the exception of the appeal costs of C. 
Palmer, who has been made a defendant and respondent only pre- 
cautionarily, and without having any substantial connexion with 
the subject of suit. Palmer's costs in appeal are charged to the 
plaintiff. No appeal has been made against the principal sudder 
ameen^s decree charging Palmer with his own costs in that court ; 
and we therefore do not touch it on that point. 

Mr, W. B Jackson. — I do not think the claim is made out for 
wasilat. After the death of plaintiff's father, plaintiff being a 
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minor^ and incapable of cultivating his khoodkasht jote^ tbe 
farmer put in another person to cultivate. No objection or oppo- 
sition viras made on the part of the plaintiff^ although he states 
that his two uncles t];Len represented him. It does not appear 
that the farmer wished to cancel the tenure. Indeed it is obvious 
he could not cancel it ; and the plaintiff on suing for possession 
of his tenure has obtained an award : but I see no reason for 
awarding him wasilat. There was nothing illegal in the farmer 
allowing another person to cultivate. The farmer was entitled to 
the rent of the land, and knowing the plaintiflF, as a minor, could 
neither cultivate nor pay rent, he adopted the course of putting 
in another to cultivate for him, who has paid the rent, which 
would have been due from plaintiff if he had cultivated. The 
farmer has only received the rent he was entitled to ; and the 
actual cultivator has received only the proceeds of his manual 
labor : and to neither of these is the plaintiff entitled in the shape 
of wasilat. If he has any claim, it is for damages^ not for mesne 
proceeds, as laid in this suit. It is true the farmer might have 
sued for rent against the plaintiff during his minority, and in 
default of payment have cancelled his lease ; but this would have 
been a harsh measure ; and the course pursued was a more merci- 
ful one. The farmer was bound to give up the tenure to plaintiff 
on his applying for it, but it is not proved that application waa 
made. Undoubtedly costs are due to plaintiff in proportion to 
the amount value awarded in his favor. 
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The 15th Maech 1853, 

Present : 

W. B. JACKSON, Esq.,") 

J. R. COLViN, Esq., VJudffes. 

J. DUNBAR, Esq., ) 

Case No. 349 of 1851. 



Begular appeal from the decision of Moulvee Syed Abdool fFahid 

Khajiy Principal Sudder Ameen of Moorshedabad, dated 2ith 
December 1850. 

GOBINDNATH MULLICK, guardian op DYADRONATH 
MULLICK, (Plaintiff,) Appellant, 

versus 

BRIJSOONDREE CFIOWDRYNE and others, 

(Defendants,) Respondents 

Vakeel of Appellant — Baboo Ramapersaud Roy. 

Vakeel of the Respondent, Birjseondree — Baboo Kishen Kishore Ghose. 

Appeal laid at rupees 3,459-0-1 J, being part of rupees 7,247-6-3 
originally sued for, for setting aside an ikrarnama and a hibba- 
nama. 



Case No. 351 of 1851. 

BRUSOONDREE CHOWDRYNE (one of the Respondents 
in the preceding case) Appellant, 

versus 

the Respondent. 

Vakeels of Appellant — Baboos Kishen Kishore Ghose and Bungsee 

Buddun Mitter. 

Vakeel of Respondents — Baboo Ramapersaud Roy. 

Appeal laid at rupees 7,247-6-3. 

Baboo Kishen Kishore Ghose, for defendant — Objects to the case A party, 
being heard; the property in dispute is in three zillahs, and no to*bL"^p^^^^ 
special permission from the Sudder Court has been obtained ; the seasion of lands 
defendant lives in another zillah, viz., in Rajshahye; the docu- JJl^h® gVJi'^^ 
ment to reverse which the suit is brought is a hibbanama affect- establish his 
ing the right to a zemindaree in three different zillahs, and this J^avf^^o*"^ 
is connected with the right to land. documents. 

Baboo Rwnopersaud Roy — Admits that the lands are situate as JJ^^^^y^a^it^e 
stated, but denies the inference; the suit is not connected with in those lands 

the land. ^ another 

party, cancel- 
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led; This suit, 
lu one cover- 
ing> all the 
lands, can only 
be tried in any 
one of the 
three sillahs, 
on a permis* 
Bion, previous- 
\j obtained 
from the Sud- 
der Dewanny 
Adawlut. Ob- 
servHtion that 
a lower court 
ougpht always* 
in order to 
avoid the risk 
of serious in- 
convenience 
and injury to 
parties, to ap- 
ply for such 
previous au- 
thority, when- 
ever the parti- 
culars of a 
plaint obvious- 
ly 8Ug:gest a 
doubt as to the 
proprietj^ of 
laying:, in any 
one zillah, a 
suit affecting^ 
landed proper- 
ty in different 
ziUahs. 



Judgment. 

Mr. W. B. Jackson. — ^This was not among the issaes as first 
laid, but as it affects the jurisdiction of the court that tried the 
case, it must, under the ruled, be tried, nevertheless ; I find thai 
the plaintiff sues to reverse two documents held by defendant, 
conveying a title to a zemindaree situate in three different zillahs. 
The plaintiff alleges his own possession of the zemindaree, but 
claims that the above deeds be set aside, and that his right to the 
property in question be affirmed. I am of opinion that his is a 
claim relating to land such as is contemplated in the proviso of 
Section VIII. Eegulation III. of 1793, and as the land sued for 
is situate in three different zillahs, the suit could not be tried iu 
any zillah without the permission of this Court, but no such per- 
mission has been granted. The whole of the proceedings are 
therefore void, the principal sudder ameen having no jurisdiction. 
The case must therefore be remanded to be tried over again ; the 
principal sudder ameen will apply in the usual manner for permis- 
sion to try the case, with reference to the circumstances noticed ; 
and it is much to be regretted that the neglect to apply for such 
permission has led to so much unnecessary expense and trouble 
to the parties. 

Messus. J. R. CoLViN AND J. DuNBAR. — We fully concur in 
the purport of the above opinion, and in the order on the case. 

We observe that the wording of Section VIII. Regulation III. 
of 1793, is that all suits regarding the right to real property must 
be decided in the district in which the land may be situated ; a 
rule which cannot be dispensed with excepting on a permission 
previously obtained from this Court. This suit is expressly to try 
the right to real property, situated in three districts, the plaintiflT 
claiming to have his own alleged document of right established, 
and the documents of the defendants set aside as fabricated. The 
case was, therefore, clearly not triable in the Moorshedabad Court 
without such permission. 

We would observe that^ where the particulars of a plaint obvi- 
ously suggest a doubt as to the propriety of trying in any one zil- 
lah a suit, affecting landed property in different zillahs, the safe 
and best course for a judge is to submit the particulars to this 
Court, so that formal authority for the trial may be given. This 
would effectually preclude the risk of such extreme inconvenience 
and injury to parties as have occurred in this instance. 
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Th£ I5Tn March 1853. 

PEE8ENT : 

W. B. JACKSON, Esq., 'J 

J. R. COLVIN, Esq., > Judges. 

J. DUNBAK, Esq., j 

Case No. 36q of 1851. 



Regular Appeals from the decision of Roy Hurockunder Ghose, Prifi" 
dpal Sudder Ameen of 2^ Pergunna/iSy dated I2th May 1851. 

JUGDUMBA DASEA, (Plaintiff,) Appellant, 

versus 

KAJ KISHEN SOOR and others, (Defendants,) 
Respondents. 

Vaheels of Appellant — Baboos Ramapersaud Roy and Bungsee 
Buddun Mitter. 

Vakeels of Respondents — Baboo Kishen Kishore Ghose and 
Fuqeer Ahmed. 

Appeal laid at rupees 1,548-0-11-3 for costs of a suit originally Apartyhat- 
instituted for possession of a talooka, valued at rupees 6.877-14-10. »ng'8"ed for 

* ' *- ' possession of 

. an estate by 

dispossession 

Case No. 361 of 1851. ofa mookuru- 

reedar and 
— — - putneedar on a 

RAJKISHEN SOOR and GOPAL KISHEN SOOR ttettdity 

(two of the Defendants,) Appellants, uresih^iower 

'CersUS *^"^^ upheld 

JUGDUMBA DASEA, (Plaintiff,) Respondent. and decreed' 

, , to the plain- 

Vaheel of Appellants — Baboo Kishen Kishore Ghose. tiff merely 

• n 1 superior, or 

Appeal laid at rupees 384-7-12-3, for costs of suit awarded proprietary 
against them by the lower court. E^d^at,' as 

^__^__ this was a 

substantial 

Case No. 362 op 1851. dismissal of 

the suit 88 

regards the 

^ ifiookururee- 

RAJKISHEN SOOR, (Claimant,) Appellant, dar and put- 

needar, the 

versus costs of these 

JUGDUMBA DASEA, (Plaintiff,) Respondent. S^tio^ihouid 

Vakeel of Appellant — Baboo Kishen Kishore Ghose* thrown on the 

Appeal laid at rupees 486-3-16 for costs of suit. SiM^thfiTts 

Baboo Ramapersaud Roy for plaiutiflf urges — That the principal of some co- 
sudder ameen has made each party pay his own costs : this order ^^ntitf; who, 
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rSuLd^to join ^^ wrong, the plaintiflTs costs should have been laid on defen- 
[n the suit,) dants. Defendants urge in the same manner that their costs 
fenda^teb ^^ should be laid on plaintiflF. 

him,**aad who PlaintiflF sues as purchaser in execution of decree of kismut 
^^k^*"ied"n J^gg^t BuUubpore for that kismut, on the grounds that Watson 
the vttHdity*"of and Co., as mookururecdars and Rajkishwur as putneedar, oppose 
the teuures. him. The principal sudder ameen decides in favor of plaintiflT, 

but reserves the right of the mookururee and of the putnee ; as 

the decision is in favor of plaintiflF the costs should be also in his 

favor. 

Baboo Kishen Kishore Ghose answers for the mookururecdars 

and putneedar^ both of whom are represented by him. 

Judgment. 

The suit is for possession of an estate by means of the dispos- 
session of the mookururecdars and the putneedar, and to declare 
their tenures void ; those tenures are held good and valid by the 
lower court, and the decision is against the plaintiflF as regards the 
points in dispute. The costs of plaintiflF as well as those of thp 
defendants should therefore be laid upon plaintiflF. The plaintiflF 
further complains that, having made several of his co-sharers de- 
fendants pro forma, they appeared and filed answers ; their costs 
have been also laid on the plaintiflF, although their filing any 
answer was unnecessary. We cannot find any reason for thinking 
this portion of the decision wrong, as the parties were brought 
into Court without any fault of theirs. As they denied the vali- 
dity of the plaintiflF's claim, and that claim has been held on trial 
invalid, it would be unjust to make them pay their own costs. In 
the precedents cited Nos. 409, 410, of 1851, decided 23rd February 
1853, the co-sharer, although revising to join in the plaint, sup- 
ported the plaintiflF^s claim, and that claim being declared valid, 
the co-sharer in eflFect benefited by the decision ; his costs were 
therefore laid upon him, the co-sharer. 

We therefore modify the order of the principal sudder ameen 
by making the costs of all parties, plaintiflF and defendants'^ charg- 
able to the plaintiflF. 
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The 15Ttt March 1853. 
Present : 
Sir R. barlow, Bart., Judge. 
A. J. M. MILLS, Esq., Officiating Judge. 
Petitions Nos. 605 and 609 of 1852. 



In the matter of the petition of Nukkoo Singh and Pran Remand on 
Pearee, filed in this Court on the Ist and 2nd September 1852, JPPcidl^pIu 
praying for the admission of a special appeal from the decision thejadfre'sde- 
of Mr. William Tayler, judge of Shahabad, under date the 2l8t ^X'ti^'^n 
May 1852, reversing that of Gholam Asgur Khan, principal sud- theaasiRii- 
der ameen of that district, under date the 30th June 1851, in the JJ®^^^^ J?*' 
case of Sunkote Singh, plaintiflF, versus Nukkoo Singh and another, SeSree with 

defendants. reference to 

These two applications preferred against the judge's decision j^^ * ^ 
which will be found at page 131, Shahabad Decisions, Slst May 
1852. 

The petitioners plead — 

Firsty — That the lower court has not determined, on inquiry, 
the value of the damages occasioned by the plunder of the 
grain. 

Secondly y — ^That there is a defect of parties, as the ryots, 
sharers of plaintiflF in the grain, have not been made parties to 
the suit. 

On the part of Nukkoo Singh a third plea is urged, — that he 
is not charged by the plaintiff as having been a party to the 
plunder. 

On the first point we find that the judge states that as the 
defendants have contented themselves with a total denial of the 
act (of plunder) now proved against them, and raised no plea as 
to the value of the property, he cannot benefit by the imcertainty 
caused by his own illegal conduct. In this we concur. 

The second plea, absence of necessary parties, we do not consi- 
der valid. The plaintiff and her ryots had one common ground 
of action against the defendants, and has, at the foot of the plaint, 
detailed the shares of the ryots, their value, and also named the 
descriptions of grain carried off. For the purposes of this suit 
we hold that there is no defect of parties. 

On the third ground of appeal raised by Nukkoo, we observe, 
that in the plaint the petitioner is not charged with the plunder, 
but is made a defendant on other grounds shown. The judge 
should therefore have distinctly laid down the grounds on which 
they made him responsible. 

In the case of Pran Pearee also, the judge records that the 
plaintiff has nowhere imputed to her any personal participation 
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in the violence alleged, and the fact of her sex has therefoi^ no 
connexion with the matter, but it is to be concluded from the 
judge^s decision that he holds her answerable for the acts of her 
servants and employees. Now there must be a connecting link 
which shall prove that her servants did act by her order. Their 
being her servants is no sufficient ground for making her respon- 
sible for their acts ; for it is manifest that they may have aeted 
entirely without her knowledge or consent. The judge's decision 
is defective in the assignment of reasons for his decree passed 
against Nukkoo and Pran Pearee, the petitioners. On this 
remand he will, in accordance with Act XII. of 1843, record a full 
and specific judgment as regards them. 



The 15th March 1853. 
Present : 
Sir R. barlow, Bart., Judge. 
A. J. M. MILLS, Esq., Officiating Judge. 
Petition No. 634 op 1852. 

Remand as In the matter of the petition of Wasilooddeen, filed in this 
?i^^' having Court ou the 11th September 1852, praying for the admission of 
omitted to a Special appeal from the decision of Mr. H. C. Metcalfe, judge 
dSlm's**^ of Tipperah, under date the 12th June 1852, reversing that of 
plea of absence Moulvec Abooul Khyr Mahomed Alee, principal sudder ameen 
fti^T^^^ of that district, under date the 28th February 1852, in the case of 
Oomidah Debea, plaintifi", versus Wasilooddeen, defendant. 

It is hereby certified, that the said application is granted on the 
following grounds : 

(The circumstances of this case are narrated in the Tipperah 
Decisions, 12th June 1852 by the judge.) 

Two grounds against this decision are taken by the petitioner — 
First, — ^That plaintiff^s husband, with the view of taking illegal 
interest, got a benamee lease of certain lands from petitioner in 
the name of Lalmohun SokooL 

The judge holds that no connexion between Lalmohun and 
Hurreepersaud is proved ; or that, supposing the latter to have 
been the real farmer, that his collections covered the amount of 
the bond. This objection therefore falls. 

The second ground urged for admission, is, that the petitioner 
in his answer stated that no consideration in money had been 
received for the bond. 

The judge proceeds — *^ Of the execution of the bond there can be 
no doubt ; this so far from being disputed, has been admitted 
throughout the case. '^ 
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We observe that no definite jadgment is passed on the plea of 
absence of consideration in money, brought forward by the defendant, 
petitioner, while the original plaintiff urged that the sum demand- 
ed on the bond was paid in cash. Th^ objection' raised 
should be clearly and specifically disposed of, being a material 
issue in the case. It must therefore be returned to the judge to be 
re-tried with reference to the above remairks. . 



The 15th March 1868^ 
Fbbsbnt : 
Sib R. barlow, Babt., Jitdge. 
A. J. M. MILLS, Esq., Officiating Judge. 
Petition No. 668 or 1852. 



In the matter of the petition of Oomur Khan and another, filed Remand as 
in this Court on the 18th September 1852, praying for the admis- "^xmll^' 
fiion of a special appeal from the decision of Mahomed Kulleem ameen havingr 
Khan, principal sudder ameen of Backergunge, under date the g^iJi^SioUoiia 
10th August 1852, affirming that of Jugbundhoo Baneijea, moon- conveyed to 
siff of Bowfal, under date the 27th December 1850, in the case J^^J^fn^for- 
of Oomer Khan and another, plaintiffs, versus Nukowree Houladar mer lemand. 
and others, defendants. 

It is hereby certified, that the said application is granted on the 
following grounds : 

(The particulars of this case will be found at page 5 of the 
Decisions of this Court for January 1852.) 

The case was remanded on the appeal of one of the defendants, 
Scott, manager of Arman Alee Khan. Two pleas were then advane- . 
ed — one, defect of parties, was rejected ; and the other was, that 
the principal sudder ameen had, contrary to fact, declared in his 
decision that petitioner had admitted possession on the whole talook, 
in his answer. This plea was held to be valid ^^ so far at least that 
the principal Budder ameen had. rendered the petitioner conjointly 
liable for the whole with the mortgagers to plaintiff, the mortgagee." 

The court laid down that as the petitioner in his answer claimed 
to have only a right to one-half of the talook, and declared he 
had possession of half of it only, the principal sudder ameen was 
bound to lay down as an issue whether the petitioner was in pos^ 
session of a half only, as stated by himself; or of the whole, so as to 
make him liable for the whole conjointly with the mortgagers. 

The principal sudder ameen has now re-opened the whole merits 
of the case, and dismissed the plaintiff^s claim, as founded on a 
deed of sale which he considered to be false and fraudulent, not- 
withstanding^ in his first decision of the 5th of June 1851 he had 
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Remand as 
above, the 
lower courts 
baying award- 
ed to the peti- 
tioner his 
wife, or in b'ea 
of ber,nipeeB 
l5y whereas 
petitioner sued 
for his wife 
and for rupees 
143. 



declared the same document to be good^ and had decreed the 
whole of the plaintiff's claim. Since the remand no new pleas had 
been nrged^ nor proofs adduced. 

We observe that in the remand the decision of this Court speaks 
of the petitioner being conjointly liable for the whole of whaty is not 
stated ; but it must be presumed to be wasilat that was meant. 

The principal sudder ameen has gone beyond the instructions 
conveyed to him by the courts and dismissed the plaintiff's claim 
in toto. This is the ground urged for the admission of the special 
appeal. It is a valid one; and we admit the special appeal^ and 
reversing the decision of the principal sudder ameen^ remand the 
case to him^ in order that he may pass a fresh decision, according 
to the order indicated in the Court's proceedings, viz., whether the 
defendant Scott was liable for half of the wasilat, as in possession 
of one-half of the talook onlyi <« tox the whole wasilat conjointly 
with the mortgagers. 

The two decisions of the principal sudder ameen are, on the 
same data, so diametrically opposed to each other, that the Court 
deem it their duty to place them before the court at large for 
further notice. 



Thi 15th March 1853. 
Present : 
Sir B. barlow, Bart., Judge. 
A. J. M. MILLS, Esq., Officiating Judge. 
Petition No. 717 of 1852. 



In the matter of the petition of Khurro Mussulman, filed in 
this Court on the 28th September 1852, praying for the admission 
of a special appeal from the decision of Judoonath Surmulia Baja, 
sudder ameen of Seebsagur, under date the 16th March 1852, af- 
firming that of Judooram Burooah, moonsiff of Oowalparah, under 
date the 28th February 1851, in the case of Khurro Mussulman, 
plaintiff, versus Reygistanee and others, defendants. 

It is hereby certified, that the said application is granted on the 
following grounds : 

Plaintiff sued to recover his wife with her jewels from the de- 
fendants, and obtained judgment from the moonsiff to the effect 
that his wife should be returned to him, or in lieu (^ her the sum 
of rupees 15. 

The sudder ameen in appeal awarded the petitioner rupees 15. 

Such an award is contrary to the prayer of the plaint. Peti- 
tioner sued for his wife^ and for rupees 143, the value of jewels she 
had with her when taken away from him. The sudder ameen and 
moonsiff should have confined themselves to the determination of 
the claim preferred. The case is returned to the court of fixsl 
instance for that purpose. 
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The 16th March 1853. 
Pbitsent t 
W. B. JACKSON, Esq., 



J. R. COLVIN, Esq., } Judges. 
3. DUNBAR, Esq., J 

Caab No. 89 op 1852. 

Regulwr Appeal from the decision of Mr. J. Trotter, Judge of 

Dacca, dated 9th December 1851. 

MOULVEE SYED ABBAS ALEE KHAN, Principai Suddkr 

Amsen of Dacca, (Dependant,) Appellant, 

versus 
Mr, GEORGE LAMB, (Plaintiff,) Respondent. 

Vakeels cf Appellant — Baboos MamapersaUd Roy and Kishen 
Kishore Ghose* 

Vakeels of Respondent-— Messrs. J. Imlach and J. G. Watter. 
Appeal laid at nipees 1,500, being in part of rupees 25,000, A enit will 
originally sued for, for the recJoveiy of damages for defamation of uwy wo^™** 

character. . spoken by a 

Baboo Ramapersaud Roy for appeUantydefendant, opens the case^^ ]^^ ^on^t- 
— ^tJrges that the sait will not lie for damages on allegation of abu- ter not <9on- 
sive liuigaage. There is no particular act attributed in the words to JJI^^j^. 
the plaintiff, so as to make them actionable. The expression even ing^ in the 
if used is merely general, that the suits brought by the plaintiff ^^*^*^*"^ 
were generally false and fraudulent ; and that the suits of plaintiff 
which had come before the defendant, principal sudder ameen, had 
always had some fraud in them. 

lie Covrt is of opinion that the suit will lie under such drcum- 
stances. 

Baboo Ramapersaud Roy then urges — ^That the defendant used 
the words while sitting on the bench, and that a suit will not lie 
for abusive language used on the bench. 

7%e Cotart are of opinion that a suit will lie for defamatory 
words spoken by a judge on the bench, which are not connected 
with the proceedings in the case judicially before him. 

Baboo Kishen Kishore Ghose then reads the depositions of 
Huree Kishwur Roy, Rammunnee Bose, Roopchunder Sen and 
Doorga Chum. 

The expression of the defendant was '' what a case for an 
Englishman to bring forward. T never saw one so full of falsity 
and trieks :'' and again '' all his cases are crooked, not one of 
them straightforward.'^ . 

Deposition of Jugomohun Surma. — " The expression used was, 
the sahib's cases are all crooked, none of them straight/' 
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Deposition of Puddo Locliuii Ghose. — ^There are three other 
witnesses, servants of the plaintiff. 

The expressions used relate to a case then before the defendant 
judicially^ when sitting on the bench, and he was justified in using 
them. 

Bead the depositions of Gk)paul Sirkar, Saroop Chunder and 
Kaj Eashwur. 

Judgment. 

After carefully examining the evidence, we find that, of the two 
expressions attributed to the defendant as used by him on the 
bench, the first was used with reference to the case then under 
trial before the defendant, and an action will not lie for such ex- 
pressions ; nor were the words themselves actionable. As regards 
the second expression, we do not think the evidence sufficient to 
establish it, both with reference to the discrepancies between the 
witnesses, and to the fact that those who spefdc to the occurrence 
are exclusively the plaintiff^s servants, and their statements must 
be. received with ceitain allowances, while the more respectable 
persons (the pleaders,) named by plaintiff as present on the occa- 
sion, and cognizant of the fact, deny all knowledge of it. We 
therefore consider the libel not made out ; and the plaintiff's claim 
must be dismissed with costs, and the judge's decision reversed. 
At the same time, we observe that the defendant has in his re- 
joinder gone beyond the limits, prescribed both by the law and by 
the rules of propriety, in introducing new matter of accusation 
reflecting on the plaintiff; and so far he is censurable, even if 
allowance be made for the feelings of a judicial officer accused 
of so far forgetting the dignity of his position as to make use of 
libellous expressions from the bench. 
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The 16th March 1858. 

Present : 

W. B. JACKSON, Esq.,") 

J. R. COLVIN, Esq., V Judges. 

J. DUNBAR, Esq., j 

Cass No. 61 of 1852. 



^*wwww\/»«<«*>. 



Begvlar Appeal from the decision of Moulvee Syed Abbas Alee 
Khan, Principal Sudder Ameen of Dacca, dated 29th Avgust 
1851. 

EDEE begum alias SAHOO BEGUM, (Defendant,) 
Appellant, 

versus 

MIRZA MAHOMED MEHDEE. (Plaintiff,) Respondent. 

Vakeel of Appellant — Baboo Ramapersaud Roy. 

Vakeels of Respondent — Messrs. J. G. Waller and R. Norris. 

Suit brought for possessioa of a share of a talooka on the a document 
strength of a kabeenama, executed by Mirza Asgur Alee, son of the of marriage 
defendant, in the name of the plaintiff's daughter, Omda Ehannm, ^hLbTxprese- 
▼alued at rupees 20,814-10-5. ed, in terms, 

Baboo Ramapersaud Roy for defendant on the 4th issue urges — , Se mon^'^not 
That the suit being on a kabeenama, which bears a deficient beinsratcom- 
stamp, the plaintiff should be nonsuited at once; the stamp aiwuied^^te 
is rupees 100, the kabeenama is for rupees 82,000 ; of this ru* was driven in 
pees 10,938, or one-third, is the Mooujjul portion ; and in lieu of that^^unTas 
that rupees 10,000 an estate is made over ; the stamp should be on a sale, held 
rupees 64, for the bond of rupees 32,000, and 40 for the deed of Jj/^'®*'"*^ 
sale for rupees 10,938, rupees 104 in all, or rupees 4, above the necessary on a 
actual stamp ; the expression used in the document is, in exchange ^«®^ "element 
for the muhur Mooujjul, I have sold the estate. f j^the whole' 

By the Court. MtdJ?^d"not 

Mb. Jackson. — ^The expression m the sale is no doubt I have ^ addit^n'tV 
sold, but there is no consent of the purchaser so as to complete that stamp 
the contract : the contract was therefore not binding or effective till ^t^"amount, 
that consent was given afterwards by accepting the land in lieu a separate 
of the money settled.; the document in question is not therefore Jh^urehwe 
a sale, but only a deed of settlement. ^ and sale of the 

Mbssbs. Colvin and Dunbar. — ^It does not seem to us that |xS!2ng!jfor 2 
there was, in reality, any contract of sale intended or understood portion of the 
between the parties to this kabeenama. The wife gave and ™Ti®J'conrt 
exchanged nothing in her possession. The husband, not having refused to re- 
rupees 10,066 in cash to give at once, settled, in lieu of that ^je?rdlc*?r" 
sum, the share of a talook on his wife. The transaction seems ment, tendered 
to us to be strictly within the meaning of a marriage settlement, ^^^j^ Appeal 
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when there 
was no satis- 
fiiotory expla- 
nation of its 
not having^ 
been produced, 
or referred to 
in any definite 
manner, while 
the suit was 
pending: for 
above two 
in the 
)wer court. 



ye 
loi 



according to the definition in Article 46^ Schedule A. Regula- 
tion X. of 1829, although the instrument expresses in terms that 
the talook was exchanged in sale, and given on account of the 
rupees 10,066, which the husband could not pay down. Hie 
use of such language does not alter, in our opinion, the substan- 
tive character of the act, which was a marriage settlement^ 
and nothing else. The deed has been stamped at more than 
was required, regarding it as a marriage settlement. We, there- 
fore concur in deciding against the appellant in Ihe third issue* 

Baboo lUaniaperBaud Rjf^y proceeds on the third issue. — ^Whether 
Asgur Alee had any right in the talooka substituted for the 
money settlement. The plaintiff states that this talooka was 
obtained by Asgur Alee from the defendant Eedee Begum and 
from his father. Eedee Begum says that the father, Akbur Alee, 
settled all the property on Eedee Begum, his wife ; and she has 
held it ever since : no right is proved in Asgur Alee to this property. 
The principal sudder ameen says nothing of this : he goes simply 
on the petition of Eedee Begum, saying that on her husband^s 
death she and her infant son were then in possession of her hus- 
band's property, but this is insufficient to show that that prc^perty 
was not settled on the said Eedee Begum. 

Wishes to file the kabeenama in favor of Eedee B^um. which 
is mentioned in the grounds of appeal, but not filed in the lower 
court : this document bears the cazee's seal. 
The Court refuse to admit the document. 
Messrs. Colvin and Dunbar. — ^We think that this kabeenama, 
now tendered by the appellant, cannot be received in the appeal 
stage, without much mcnre satisfactory grounds for the applicatioli 
than have been stated in support of it. 

The appellant's pleading below, mentioned the existence of a 
kabeenama, which she stated could not be fotmd, but its date was 
not specified, ncMT were any particulars regarding it given. The case 
was before the lower court for two years after the date of that plead- 
ing. Nowhere, on the record of the lower court, is there a hint 
of the document having been anywhere registered. Tet, in the 
appeal pleading, filed within three months from the date of the 
decision, both the circumstance of the registration (it is not there 
said that it professes to have been only a registration by a cazee) 
is for the first time mentioned, and it is stated that the original 
document had at that date been found. But n<t explanation is 
offered of the earlier non-production than that, being an old docu- 
ment, the appellant could not lay her hands on it. 

We think that, upon such vague all^ations as this, on the hc^ 
of all the adverse presumptions, arising from the absence on the 
record bdow of any one tangible means of reference or proof 
regarding it, the reception for the first time, in the appeal court, 
c^ such a document as this kabeenama, which is the main sub- 
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stantial groand of the appellant's defence^ would be a dangerous 
precedent^ which the Court ought not to establish. 

Mr. JACKSON. — I would admit the document^ though I consider 
the circumstances to be such as to throw great suspicion on it ; 
still I think it should be admitted^ and allowed such weight as it 
may appear entitled to. 

Baboo Ramapermud Roy continues^— The kabeenama in favor 
of Omdah Begum is admitted by the principal sudder ameen 
without sufficient grounds. There is no proof that Omdah Kha- 
num ever got possession under that deed, Asgur Alee was only 
twelve years old at the time. 

JimoMENT. . 

The Court do not think it necessary to hear the respondent. 
The kabeenama in favor of Eedee Begum not being produced, we 
must consider that no such document was executed, and the right 
of Asgur Alee, as the heir of his father, to execute the other 
kabeenama in favor of his wife Omdah Khanum for the property in 
question is thus distinctly made out ; moreover, nothing is stated 
to shake the decision of the lower court, that that kabeenama is 
good and genuine, and that Eedee BegunCs own signature is attach- 
ed to it ; we must look on that document therefore as genuine, and 
the right of Omdah Khanum, and consequently that of her father, 
the pkintiff by inheritance from her, as made out. As to the plea 
of possession on the part of Eedee Begum, it is plain from her own 
petition that she held possession with, and apparently for, her 
minor son, Asgur Alee, and there is nothing to show that she 
held under a bondfde title of her own, in virtue of a settlement 
made in her favor by her husband ; the lapse of time is therefore 
no bar to the present suit. 

We see no reason to interfere with the decision of the lower 
court. Costs against appellant. 
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The 16th March 1853. 

Present: 

W. B. JACKSON, EsQ.,T 

J. R. COLVIN, Esq., Wudges. 

J. DUNBAR, Esq., J 

Case No. 65 of 1850. 



Regular Appeal from the decision of Syed Abbas Alee Khan, Prin- 
cipal Sudder Ameen of Dacca, 

KALINARAIN ROY, (Plaintiff,) Appellant, 

versus 

Mr. G. p. wise and others, (Defendants,) Respondents. 

Vakeel of Appellahi — Mr. R. Norris. 

Vakeel of Respondents — Defaulting. 

Suit laid at Rupees 7,216-15-0 for the possession of land. 



Case No. 64 op 1850. 
KALINARAIN ROY, (Claimant,) Appellant, 

versus 
Mr. 6. P WISE, Respondent (Plaintiff.) 
Vakeel of Appellant — R. Norris. 
Vakeel of Respondent — J. O. Waller. 



Case No. 66 of 1850. 

GOLUKNARAIN ROY CHOWDREE, (Defendant,) 
Appellant, 

. versus 

Mr. G. p. WISE, (Plaintiff,) Respondent. 

Vakeel of Appellant — Ramapfirsaud Roy. 

Vakeel of Respondent — Mr. J. O. Waller. 

The deciaioii SuiT laid at Rupees 9,973-2-0 for the possession of land, 
of the lower Baboo Ramapersaud Roy, for the appellant Goluknarain, states 
M*to bound?- to the Court — That his client, having purchased the defendantWise's 
ries, in rejec- interest in the estate, he has no longer any claim against that 
^ncunent defendant. Wise ; but still wishes the case to go on as against the 
reports of other defendants, the claim having been dismissed by the lower 

three ameena, ^^„^ 
(the last a man COUrt. 

of admitted As regards cases Nos. 64 and 66, Baboo Ramapersaud 

Sj revSSed, observes — That it is unnecessary for him to carry them on,Wise, the 
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plaintiff in these two cases^ having sold his rights to his client ^ ^ t^e grounds 
still he urges that the facts found in these cases against his client tion^appe^r^ 
and in favor of Wise, the plaintiff, cannot be allowed to prejudice inconclusive. 
his right in any way, and with this reservation he withdraws 
those two appetds. Mr Norris, vakeel of Kaleenarain, joins in 
this withdrawal ; the case No. 65 will, however, continue. 

JBaboo Ramapersaud Roy^ then opens the case for the appellant, 
plaintiff, who is proprietor of nine annas share in pergunnah 
Bhowal— The defendants are part proprietors of the remaining 
seven annas shares : the estates, nine annas and seven annas, are 
separate ; the plaintiff alleges that the lands in dispute belong to 
the nine annas estate, viz,, to mouzas Jydcbpore, Lukcepara, Nul- 
janee, Myanee, and Dasseeparah and Nugureah ; the defendants 
allege it belongs to chuckla Bhurareah, in the seven annas 
estate. Mr. Wise only among the defendants appeared to defend ; 
Unnopoona and Radhabukkee admitted the claim ; the other three 
defendants have never appeared in CJourt. Two ameens were sent, 
and afterwards cazee Imdad Hossein and Nundkishen Boy were 
sent as ameen and deputy ameen. The two documents upon which 
the principal sudder ameen goes are a kubooleut and a jumma- 
wasil-bakee ; the kubooleut is dated 5th Sawun 1225, signed by 
Gokulchunder through Ramkishen : but the document bears no 
stamp, and is not admissible in evidence : the other document, is a 
jumma-wasil-bakee of 1225, filed in a case decided by principal sud- 
der ameen in 1827, for arrear of rent, instituted by a sharer in 
the seven annas estate. The plaintiff was no party to that suit, and 
though a decree passed on it in favor of the seven annas, it is not 
conclusive against plaintiff, they only show that chuck Bhurareah 
is m the seven annas estate, but it does not follow that the lands 
in dispute are in Bhurareah. Principal sudder ameen objects to 
the three ameens^ reports which are in plaintiff's favor without any 
sufficient reason assigned. 

JUDOMBNT. 

We find that the three ameens who were sent to the spot, 
reported in favor of plaintiff in this suit (appeal No. 65) 
and the last of the three is admitted by the principal suddel* 
ameen himself to be a man of character and respectability; 
their reports, therefore, are entitled to great weight, as in- 
deed they afford the only tangible ground upon which the case 
can be decided; the reasons assigned by the principal sudder 
ameen for rejecting them and passing an opposite decision 
appe^ to us insufficient and inconclusive. As regards the two 
documents, mainly relied on by the principal sudder ameen, the 
jumma-wasilrbakee and the kubooleut, they seem indeed to be 
opposed to the plaintiff's plea that there is no chuckla Bhura- 
reah in the seven annas estate ; the documents show that there is 
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a nij Bhiuareali^ which together with other mouzas bear a jumma 
of rupees 482, but this is by no means a proof that the land in 
dispute forms part of that Bhurareah, nor does it show the extent of 
Bhurareah as asserted by the principal sudder ameen, for the jumma 
is assessed not on Bhurareah alone, but on that with other mouzas, 
the extent of each not being distinguished. We think therefore 
that the ameen^s reports must guide the decision ; and declare that 
the lands in dispute belong to the nine annas estate, the property 
of plaintiff. The decision of the lower court is reversed, and an 
award given in favor of plaintiff. Costs of all courts against the 
defendants. 



The 16th March 1853. 
Present : 
Sir R. barlow, Bart., Judge. 
A. J. M. MILLS, Esq., Officiating Judge. 
Petition No. 684 of 1852. 

Remand on In the matter of the petition of Gopee Mohun Ghosal, filed in 
?S!id ap^an ^^^ Court on the 23rd September 1852, praying for the admission 
the prindptU * of a Special appeal from the decision of Moulvee Mahomed Saem 
bitin^Sd Khan, principal sudder ameen of 24 Pergunnahs, under date the 
cither to in- 17th June 1852, reversing that of Baboo Neelmonee Mitter, moon- 
SrSdi^cf' »^ff ^^ Kudumgatchee, under date the 27th June 1851, in the case 
themooDHiffto of Gopce Mohun Ghosal, plaintiff, versus tarneechum Mookerjea 
tSr^o^nfof ^^^ another, defendants. 

damage done. It is hereby certified that the said application is granted on the 
following grounds : 

Plaintiff sued the defendant for damages done to his house by 
the fall of some bamboos belonging to the defendant, laying his 
action at rupees 24. The, moonsiff after a local inquiry awarded 
rupees 5 only. 

The principal sudder ameen in appeal said that the moonsiff^s 
judgment was founded on conjecture, and he dismissed the plaint 
altogether on that ground. 

If the principal sudder ameen had any doubt as to the amount of 
damage done, he should either have directed further inquiry by 
the moonsiff on that point, or have made such as would satisfy 
himself, after which he should have distinctly laid down whether 
any or what damages were justly due. 

The case is remanded to the principal sudder ameen for that 
purpose. 
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The 16th Mabch 1853. 

Peesent : 

Sir R. barlow, Bart., Judge. 

A. J. M. MILLS, Esq., Officiating Judge. 

Petition No. 713 of 1852. 

Ik the matter of the petition, of Ramruttun Roy, filed in this Remand as 
Court on the 27th September 1853, praying for the admission of a above, the 
special appeal from the decision of Mr. R. M. Skinner, judge of id ^e'SaTto 
Jessore, under date the 26th June 1852, reversing that of Pearee the lower court 
Mohun Banneijea, principal sudder ameen of that district, under inSteS^rais- 
dateSOth May 1851, in the case of Ramruttun Roy, plaintiff, J^.^^^,? i' 
versus Kiskenmonee Debea, defendant. """" 

It is hereby certified, that the said application is granted on the 
following grounds: 

(The particulars of this case will be found at pages 59 and 60 of 
the zillah Jessore Decisions for June 1852.) 

The suit was brought to assess at pergunnah rates 441 h. 15 g, 
of land in certain villages. 

The sudder ameen decreed the claim. In appeal the judge 
was of opinion, for the reasons stated in his judgment, that the 
sudder ameen should have nonsuited the plaint. He reversed the 
order of the sudder ameen accordingly, and remanded the case for 
re-trial. As the judge deemed the order of the sudder ameen 
to be defective, he should have himself dismissed the case, and not 
have returned it to the lower court to pass that order. We 
admit the special appeal, and upon that ground annulling the 
decree of the judge, remand the case to him, in order that he may 
pass a fresh decision. 



himself 
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The 17th Mabch 1853. 

Present : 

Sir R. barlow, Bart., 
- W. B. JACKSON, Esq., 
J. R. COLVIN, Esq., 
J. DUNBAR, Esq., 

A. J. M. MILLS, Esq., Officiating Judge. 

Case No. 315 of 1852. 



I 



Judges. 



Abroag-ht a 
tmmiuury suit 
a^inst B. as 
Lis ryot, and 
obtainea a de- 
cree on the 
ground of a 
kubooleut 
uriven tp him 
by B.— C. had 
intervened in 
that summary 
suit, olaimin}? 
B. as his ryot, 
whose rent 
should be paid 
to him. He 
afterwards 
brougrht a re- 
gular suit 
against both 
A. and B. tore- 
verse the sum- 
mary decree, 
laying- it at 
only the 
amount of the 
summary 
award. Held, 
that such a 
suit by C. is 
inadmissible, 
thoujjrh the 
suit would 
have been 
g^ood hud it 



Special Appeal from the decision of Moulvee Abool Khyr MaJw- 
med, Principal Sudder Ameen of Tipper ah, dated the 31«/ De- 
cember 1851, reversing a decree passed by Baboo Rajnarain 
Mookerjea, Moonsiff of Nussemagur, dated Sth June 1850. 

SHOJAUT KHAN, (Plaintipp,) Eespondbnt, 

' verstis 

BAMDOOLAL DEB and others, (Defendants,) Appellants. 

Vakeel of Appellants — Aftabuddeen Mahomed. 

Vakeels of Respondent — R. Norris and Murhamut Hossein. 

This case was admitted to special appeal on the 6tli July 1852, 
under the following certificate, recorded by Sir E. Barlow and 
Mr. W. B. Jackson : 

Sir R. Barlow. — ^This case was remanded for further investiga- 
tion on the 7th May 1851, (see Sudder Dewanny Adawlut D^isions 
of that date.) One Ramdoolal, a farmer, sued Mahomed Honeef 
before the collector for balance of rent Plaintiff intervened, called 
Mahomed Honeef his ryot and occupant of his lakhiraj land. The 
collector decreed in favor of the farmer, on the strength of the 
kubooleut he held from Honeef. 

The plaintiflf then brought an action against both the above 
parties for reversal of the collector's summary decision in the 
civil court. The moonsiff dismissed the claim, as did the prin- 
cipal sudder ameen the appeal, but on different groimds, as shown 
in the Court's Decision above referred to. 

The case was again tried by the principal sudder ameen, who 
has reversed the moonsiff's first decision, on the ground that the 
kubooleut is not proved, as no evidence was taken regarding it; 
adding that rent ought not to have been awarded, as there was a 
dispute as to right of property in the land. 

The petitioner grounds his application on the plea that the plain- 
tiff is not entitled to sue for reversal of the collector's summary 
decision : that right rests with Mahomed Honeef, the defendant, in 
that suit only ; a third party claiming as lakhirajdar cannot be 
heard. 
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As the plaintiff sues to reiverse the collector's decision) to which H^®"^^ '^^ 
he was no party save as a claimant^ and as the decision was given nasmaryto 
in fia.vor of the petitioner on the strength of his kubooleut from cover cm actuyn 
Honeef^ his ryot, I consider that judgment to be good. twoen A!^and 

The collector could not assume to himself the power of deciding c. as rej^rds 
the question of right and title, mal and lakhiraj, raised by the peti- by^B^thou^i 
tioner and present plaintiff, a claimant before him; nor can thepi'aintcon- 
the petitioner's summary decree be interfered with, on suit by {^requwt for 
ihej^aifUiff. I would admit a special appeal to try the points ad- the reversal of 
verted to in the last paragraph. dki^S"^ 

Mr. W. B. Jackson. — A third party in a summary suit sues to a^nst b. 
reverse the summary decision under Regulation VII. of 1799; it ^^jlmsl^if^^ 
is questioned whether his suit will lie, because he is neither plain- not ap]>eaiea. 
tiff nor defendant in the summary suit, I find in Section XVIII, ^J^*? i"**^' 
Kegulation YII. of 1799, that '^ any person considenng himself ag- formity wiUi 
grieved by a decision'^ under that law has his remedy in a regular KWrah^d"* 
suit. I see no reason why his suit should not be heard ; to gain Alee v. Door- 
hia suit he must establish his grievance ; in this case the plaintiff \^\^\ Sinph, 
as third party (Shojaut Khan) said in the summary suit, that the leoi/i^rt 
land for the rent of which the suit was brought was his land, not. P* ^3^- 
plaintiff's, and the defendant was his ryot ; the defendant in that 
suit said the same ; the decree went against the defendants ; now 
Shojaut Khan may or may not be aggrieved by that decision, but 
I think his suit will lie: I observe two judges have already de- 
clared in favor of this opinion ; but I do nbt object to the point 
being tried in special appeal, as Sir B. Barlow entertains a doubt 
on the subject. 

JUoulvee Aftahuddeen for petitioner urges, — ^Thatthe plaintiff Sho- 
jaut Khan cannot sue to reverse a decision passed in favor of petiti- 
oner against Mahomed Honeef by the collector for balance of rent. 

Murhanmt Hossein. — By Regulation VIII. of 1831 it is nowhere 
prohibited that a third party should not sue to reverse the sum- 
mary decision of the coUectorate ; in regular suits it is allowed ; 
why should it not be allowed in the case of summary decisions ? 

Judgment. 

Sir R. Barlow and Messrs. Colvin, Dunbar and Mills. — 
The majority of the Court hold to the principle of the Courtis 
Decision at page 488> on the 7th August 1851. It is true that 
the plaintiff in this case, Shojaut Khan, further prayed that his 
title should not be injured by the summary decision passed by 
the collector, but his action is not brought on stamp of proper 
value, such as would cover the plaint to establish right and title. 

Had such been the case, the controversy would be very dif- 
ferent ; as the action is laid, we are of opinion it must be tlurown 
out. We reverse the decision of the principal sudder ameen, and 
dismiss the plaint with all costs. The argument raised by the 
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respondent as to the bearing of Act X. of 1846 on this case is 
not good. By that law any person^ not a defaulter^ may claim as 
his right property which has been distrained for arrears of rent 
due from the said defaulter ; the chose in action in such case is the 
property distrained, and actually claimed by the third party. 

We are of opinion that, had this suit been laid at the valuation 
required to cover an action of title as regards the land, the subject 
of the suit for rent, it would have been admissible. The prayer 
is, in our view, substantially to have the plaintiff's title, as the party 
in possession of the land, acknowledged and declared, though 
there is a needless request to have the summary decision, which 
was not appealed against by the ryot igainst whom it was passed^ 
set aside by the decree establishing the title. 

Mr. Jackson. — I think an action will lie to reverse a summary 
decision by any party considering himself aggrieved by that deci- 
sion ; he must of course prove that he is injured by the decision : 
now the allegation of plaintiff is, that he holds certain lakhiraj 
land; that the zemindar has sued one of the ryots for rent of his 
lakhiraj land, and that the collector has awarded it to the zemin- 
dar ; this is evidently calculated to injure him, by apparently vir- 
tually annexing the lands of that ryot^s holding to the zemindaree, 
and taking them away from the lakhiraj tenure ; to that extent 
therefore the lakhirajdar is injured, supposing he can prove his case. 
I do not think that such a suit is to establish a lakhiraj right, so 
as to require to be valued at eighteen times the annual proceeds 
of the lakhiraj tenure ; the right of the lakhirajdar may be be- 
yond question ; what he sues for is to set aside a summary decision 
which is injurious to it to a certain extent ; I think the extent of 
the injury may fairly be estimated , at the amount of the award, 
and if the allegation be established, a decree may pass to reverse 
the summary decision, with costs in favor of the plaintiff. 
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The 218T March 1853. 

Present : 

W. B. JACKSON, EsQ.,^ 

J. R. COLVIN, Esq., \judges. 

J. DUNBAE, Esq., J 

Case No. 148 of 1850. 



Regular Appeal from the decision of Baboo Loknath Bose, Principal 
Sudder Ameen of Hooghltjy dated '22nd January 1850. 

RAJA RAJNARAIN ROY, after him RAInTEE MAHAMOYA 

DASSEA, GUARDIAN AND MANAGER OF KOONWUR BEJOY 

KISUB ROY, MINOR, (Plaintiff,) Appellant, 

versus 

SREENATH BANERJEA, SREEMUTEE DEBEA and RAM- 
DHUN PAL, (Defendants,) Respondents. 

Vakeel of Appellant — Baboo Boy Sreenath Sein. 

Vakeels of Respondents — Baboos Kishen Kiskore Ghose, Jugada^ 
nund Mookerjea and Moonshee Fuqeer Ahmed. 

Suit instituted for the reversal of an auction sale in execution 
of a decree valued at rupees 9,404-8-14-3. 

Isstie for the Appellant. 

Whether Section XVI. Regulation III. of 1793 bars the suit 
or not; and if not, whether the claim of the plaintiff has been 
established by the proofs filed by him ? 

Baboo Roy Sreenath Sein for appellant, plaintiff. — ^The suit is 
to reverse a decision in execution of decree. As to the purchase of 
the thing in dispute by plaintiff, that purchase was rejected in 
the lower court. The same purchase was set up by plaintiff in 
another case, but was rejected ; but the former suit was against 
another party. 

Reads the decision in the other case, in which the sale transfer 
in question was held false, and rejected accordingly. 

Judgment. 

This suit was instituted before the other suit regarding the 
same document, but against other defendants, had been finally 
determined ; but that suit was decided afterwards, and the plain- 
tiff's document declared false. Now the provisions of Section 
XVI. Regulation III. of 1793 do not govern the case, as it is not 
one and the same case with the decided suit. The principal 
sudder ameen was therefore wrong in refusing, under the provi- 
sions of that law, to decide this case, and the case must be 
remanded to be tried on its merits. The decision in the other 



Held, in 
conformity 
with the cur- 
rent of previ- 
ous deciBions 
on the subject, 
that Section 
XVI. Repula- 
tion III. of 
1793, is only a 
bar to a suit, 
when there 
has been a 
previous suit 
as to precisely 
the same thing" 
between the 
same parties. 



Digitized by VjOOQ IC 



( 326 ) 

case can, of course, be produced in evidence ; but there must be 
a separate judicial award on all the facts and proofs in the case 
under consideration. 

Note by Mr, J. R. Colvin. — I would add a brief explana- 
tory note as to my concurrence in the above decision. 

The circumstances of the case are, that the plaintiff sued in 
one suit to obtain a declaration, of her possession and title in 
certain property, so as to bar the right of the holder of a decree 
against another party A. whom (A.) she alleged to be her vendor, 
to sell, on account of his debts, any title and interest in the pro- 
perty as remaining in A. In that suit, the decree-holder, who 
had then sued out execution against A., and A., were made defen- 
dants. A. denied any sale to the plaintiff, and pleaded that the 
property might be sold for his debts. In that case, the plaintiff's 
case was rejected on the facts ; and, of course, to the extent of the 
matter then in litigation, viz^ the right of the party at that time 
taking execution of his decree to proceed, to the extent of such 
decree, against the property as belonging to A., the litigation could 
not be opened in another suit. Baton another decree-holder subse- 
quently taking out a further execution against A. for a separate 
debt, the plaintiff is not precluded by Section XVI. Regulation III. 
of 1793, from bringing another action to maintain what she alleges 
to be her remaining possession and right against this new party. 
She has chosen to bring in A. as a defendant in tliis new action, but 
she seeks no relief against A. The answer of A. in both actions, 
that she never sold to the plaintiff, may be fraudulent, and in 
each instance in collusion with the decree-holder. The plaintiff's 
loss of so much of what she claims as her property, in her action 
against the first decree-holder, is no ground for preventing her 
from proving the title she asserts against another decree-holder. 
The suit is essentially between different parties, though it turns 
on the same main fact in evidence, and on the same point of title. 
The decisions of this Court have repeatedly ruled that Section 
XVI. Regulation III. of 1793 is only a bar where there has been 
a previous suit as to precisely the same thing sued for between 
the same identical parties. 

The court, trying the present case, may take a different view 
of the facts from the court which tried the first case, and, in that 
event, there might be reason for an application for special appeal 
on the ground of conflict or inconsistency of decisions. 

Mr. J. Dunbar. — I concur in the views expressed in the above 
note. 
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The 2l8T March 1853. 

Present : 

W. B. JACKSON, EsQ.,1 

J. R. COLVIN, Esq., ^Judges. 

J. DUNBAR, Esq., J 

Case No. 205 of 1851. 



Regular Appeal from the decision of Hurochunder Ghose^ Priti" 
cipal Sudder Ameen of ^4 PergunnahSy dated \5th February 
1851. 

MUST. SURBANEE DASSEA (one of the Defendants,) 

Appellant, 

versm 

RAMRUTTUN ROY, (Plaintiff,) and Mr. W. HEDGER 

AND OTHERS, (DEFENDANTS,) RESPONDENTS. 

Vakeel of Appellant — Baboo Kishen Kishare Ghose. 

Vakeel of the Respondent, Ramruttun Roy, — Baboo Ramapersaud 

Roy. 

Vakeel of the Respondent, Mr. Hedger, — Mr. S. Pagan. 

Suit instituted for possession of a 12 annas and 16 gundas Decreeof 
share of talook Rughoonathpore, appertaining to the estate of ^urt ^Isal- 
Sreenath Mullick, deceased, by the reversal of the orders under lowing an 
Act IV, of 1840, valued at rupees 20,000. '^^^^Y^ 

Baboo Kishen Kishore Ghose, for the defendant states, — son to his 
The plaintiff sued for possession on the ground of purchase at a "erei^cofiu- 
sheriFs sale, dated 18th December 1845 ; the defendant urges that sive and ficd- 
she purchased it from her son, Sreenath Mullick, 27th Aghun 1247, ^^""^^ thet^- 
or 1 1 th December 1840, or five years before the sheriff's sale. Plain- der Dewanny 
tiff sued to obtain possession under Act IV. of 1840. The sessions Adawiut. 
judge, 6th March 1847, rejected his claim, and he now comes 
into court for possession. The principal sudder ameen decreed 
in his favor. He finds that Sreenath Mullick is son of defendant. 
He therefore considers the transfer was fictitious, and not real. 

The sale was good and valid, not fictitious. It is dated 27th 
Aghun 1247, signed by Sreenath Mullick, and attested by four 
witnesses, and by the writer of the deed and another subscribing 
witness. The seller was in no difficulties such as to force him to 
sell in order to evade his creditors. In 1842, 12th March, Sree- 
nath, in reply to a call from the magistrate, said that he had sold 
the property in question. 

Reads a petition to this effect. — This plaintiff bought Sreenath's 
right and interest, and Sreenath before that purchase had stated 
publicly that he had sold that interest. Plaintiff bought 27th 
December 1845. 
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On the 29th July 1845, the deputy collector of 24 Fergunnahs 
decided that Surbanee, the defendant, was owner of the property, 
and decreed rent in virtue of that right. 

Reads another petition of Sreenath Mullick, 29th September 
1842, acknowledging the sale, and possession given in virtue of it. 
Admits there was no registry of the sale, or mutation of names in 
the collector's books. 

There are several kubooleuts on stamped paper firom a gomash- 
ta, and farmers. 

Reads depositions of Kalee Shunker Dass, Roychundemath, and 
Muddoosoodun. 

These witnesses all say that Surbanee Dassea had (streedhun) 
property of her own, and paid the money from her own resources. 

There are three other witnesses to the same effect. 

As to the date of the purchase of stamp being six months before 
the execution of the deed, this cannot be used against the deed ; 
for if it was a forgery, the defendant would probably have made 
the date more conformable. 

No one denies that the sale took place. The plaintiff merely 
says that it was a benamee transaction. The plaintiff should 
prove that it is benamee. 

The plaintiff bought at the sheriff's sale for rupees 250, the pro- 
perty being worth upwards of rupees 11,000. This shows that 
the purchaser was aware of the previous transfer. 

The raja of Burdwan seldom gives dakhilas for rent. This is 
the reason why defendant files so few dakliilas. 

Baboo Ramapersaud Roy, for plaintiff, answers. — ^The whole case 
depends on the sale transaction. Plaintiff purchased Sreenath's 
right and title at a sheriff's sale. If the former sale was an actual 
transfer, the right of plaintiff is not made out ; but the mother lived 
with the son, when it is said he sold. The amount paid is stated 
at rupees 11,000 by the witnesses. There was no registry, though 
the registry office was close. The transfer was not entered in the 
zemindar's record office. The witnesses to the transfer are not 
persons of rank or respectability : — They are servants of the fami- 
ly. The stamp was bought six months before. No one keeps 
rupees 11,000 cash in his house. The defendant Surbanee never 
obtained possession ; if she had, she would file the jumma-wasil- 
bakee papers and chelans. The whole affair, that is, the writing of 
the document, was done with the object of defrauding creditors. 
There have been three decrees for debt against Sreenath Mullick. 
They must have been contracted before 1841. The chelans for 
rent were in the name of Hurreenath and Bykuntnath in 1249 and 
1251 : these do not mention Surbanee at all. 

There is no proof that she ever paid rent to the raja. It was 
Sreenath's son, Bykuntnath, who paid throughout. The case came 
up in the Miscellaneous Department, 11th January 1848, before 



Digitized by VjOOQ IC 



( 329 ) 

this Conrt^ when the claim of Surbanee was tejected as obtained 
collusivelj with Sreenath to save his property from sale in execu- 
tion of decree. 

Baboo KUhen Kishore Ohose replies. — Act XIX. of 1843^ was 
not out when this document was written. There was therefore no 
necessity of registry. Denies the chelans. They are not attested by 
the raja^ or proved by witnesses^ although they are filed on the 
part of the raja. They are not public official documents ; and 
without attestion they cannot be received in evidence. The far- 
mers were not brought as evidence because they were made defen- 
dants^ and have admitted the defendant's statement. 

Judgment. 

After fairly and fully weighing the evidence adduced to the 
main point at issue^ the genuineness and bona fides of the private 
sale to the defendant Surbanee from her son Sreenath, we find 
that there is no sufficient ground shown to set aside the judgment 
of the principal sudder ameen on that point. The want of regis- 
try is a most important consideration, as regards a document 
which, on the face of it^ is a record of a transaction of an unusual 
nature ; and the purchase of the stamp six months before the date 
of exepntion leads to a suspicion that it was not bought for this 
express purpose, and if kept for six months after purchase, it may 
have been kept for years ; so that there is no unquestionable evi- 
dence as to the date on which the document was written. The 
oral evidence of the witnesses to the document is as good as such 
evidence usually is, but not sufficient to stand alone without the 
usual subsidiary supports of registry and the date of the stamp. 
Further, there is no satisfactory proof that Surbanee ever held 
possession under this deed, although this point was obviously vital 
to the main issue whether the transaction was bond fide y or a mere 
pretence without reality. We therefore affirm the judgment of 
the lower court. Costs against appellant. 
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iBij^ctiae. 
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the lower 
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evidence to 



The 21st Makch 1853. 
Present 
W. B, JACKSON, Esq.,"] 
J. R. COLVIN, ~ 
J. DUNBAR, 

Case No. 467 of 1851. 



KSON, EsQ.,"i 
IN, Esq., J 
I, Esq., ) 



Judges^ 



Regular Appeal from the decision, of Hurochunder Ghose, Princi- 
pal Sudder Ameen of24'PergunnaIts, dated 23rd July 1851. 
SURBANEE DASSEA, (Plaintiff,) Appellant, 
tersus 

MAHARAJA MAHTABCHUNDER and others, <Defen^ 
DANTS,) Respondents. 
Vakeel of Appellant — Jl^aboo Kishen Kishore Ghose. 

Vakeels of Respondents — Baboo Ramapersaud Roy, Mr. J. G. 
Wallet and Moonsliee Ameer Alee. 

Suit laid at rupees 14,1 15-0-17-2 for possession of 6 annas, and 
8 gundas share of talook Raghoonathpore. 

This case turns on the judgment above recorded ; the judgment 
of the lower court is therefore affirmed with costs against appel« 
lant. 



The 21st March 1853, 

Present: 

W. B. JACKSON, ESQ..T 

J, R. COLVIN, Esq., V Judges. 

J. DUNBAR, Esq., J 

Case No. 415 of 1851. 



Regular Appeal from the decision of Mr. A/. S. Gilmore, Judge of 
Cuttack, dated Sth August 1851. 

BISHONATH pain, (Plaintiff,) Appellant, 

versus 
MANDASS, (Defendant,) Respondent. 

Vakeel of Appellant — Baboo Ramapersaud Roy. 

Valieel of Respondent — Moonshee Alee Afsur. 

Suit laid at rupees l,532-9-7rlO, for recovery of a bond-debt. 
Baboo Ramapersaud Roy, for plaintiff, appellant, urges — The 



bond is established, 
insufficient. 



The judge's six grounds for rejecting it are 
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The first ground^ the absence of the date and particulars of the ^f ^J^^j^"^ 
former bond in the new bond: it was not necessary to enter bond,upJ^ 
these in it. by ^ sud- 

Second. — The witnesses did not sign their names to the bond^ A^wfou*"^ 
though they can write on a tal-puttee ; neither is this a reason 
for rejecting their statement. 

The third ground is of still less force ; the buhee-khata was 
not produced^ because not required. 

The/cwir/A vnA fifth are equally futile. 

JUDQMKNT. 

The Court do not think it necessary to call on the respondent 
to plead. The grounds laid down with great care and clearness by 
the judge^ though not each perhaps^ separately, sufficient for 
rejecting the evidence, are, in the aggregate, &tal to the claim. 
The most important ground is the fourth, as the bond is said to 
have been given for the balance due from the deceased^s father, 
as well as for money borrowed after his death by the son. It 
appears quite unaccountable that the defendant should have bought 
the stamp for the purpose of writing this bond before the father^s 
death ; he may, however, have bought the stamp for some other 
purpose, but this is not pleaded : or he may have bought it to 
lay by against the time he should require it ; which is not a 
common ]iractioe with any but mahajans. This, together with the 
error in the domicile of the defendant, and the other suspicious 
circumstances pointed out by the judge, are sufficient reason for 
rejecting the claim, and there is nothing in the way of argument 
set forth before us in appeal, such as would justify this Court in 
admitting evidence rejected by the local authority which heard 
the depositions vivd voce. Appeal dismissed with costs. 

Th£ 21 ST Mabch 1853. 
Pbesent : 
SiE R. BAELOW, Baet., Judge. 
A. J. M. MILLS, Esq., Officiating Judge 
Petition No. 376 op 1852. 



In the matter of the petition of Govind Chund Mundul, filed Remand oti 

in this Court on the 22nd June 1852, praying for the admission J^JL"^ ap^^^^^ 

of a special appeal from the decision of Mr. W. J. H. Money, tiie point at 

Judge of 24 Pergunnahs, under date the 19th March 1852, 17^*^ re^ds 

affirming that of Hurochunder Ghose, principal sudder ameen of the appellant, 

that district, under date the 4th April 1851, in the case of Kalee- ^^^Tok one 

prosunno Banerjea^ plaintiff, versus Govind Chund Mundul, in^und of title 
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and the appeal It is heteht certified, that tlie said application is granted on the 

of any one de- /• ti • j 

feadant, beiny foUowing groUnds : 

therefofo ad- (The particulars of this case are given at pages 5 and 6 of the 
Zillah 24 Pergunnahs Decisions, for March 1852.) 

The plaintiff claimed possession of certain lands with mesne 
profits. 

The principal sudder ameen gate a decree for a portion of the 
land claimed against the defendants, but as one of the defendants 
only appealed, and he did not make his co-defendants, respon- 
dents, the judge, upon the precedent of Neelmadhub Palit, 
decided by this Court on the 9th of December 1851^ dismistsed 
the appeal for want of parties. 

The application for the admission of special appeal is on the 
ground that the precedent cited by the judge has been modified 
by the decision of the Court at large, in the case of Taraneekaunt 
Lahoree versus Bhaguruttee Debea, of the 7th of June 1852, and 
as the point at issue in the suit, as regards the defendant, turned 
on one groimd of title common to all, the appeal was admissible. 

The objection is good and valid ; and we accordingly reverse 
the decision of the judge, and remand the case to him in order 
that he may pass a fresh decision on the issues which he did not 
take up. 

The 21st March 1853 

Present : 

Sir R. barlow, Bart., Judge. 

A. J. M. MILLS, Esq., Officiating Judge. 

Petition No. 612 of 1852, 



Remand as 
above, the 
Judge having^ 
failed to dis- 
potie of two 
points nrfred 
Doth in the 
original plea- 
dings and in 
apical. 



In the matter of the petition of Jankeenatli Bose and Rama* 
nath Bose, filed in this Court on the 4th September 1852, praying 
for the admission of a special appeal from the decision of Mr. W« 
Luke, judge of Midnapore, under date the 27th May 1852, affirm- 
ing that of Roy Shibchunder, deputy collector of that district^ 
under date the 17th December 1849, in the case of Ramkishen 
Misr and others, plaintiffS| versus Jankeenath Bose, and another^ 
defendants. 

It is hereby certified, that the said application is granted on 
the following grounds : 

(The particulars of this suit are recorded at page 60 of the 
Midnapore Decisions for May 1852.) 

The plaintiff sued to resume and assess 15 beegahs of land 
in Ooburdhunpore, as pertaining to his mal estate. 

The suit was originally decided on appeal by the judge on the 
26th of August 1850. It was then ruled that the defendants' title 
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to hold 10 beegahs in Ooburdtianpore was valid, and plaintiffs 
might adopt any measures for the excess which defendants held. 

The plaintiffs preferred a special appeal, which was admitted by 
this Court on the 2nd of April 1851, and the case was remanded 
to the judge for a more complete consideration of the legal objec- 
tions of the petitioners to the validity of the defendants* title, 
quoad the 10 beegahs. 

The judge has now decided the appeal against the defendants, 
holding that they had failed to prove thieir plea of lakhiraj. He 
has affirmed the coUector^s decree, which adjudged the entire land 
claimed to be liable to assessment. 

The application for the admission of a special appeal si now 
made by the defendants on two grounds : 

Firsty — ^That the plaintiffs lay claim to the land in dispute 
which are situated in two villages, Hurma, and on the 2 annas 
portion of Goburdhunpore, and that as regards the land on 
Hurma, the issue was, whether the land belonged to Hurma, in 
which the plaintiff has no interest, or to Goburdhunpore? 

Secondly y — ^That the plaintiff being admitted to be a 2 annas 
sharer of Goburdhunpore, he has not made his co-sharers parties 
to the suit, and the plaint is therefore bad. 

We find that these points were urged in the original pleadings 
as also in the grounds of appeal ; but no decision has been given 
upon them. The judge should have disposed of them in consi- 
dering the merits, and his judgment is therefore essentially defec- 
tive. We therefore admit the special appeal, and reversing the 
decision of the judge, remand the case to him for a fresh decision 
on the above two points. 

Thb 21st March 1853. 
Present : 

Sir R. barlow, Bart., Judge. 

A. J. M. MILLS, Esq., Officiating Judge. 

Petition No. 692 of 1852. 



In the matter of the petition of Choonee Roy and Lochun Roy, Remand as 
filed in this Court on the 24th September 1852, praying for the f^7of\*hTab- 
admission of a special appeal from the decision of Mirza Mahomed sence of some 
Sadiq Khan, principal sudder ameen of Sarun, under date the K'^^^j/an 
24th August 1852, affirming that of Mahomed Haneef Khan, appeal not be" 
sudder ameen of that district, under date the 7th August 1851, '"?und**for re- 
in the case of Ram Bhunjun Roy and others, plaintiffs, versus ^ct?ngr an'^ap- 
Choonee Roy and another, defendants. ^nnA ****' 

It is hereby certified, that the said application is granted on the "^"" 
foUowiug grounds: 



£^and. 
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Plaintiffs sued defendants for the registry of their names, and 
for confirmation of their possession in a share of Jobbee Khoord^ 
and got a decree before the moonsiff. 

Two of four defendants appealed, and the principal sndder 
ameen merely on the precedent of Kishen Chunder Roy versus 
the Raja of Burdwan, dated 18th November 1851, without refer- 
ence to any other circumstances of the case, dismissed the appeal. 

Special appeal is applied for under the precedent 7th June 1852, 
in the case of Tarneekaunt Lahooree, versus Bhaguruttee Debea, 

The case is remanded to the principal sudder ameen, who will 
consider whether the circumstances are such as will enable him to 
pass a decision on the merits of the case ; whether the points at 
issue are identical as regards the appellants and the two parties 
who have not appealed ; and whether the rights of all the defen- 
dants rest on a common title, which can be defended by one or 
more of several parties ? The mere fact of absence of parties is not, 
by the precedent of the Court at large, suflBicient ground for re- 
jecting this appeal. 



The 21 st March 1833. 

Pbesbnt : 

Sir R. barlow, Bart., Judge. 

A. J. M. MILLS, Esq., Officiating Judge. 

Petition No. 726 of 1852. 



Remand m In the matter of the petition of Moteelall, filed in this Court on 
u?r*i^^t *^^ ^^^^ September 1852, praying for the admission of a special 
cite<^thejudg« appeal from the decision of Mr. W. St Quintin, additional 
ha.^ ^- judge of Tirhoot, under date the 5th August 1852, affirming that 
appeal, be- of Roy Dataram Pundit, sudder ameen of that district, under date 
cause a CO- de- the 16th September 1851, in the dase of ShamlaJl Saho and 



bwn made others, plaiutiflfs, versus Moteelall, one of the defendants. 



fendant had 

iiotbeen made . . 

a re«pond©nt. It is hereby certified that the said application is granted on the 
following grounds : 

(The particulars of this case will be found at page 236 of the 
zillah Tirhoot Decisions, for August 1852.) 

The suit was to recover rupees 568-9-3 on account of excess of 
rent paid in for the farm of a 3 anna share in mouzah Rama^on. 

The sudder ameen passed a decree collectively against the two 
defendants, on the ground that each of the defendants agreed to 
pay rupees 775 as rent accruing during the lease. 

The judge dismissed the appeal, because the appellant had not 
made his co-defendant a respondent, according to the prec^ent 
of the Sudder Court in the suit of Kishen Chunder Roy, appel- 



Digitized by VjOOQ IC 



( 335 > 

Imnk, eer$us MaJMutga of Burdwan, reapondenti dated the 18th 
Kovember 1851. It is urged for the admission of the applica- 
tion for special appeal that this holding is^ with reference to a 
later precedent of this Courts Tarneekauut Lahoree versus Bha- 
goruttee Debeai decided on the 7th of June 1852, erroneous. 

The objection is a good one. We admit the special appeal, and 
reversing the decision of the principal sudder ameen, remand the 
case to him, in order that be may decide the case as it stood be- 
fore bim^ on its merits. 



Th^ 21st Mabch 1853. 

Presxnt : 

Sir R. barlow, Bakt., Judge.' 

A. J. M. MILLS, Esq., Officiating Judge. 

Pjbtwion No. 747 o* 1852. 



In the matter of the petition of Munnee Roy and Hurruk Roy, Remand a« 
ffled in this Court on the 4th October 1852, praying for the ad- f^^^^l 
mission of a special appeal from the decision of Mr. W. St. ^vla prefe"^ 
Quintin, additional judge of Tirhoot, under date the 27th July ^^^'^ to a deed 
1852, affirming that of Sheikh Nadir Alee, moonsiff of Bhowarah, %l^\ on^^^ 
under date 31st May 1850, in the case of Munnee Roy and priority to 
another, plaintiflfs, versus Byjoo Roy defendant. tei^^'d^^lu 

It is hereby certified, that the said application is granted on contravention 
the following grounds : fr^eteTed*'*'' 

(The judge's decision is at pages 305,306 and 307, zillah Tirhoot, d^ if its 
27th July 1852.) . ^ i^^^rov^*"'^]! 

The moonsiff dismissed the claim of petitioners against Byjoo invaUdatilny 
Boy, — see ca^ 804. The point in appeal, the judge states to be, other unreyia- 
which of the sales alleged to have been made by Byjoo Roy is ^ ^^^' 
valid — ^the one to Munnee Roy and Hurruk Roy, or the sale to 
Doorga Roy? It would appear from the wording of the judgment 
in this case that the judge discredited the deed produced by the 
petitioners. But there is a Ipecific law which provides for such 
cases as that now before us. Act XIX. of 1843 ; Section II. of 
If hich declares that the memorial of sale duly registered, provided 
its authenticity be established to the satisfaction of the court, shall 
invalidate any other deed of sale or gift for the same which may 
not have been registered, whether such second or other deed shall 
have been executed prior or subsequent to the registered deed. 

Now the jiKlge has acted in contravention to the law by giving 
preference to Doorga Roy's deed of sale, on the ground of its 
priority to tha^ put forward by the petitioners. 
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Indeed, he does not seem to have looked to the law above 
quoted : he certainly has not quoted it ; and it was incumbent on 
him to have specially acted upon it in the decision of this case. 

It must be remanded for re-trial to the judge ; he will distinctly 
record his opinion as to the authenticity of Munnee and Hurruk 
Boys' kubala, and whether preference should be given to it under 
the terms of the law now quoted. 



The 21st March, 1853. 

Present : 

Sir R. barlow, Bart., Judge, 

A. J. M, MILLS, Esq, Officiating Judge. 

Petition No. 748 of 1852. 



As aboTe. In the matter of the petition of Munnee Roy and Hurruk Roy, 

filed in this Court on the 4th October 1852, praying for the ad- 
mission of a special appeal from the decision of Mr W. St. 
Quintin, additional judge of Tirboot, under date the 27th July 
1852, affirming that of Sheik Nadir Ali, moonsiff of Bhowarah, 
under date the 31st May 1852, in the case of Doorga Roy and. 
another, plaintiffs, ver9m Munnee Roy and another, defendants. 
For grounds of admission of special appeal, see preceding peti- 
tion, No 747 oiF 1852. 



The 21st March 1853. 
Present: 
Sir R. barlow, Bart., Judge. 
A. J. M. MILLS, Esq, Officiating Judge. 
Petition No. 749 of 1852. 

As above. In the matter of the petition of Munnee Roy and Hurruk Roy, 

filed in this Court on the 4th October 1852, praying for the ad- 
mission of a special appeal from the decision of Mr W. St. 
Quintin, additional judge of Tirhoot, under date the 27th July 
1852, affirming that of Sheik Nadir Ali, moonsiff ofBliowarah 
under date the 31st May 1850, in the case of Doorga Roy, 
plaintiff, versus Munnee Roy and another, defendants. 

For grounds of admission of special appeal, see petition No. 747 
of 1852. 
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Thb 22nd Maech 1853. 

Present : 

W. B. JACKSON, Esq.,) 

J. R. COLVIN, Esq., YJudges. 

J. DUNBAR, Esq., ) 

Case No. 211 of 1851. 



Retpdar Appeal from a decision by Baboo Oopender Chunder Nya- 
ruiiun, Principal Sudder Ameen of Jessore, under date 15/ A 
Febrtmry 1851. 

RANEE DOORGASOONDRI and others, (Defendants,) 
Appellants, 

versus 

NOBINCHUNDER UDHIKARI, (Plaintiff,) 

Respondent. ^ 

Vaheels of Appelkmt — Bahoos Ramapersaud Roy, and Kishen 

Kishore Ghose. 

VcJieds of Respondent — Mr. J. O. Waller and Baboo Bungsee 
Buddun Mitter. 

Suit instituted for possession of lands by reversal of an order In a suit 
of the Criminal Conrt under Act IV of 1840, valued at Company's JJg^^ ^^^ 
rupees 24,499-0-5. oftheco-de- 

Baboo Kishen Kishore Ghose, tor the appellant, defendant, urges d^ed*Worethe 
— That this decree of the lower court cannot stand, as it is against terminatioii of 
Kanee Hurreepria, who died before the case was decided, and |he auit intiie 
notice for the attendance of her heirs did not issue. The priuci- This was not 
pal sudder ameen must have known of the death of the ranee, as ^^S'*^^* ^ ***® 
all the eight witnesses mention it. . . , lower court by 

Mr. J. G. Waller, objects that out of several joint appellants, any pf the 
defendants, two have died, and no heirs have appeared. Urges lSu,'burit was 

that the case cannot go on. mentioned in 

The Court rules that the case may go on. ^Lv^ 

Mr. J. G. Waller, in reply to KishenKishore Ghose, says — ^That it witnesses. 
was not necessary that the plaintiff should issue notice for the cwutl^how. 
heirs of deceased. Moreover, the present appellants have no right ever, Wed no 
to raise this issue. They are not suflFerers by the decree being Sauw for the 
against another person. appearance of 

Baboo Ramapersaud Roy, for defendant, appellant — Refers to a a©^i^!!** 
precedent Sudder Dewanny Adawlut, No. 144, 1850, and 32d Febru- Held, that the 
ary 1853. The case could not go on; nor could the decision stand aelecfofpar!" 
as pronounced in the absence of the necessary parties. ties before the 

T lower court 

Judgment. could, under 

Messes. W. B. Jackson and J. Dunbar. We are of opinion that Jtoncesrbe" 

the defendant Hurreepria being a necessary party to the case, and taken in ap- 
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theco^defen^ being therefore made a defendant by the plaintiff, it was incom* 
danta appeal' bent on the lower conrt^ on the fact of her death being brought 
^«- to its notice in the depositions of no kss than eight witnesses ex- 

amined before the lower court, to cause notice to be issued for the 
Appearance of her heirs : and we are further of opinion that this 
radical defect in the award of the lower court, that of its being 
passed without due notice to parties, might be raised in appeal by 
the present appellants, who were co-defendants with the deceased 
ranee. From a copy of a proceeding of the collector of Rajshahye, 
13th March 1849, now filed, it appears that the ranee died before 
that date, and consequently before the date o£ the decision in 
this case. 

The decision of the lower court is therefore radically defective; 
and we therefore revise the award, and remand the case to be 
tried over again, after issue of due notice for the attendance of the 
heirs 6f Ranee Hurreepria, and such further ensuing proceedings 
as may be necessary. 

Mr. J. R. CoLViN, — I do not think that it is competent to the 
appellants to raise the point, for the first time in the appeal stage 
in this Court, of their co-defendant Ranee Hurreepria having died 
while the case was pending in the lower court. They are not 
representatives of Ranee Hurreepria, and though they are co-sharers 
in the same estate, regarding the boundaries of which this suit is 
laid, they have a distinct personal interest, which they can defend 
without an absolute necessity for her or her heirs being present 
in the court. Undoubtedly, had they felt that they were injured 
in their defence by the fact of her having died, and by her heirs 
not having notice to appear, and had they brought these circum- 
stances to the notice of the lower court, that court would have 
acted wrongly if it had disregarded such an intimation on their 
part, and there would then have been a good ground for appealing 
against its decision. But, by their silence in the lower court, they 
necessarily, in my opinion, implied either that they did not 
believe that the ranee had died, or that, in so far as their interests 
were concerned, they were content that the case should go to com- 
pletion without reference to that circumstance. 

I do not think that the lower court was bound to take notice of 
statements incidentally made by witnesses on a point not put in 
issue between the parties, and which the party in the suit, to 
whom the statements were adverse, had not been called on either 
to admit or to rebut by counterproof. 

There seems to me, therefore, to have been no defect in the 
proceedings of , the court itself, and the appellants, (who have 
not themselves brought the alleged heirs of Ranee Hurreepria 
into the case by citinff them as respondents in this appeal,) have, 
by making no objection below, deprived themselves of the right 
to raise the point in this CourU 
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The case which has been cited in argument as a precedent, 
was one where tMe vakeel of the party had brought the d^th 
of oiam of the defendants to the court^s notice^ and it was there- 
fore very distinct from the present case. 

I would proceed to consider the appeal with the parties who are 
now preseBt* 



The 22nd March 1853. 

Paksent : 

W. B. JACKSON, Esq.,) 

J. R. COLVIN, Esq., VJudaes. 

J. DUNBAR, Esq., j 

Case No. 450 of 1851. 



Regular Appeal from a decision of Mr. O. C Cheap, Judge of Raj- 
shahye, dated the %Sth July 1851. 

GUNGA GOBIND SINGH and JADUBINDER SINGH (two 
OP THE Defendants,) Appellants, 

versus 

PEEROO MANJEE (Plaintiff and others Defendants,) Res- 

pondents, 

Va^l of Appellants, — Mr. E. Colebroohe. 

Vakeel of Respondents, — Baboo Judoonath MuUick. 

Appeal laid at rupees 59-13-9^ being the amount decreed against Principals 
them in the original suit, which was instituted by the plaintiff for Siswerabie fn^ 
the recovery of damages &c. valued at rupees 310. damfmresfor 

Mr. K Colebrooke, for the defendants, appellants, urg^s— That ^Send^co^- 
the plaint is multifarious, that the suit is for the price of cattle mitted by their 
taken away, and of two calves and the milk, and the value of crops, ^"e^ii not" 

The Court observe that such a suit is not multifarious. proof that such 

Further it is urged that the decree cannot stand against the ^SiThefr***"* 
defendant, because the suit is that Komul Roy took away the participation 
things, and he is not defendants* gomashta. ®^ authority. 

The plaiat does not state circumstances which would make these 
appellants liable for the damages. 

Reads the deposition of witnesses ; says that two of the witnesses 
denied all knowledge of the occurrence in the magistrate's court. 

Judgment. 

Messhs. J. R. CoLViN AND J. DuNBAR. — ^Wc find sufficient proof 
CD this record that plaintiff's cattle were forcibly taken and appro- 
priated by Komul Roy and some people acting under his orders, on 
the plea of a debt due by the plaintiff to an outlying house of 
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business {basa is the native term used) belonging to the appel- 
lanty of which Komul Boy was the gomashta or manager. We do 
not find proof that the appellants either instigated that act, or 
were subsequently parties to the illegal detention and sale of the 
cattle^ The plaint indeed does not charge them as having been 
personally concerned in the illegal taking. Their subsequent 
knowledge and adoption of the act, which are alleged against them 
by the plaint, are not established by the evidence. 

Principals cannot be held answerable in damages for acta 
of illegal violence committed by their agents, where there is not 
proof that such acts were done with their participation or autho- 
rity. 

We think that the judge was in error in exonerating in this cmae 
the gomashta, Komul Roy (who was the primary wrong-doer,) even 
though he thought that Komul Roy had authority from his prin- 
cipals, tha appellants. An injured party has a right to damages 
against all persons who join in doing wrong to him^ or in instigat- 
ing it. 

We amend the decree of the judge by striking out of it the 
award against the appellants, together with their costs, which will 
be payable by the plaintiff. 

Mr. W. B. Jaceson. — It appears to me that the cattle were 
taken forcibly and illegally by Komul Roy, the gomashta of the 
kotee, in satisfaction of a debt due to the kotee ; the parties sent to 
take the cattle said thnmghout that they took thorn on account of 
the kotee, and by order of the gomashta, who acted by order of 
his principal ; the cattle were actually taken to the kotee; and 
though there is a discrepancy between two of the witnesses, one of 
them saying that the principals were present then at the kotee, 
and another that they were not, I do not think this makes any 
difference. I have no doubt that the money realized by the sale 
of the cattle was credited to the kotee ; and this must be presum- 
ed if the books or some evidence be not produced to show the 
contrary. The decision of the judge as Bgainst the owners of the 
kotee is right ; but he should also have decided against the go- 
mashta, Komul, who acting unlawfully was liable for the damages 
arising from that act, as well as the principab who employed him 
to committhe act. 
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The 22nd March 1853. 
Fbbsbnt : 
SiE R. BARLOW, Bart., Judge. 
A. J. M. MILLS, Esq., Officiating Judge. 

Petition No. 738 op 1852 



In the matter of the petition of Titya Dome, filed in this Court Remand on 
cm the 4th October 1852, praying for the admission of a special J^K^luf 
appeal firom the decision of Mr. W. Hudson, snb^assistant com- the decision of 
missioner of Durrung, under date the 18th June 1852, reversing i^t^SJ^ooort 
that of Baboo Debnath Surma Bhookun, sudder moonsiff of that beings incom- 
district, imdCT date 28th February 1852, in the case of China JlgJxnfS 
Gosain, plaintiflP, vertus Titya, defendant. 1843. 

It is hereby certified, that the said application is granted on 
the following grounds : 

Plaintiff suc^d for a boat, valued rupees 8, and for rupees 1 1, the 
hire. 

His suit was disi^issed by the moonsiff, who discredited the evi- 
dence for the reasons set forth. 

The sub-assistant to the commissioner in a few words reversed 
tiie moonsiff ^s decision. The decision of the sub-assistant is most 
imperfect. He does not show the grounds on which he differs 
from the moonsiff, nor does he say why he refoses to award the 
mpees 1 1 claimed as hire. The case is returned to the sub-assis- 
tant, who will record his judgment in detail, as required by Act. 
XII. of 1843. 



The 22nd March 1853. 

Present : 

Sir R. barlow, Bart., Judge. 

A. J. M. MILLS, Esq., Officiating Judge. 

Petition No. 745 op 1852. 



In the matter of the petition of Akloo Sahoo and Imamun Remand as 
Sahoo, filed in this Court on the 4th October 1852, praying for above, that the 
the admission of a special appeal from the decision of Mr. W. Travers, InK^bywaeto 
additional judge of Behar, under date the 12th July 1852, affirm- mayaacertain 
ing that of Moulvee Isfaq Hossein, additional moonsiff of Gya, J^^ intereeto^of 
under date the 14th March 1852, in the case of Akloo Sahoo and an eldest son 
another, plaintiffs, versus Bheenuk Sahoo and others, defendants, hj^^^*^^®- 

It is hereby certified, that the said application is granted on the a house pur- ^ 

following grounds : chased from 
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(The decision of the judge is given at pag^ 197, 198 and 199, 
of Zillah Behar Decisions for July 1852.) 

The suit was brought to recover the sale of a house, effected in 
execution of a decree. 

The plaintiffs claimed the house as their own property, con- 
tending that their brother Juggemath (whose rights and interests 
in the house had been sold) had no concern with the purchase of 
the house, and that he had separated from his own family. 

The defendant Bheenuk Sahoo, the auction purchaser, pleaded 
that the house was the joint property of the plaintiffs and the de- 
fendant Juggemath, and that Juggernath, the eldest brother, was 
the rightful proprietor of the house. 

The moonsiff dismissed the claim. He was of opinion that the 
sale in execution against Juggemath was good, and that the cir- 
cumstances of the case fully established the fraudulent purpose g( 
the plaintiffs' suit* 

The judge affirmed the decision of the lower court* He found 
that the house, the subject of the action, was purchased from the 
profits of the trade which the plaintiffs carried on with their father 
Parmanund, and that under the Hindoo law their elder brother, 
Juggemath, would be direct heir of Parmanund, and the plaintiffs, 
" Us younger brothers, nobody,^' and was therefore of opinion that 
the house had been rightfully sold in execution of the decree 
against Juggemath. 

The application for the admission of special appeal is on the 
ground that under the Hindoo law Juggemath had not the *' first 
title'' to the house, as eldest son, as stated by the judge, and that 
his finding is therefore erroneous. 

The objection seems to us ffood and valid. The rights and 
interests of Juggemath were only sold, and it must be ascertained 
by taking a bywasta from the law officer, what those rights 
under the Hindoo law are. We therefore reverse the decision 
of the judge and remand the case to him in order that he 
may pass a fresh decision with reference to the foregoing remarks. 



The 23ed March 1853. 
Present : 
Sir R. barlow, Bart., Judffe. 
A. J. M. MILLS, Esq., Officiating Judge. 

Petition No. 630 of 1852. 



Hetnand m ^^ the matter of the petition of Kasheenath Roy and others, 

«hov«. the filed in this Court on the 11th September 1852, praying for the 

of^onToutof admission of a special appeal from the decision of Mr. C. Steer, 

sevena joint officiating additional judge of Dacca, under date the 12th June 



Digitized by VjOOQ IC 



( 343 ) 

1852, affirming that of Syed Abbas Alee Khan^ principal sudder P^^fJ?^ ^^ 
ameen of that district, under date 23rd August 1850, in the case ?eiffiSg u**^ 
of Kasheenatii Roy and othei^, pfadntifis, versus Goure»ersBud absolutely 
Roy and others, defendants. ?ej:^'^iaYut 

It is hereby certified, that the said application is granted on the or appeal. 
following grounds : 

(The particulars of this are given at page 159 of the Zillah 
Dacca Decisions for June 1852.) 

The suit iras to recorer possession of 2 annaa 5 gundaa share 
of pei^nnah Sallin Pertab with mesne profits. 

The principal sudd.er ameen dismissed the suit upon its merits. 
The plaintiffs made a joint appeal ; but one of several representa- 
tives of one of the plaintiffs having subsequently withdrawn from 
the appeal, the judge, upon the precedent of this Court of the 16th 
June 1851, rul^ that the appeaL could not be proceeded with, and 
dismissed it accordingly. 

The f^plication for the special appeal is on the ground that the 
precedent above qnoted has been modified by the decision of the 
full court, in the case of Government versus Dwarkanath Ghose 
and others, dated 27th January 1858, by which it is ruled that 
the withdrawal of one out of several joint plaintiffs and appellants 
does not render it absolutely necessary to reject a plaint or ap- 
peal. We admit the special appeal on the above ground, and, 
reversing the decision of the judge, remand the case to him in 
order that he may proceed with the appeal under the terms of the 
above quoted precedent. It will be for the judge to determine 
whether the circumstances admit of the appeal being carried on 
to judgment by the remaining joint appellant. 

The 23rd March 1853. 
Present : 
Sir R. barlow, Bart., Judge. 
A. J. M. MILLS, Esq, Officiating Judge. 
Petition No 649 or 1852. 



In the matter of the petition of Musst. Omut-o-zuhra, filed in see prece^- 
this Court on the 15th September 1852, praying for the admission ingrf" 
ofa special appeal from the decision of Mr. C. Steer, officiating 
additional judge of Dacca, under date the 14th June 1852^ 
affirming that of Moulvee Abbas Alee Khan, principal sudder 
ameen of that district, under date the 15th April 1850, in the case 
ofKalee Komar Roy^ plaintiff, versus Musst. Omut-o-zuhra, 
defendant. 

It is hereby certified, that the said application is granted on 
the following grounds ; 
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(The judge's decision will be found at page 160 of 14th June 
1852.) 

The application is founded on this Courts decision iirthe case 
of Grant versus Dwarkanath Ghose of 27th July 1852, by which 
the withdrawal of a party does not absohitely require the re- 
jection of an appeal. 

We admit a special appeal on this ground, and remand the 
case to the judge who will determine whether the case can pro- 
ceed with the parties before him. 



The 24th March 1853. 

Present : 

W. B. JACKSON, Esq.,' 
J. R. COLVIN, " 
J. DUNBAR, 

Case No 329 of 1852. 



5:S0N, EsQ.,^ 
IN, Esq., \ 
I, Esq., J 



A sale of 
joint undivid- 
ed property, 
one of the 
owners of 
which was a 
minor at the 
date or sale, 
held to be 
invalid in a 
district under 
the Mithila 
law, as, by that 
law, the sale of 
Buoh property 
is invalid with- 
out the assent 
of all the 
sharers, and is 
not valid, even 
for the scaler's 
own share, 
without such 
as9ent. 



Judges. 



Special Appeal from the decision of Mr W. St. Quintin, Judge of 
Zillah Tirhoot, dated ISth January 1852, reversing a decree of 
Syed Mahomed Khan, Principal Sudder Ameen of that district, 
under date the \bth March 1848. 

MUSSUMMUT ROOPNA, AND others, (Plaintipps,) 
Appellants. 

versus 

RAY REOTEE RUMEEN and others, (Dependants) 
Respondents. 

Vakeel of Appellants — Moonshee Ameer Alee. 

Vakeel of Respondant — Baboo Sumbhoonath Pundit 

This case was admitted to special appeal on the 26th July 
1352 under the following certificates, recorded by Mr Jackson 
and Sir R. Barlow : 

Mr Jackson. — '' The plaintiff sues to obtain possession under 
a mortgage and conditional sale. 

"The judge in appeal dismisses the claim, because the deed of 
sale is dbrawn out on the part of Ram Mohun Roy, who was a 
minor at the time it was executed. 

" The plaintiff now, in special i^peal, urges that the deed was 
executed by two other sharers as well as Ram Mohun, and 
though it may be void as regards Ram Mohun Roy, by reason of 
his minority, it is not void as regards the shares of the other two 
sharers who were parties to it : he claims to be put in possession 
of those two shares. 

" I admit the special appeal to try whether, under the circum- 
stances, the plaintiff has a right to possession of the shares of 
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Roy Brij Koomar and Roy Moodhnr Narain under the deed of mort- 
gage and conditional sale in question^ and whether the judge^s 
decision should not be set aside as regards the claim to those shares 
(see precedents volume 4s, page 158 and volume for 1847^ page 557 
Sudder Dewanny Adawlut Reports)/' 

SiE R. Barlow. — " The circumstances of this case are reported 
at page 21 Tirhoot Decisions 13th January 1848. I doubt^ with 
reference to the Sudder Dewanny Adawlut Decision^ page 557 
for September 1847, whether the claim to the shares of BLoy Brij 
Koomar and Roy Moodhur Narain is good. In Mithila joint 
estates cannot be sold by one without the consent of other 
sharers, but I would reverse the judge's decision, treating the 
case as though the consent of all parties had been given, as Rai 
Ram Mohim had attained his majority when notice of foreclosure 
was issued. The defendants are not with clear hands in court ; 
they plead invalidity of sale on the score of Roy Ram Mohun's 
minority, though they themselves were sellers. I join in Amission 
of the appeal on these grounds/' 

Judgment. 

. We find that the judge has declared that Roy Ram Mohun was a 
minor at the time of the suit for possession, and therefore at the 
time of the issue of the notice of foreclosure ; consequently the 
ground on which Sir Robert Barlow admitted the special appeal, 
that Roy Ram Mohun had attained majority when notice of fore- 
closure issued, does not exist upon the record. 

As regards the other point, the validity of t}ie transfer of the 
shares of the two major sharers, we find it has been repeatedly 
held that in the Mithila country the sale of joint undivided pro- 
perty is invalid, without the assent of all the sharers, and not 
valid even for the seller's own share, without such assent. Now 
the assent of the minor sharer in this case could not be given, 
and in the absence of such assent the claim is therefore invalid 
as regards the shares of the two major proprietors ; the order of 
the judge is therefore afibmed. Costs against appellants. 
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The 24th March 1853. 

Present : 

W. B. JACKSON, Esq.,) 

J. R. COLVIN, Esq., \ Judges. 

J. DUNBAR, Esq., j 

Case No. 331 op 1852. 



Case re- 
manded in 
special appeal, 
the lower ap-, 
pellate court 
not havinfl^ 
duly decided 
on objections 
taken by a 
defendant 
aguinstthe 
suit having 
been tried ex 
parte in the 
first court, 
thoug^h he 
allege^ that 
notice of suit 
bad not been 
served on him, 
and that court 
also not hav- 
ing decided on 
a turther ob- 
jection raised 
before it bv 
the defendant 
in regard 
to the regula- 
rity and admis- 
sibility of the 
suit iteelf. 



Special Appeal from the decision of Mr. W. Travers, Officiating 
Additional Judge of Bekar, dated \4th January 1852, confirming 
a decree of Moidvee Syed Assud Alee Khan^ Principal Suddtr 
Ameenofthat district, dated \9th Fehrtiary 1852. 

GUNSHAM OPADHYA, (Defendant,) Appellant, 

versus 

CHUTARDHAREE SINGH, (Plaintiff,) Respondent. 

Vakeel of Appellant — Moonshee Ameer Alee. 

Vakeel of Respondent — Baboo Kisken Kishore Ghose. 

This case was admitted to special appeal, on the 27th July 1852, 
under the foUowiHg certificate, recorded by Sir E. Barlow and Mr. 
W. B. Jackson : 

*^Mr. W. B. Jackson. — In this case the sudder ameen first 
decided ex parte. The defendant indeed appeared, but though 
he denied the receipt or due issue of notice, the sudder ameen 
considered the notice to have been duly served, and reftised to 
receive the defendant's answer, because the period allowed for filing 
it had expired, The defendant appealed to the judge again, deny- 
ing the due issue of the notice, and ofTering a receipt in proof of 
payment of the plaintiffs demand. He further stated that of the 
two witnesses heard to the fact of the issue of the notice, one of 
them, who deposed under the name of Adhar Chokeedar, was not 
in fact Adhar Chokeedar, but another man, who personated him 
on that occasion. 

" The judge, I find, declares the sudder ameen was right in 
deciding ex parte ; but he does not take up the statement as 
regards Adhar Chokeedar, nor give any opinion on that point. He 
declares that one of defendant's witnesses deposes that deponent 
was aware of the proceeding against him two months before he 
appeared in court ; but this is no proof that the notice was served 
in the proper manner. The judge does not, in fact, decide on the 
objections of the defendant on the point of the service of the 
notice ; but assumes that the notice was served, and decides there- 
fore that the decision ex parte was right. The judge hjis also neg- 
lected to decide distinctly on the case itself as it stood in the 
lower court, especially the plea of defendant that plaintiff ought 
to be nonsuited. He says in a parenthesis that the plaintiflf's 
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case is made out, and not weakened by the pleadings of the de- 
fence : but this is not enough ; he ought to say plainly the plaintiff 
has or has not regviarly brought forward and proved his claim ; for 
defendant is entitled to a decision on this pointy nothwithstanding 
the €3^ parte decision in the first instance. The defendant offered to 
file a receipt for the money claimed in the judge^s courts but no 
allusion to this appears in the decision. 

^' I admit the special appeal to try whether the judge's decision 
is not defective in the abovementioned points^ and whether the 
case ought not be sent back for re-trial ? 

" Sir R. Barlow. — I do not think that this application should 
be admitted. It is entirely contrary to the spirit and meaning 
of the Construction No. 375. Paragraph 2 of that Construction 
lays down that, under a strict construction of the rule in Section 
IIL Regulation IL of 1806, a cause should be proceeded on ex 
parte notwithstanding the defendant's subsequent appearance, if 
lie do appear either in person, or by vakeel, within the time limit, 
ed in the proclamation prescribed by Section XI. Regulation IV- 
of 1793. 

'' In paragraph 3 the Court, however, are of opinion that, consis- 
tently with the spirit of the rule above quoted, whenever a defen- 
dant appears at any time antecedent to the decision of the suit, 
and assigns satisfactory reasons to show that tJie default was not 
wilful, he should be permitted to file his answer, &c. 

'* In this case the defendant did appear five months after issue of 
notice and receipt of the same as proved by two witnesses, and 
also after consideration of the evidence of witnesses heard upon the 
plea of insufficient notice ; and their evidence being declared bad, 
the sudder ameen pronounced judgment in favor of the plaintiff. 

*' An appeal was preferred to the judge, whose decision is printed 
at page 2 of the Behar Decisions of the 14th January 1853. It 
will be seen that notice was served on the defendant on the 9th 
February 1850. 

^' He appeared, August 24th, and applied to have his witnesses 
taken, ditto 27th. 

"They were not in attendance, and regular summons was issued 
on them, September 13th; defendant prayed far a fortnight's grace 
November 30th; finally their evidence was taken on January 31st 
1851, and dissdlowedas bad. 

"The facts of this case are thus laid down. The judge records 
that the defendant's default was contamucious and wilful, since one 
of his own witnesses deposes to his having been made aware of 
the prosecution going on against him two months previous to the 
date on which he fiiat appeared in court. 

" His objections to insufficiency of notice were urged in appeal 
before the Judge, and were set aside by him. Satisfactory reasons 
were not, in the judge's opinion, assigned for default. The fact of 
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wilful default was established in both the lower cours. He was 
not therefore allowed to file his answer before the sadder ameen, 
whose order was affirmed by the judge. It would be to go beyond 
the direction and spirit of the Construction No. 875, to enter fur- 
ther into the merits of the case." 

Judgment. 

After argument heard on both sides, the Court consider both 
the defects in the judge's decision, pointed out in Mr. Jackson's 
certificate of admission, to be established. The decision is there- 
fore reversed, and the case remanded. Again taking up the case, 
the additional judge will first decide on the plea raised by the 
defendant on the subject of the due service of the notice, includ- 
ing the assertion as regards the evidence of the person calling 
himself Adhar Chokeedar. Should he consider the due service 
of notice not established, he will remand the case for re-trial. 
Should he consider the due service of the notice established, he 
will then proceed to decide on the plea of the defendant on the 
merits of the case as on record. 

Note by Mr. W. B. Jackson. — ^I think there are grounds for 
doubting the due service of the notice in the case ; but in special 
appeal this point cannot be taken np. The judge is therefore 
bound to investigate this point very carefully, and to decide fully 
on the facts alleged by defendant in proof that it was not duly 
served. 



The 24th Mabgh 1853. 

Present : 

W. B. JACKSON, Esq., Judge. 

A. J. M. MILLS, Esq., 1 r\^ ... r j 
R H. MYTTON, Esq., ] Officiating Judges. 

Case No. 343 of 1851. 



Special Appeal from the decision of Moulvee Lootf Hossein Khan^ 
Acting Principal Sudder Ameen of Dinagepore, dated 29th 
January 1852, altering a decree of Denobundhoo Chowdhree, 
Moonsiffof Gourgurreebah, dated Wth March 1851. 

SETAB KHAN and others, (Defendants,) Appellants, 

versus 
Mr. JOHN TATLER and others, (Plaintiffs,) Respondents, 

Vakeel of Appellants — Moonshee Alee Afsur. 

Vakeel of Respondents — Defaulting. 

Iq a suit for This case was admitted to special appeal, on the 2nd August 
rente, the 1852, under the following certificate, recorded by Messrs. Jackson 

courts cannot, j -iir i.i. ° "^ 

except on a ku- and Mytton^ 
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'' The plaintiffs are farmers^ who sue for rents against two ryots booieut or after 
at a specified rate; the ryots deny the claim^ and plead leases creeFfor^ettl 
firom the zemindar. hanoement m>- 

" The principal sudder ameen rejects the leases as granted 2Sta^«^^5e^ 
when the property was in farm^ and as the occupation of the lands Regulation v. 
by the defendants is proved, adjudges them to pay at the rates more^ tlnuTthe 
specified in the plaint. rates of rent 

'' The defendants now in special appeal urge,— E^a ?^u ^"^ 

Firsty — ^' That the leases are good and vaUd, as given by the 
zemindar before the date of execution of the farming lease. 

Secondly — '' That if not valid, the court cannot award the rates 
claimed, unless the plaintiffs can show kubooleuts of defen- 
dants at those rates, or can prove that they have paid in past 
years at those rates, or have proceeded under Regulation V. of 
1812 for enhancement ; the decision is therefore wrong. 

'^ Defendants refer to a decision of this Court, 29th January 
1848, full bench, in support of the second plea, and the decision 
seems to support their plea. 

" We admit the special app^ to try the abovementioned 
points.^' 

Judgment. 

We find that it is not established that the leases were granted 
before the date of the farming lease ; the leases being dated 
several months subsequent to that date. 

On the second point, it is plain that, as the defendants are old 
ryots, they cannot be required to pay more than the rent of past 
years, except on the ground of a kubooleut for a higher rent, with- 
out a suit for enhancement. This suit is not for enhancement, under 
B^nlation V. of 1812, after issue of notice ; and the principal sud- 
der ameen had no right to fix a rent according to the rates of the 
village, if those rates were higher than the previous rent ; in fact, 
the principal sudder ameen should have confined his inquiry to 
the point, what was the rate of rent previously paid, and should 
have awarded for that amount and no more. The decision is 
reversed and remanded to be tried over again on this principle. 



Digitized by VjOOQIC 



350 ) 



The 24th March 1853. 

Present : 

W. B. JACKSON, Esq., ) 

J. R. COLVIN, Esq., } Judges. 

J. DUNBAR, Esq., J 

Case No. 385 op 1852. 



Special Appeal from the decision of Mr R. Trotter ^ Additional 
Judge of I>acca, dated 25th February 1852, reversing a decr^ 
of Manomed Nazim KhaUy Principal Sudder Ameen of that 
district, dated I3th September, 1848. 

CnUNDERNATH GHOSE, Heir of GOORPERSAUD 
GHOSE, (Plaintiff,) Appellant, 

versus 

KASHEENATH BISWAS, and others, (Defendants,) 
Respondents. 

Vakeel ofAppdlanty Ranee Indermoneey Claimant — Baboo Sumbhoo- 

nath Pundit 

Vakeel of Respondent— Baboo Jugadanund Mooherjea* 
Vakeel of Claimant — Mr. J. G. Waller. 
Th tend » This case was admitted to special appeal on the 9th August 
notiM of B^ef 1852, under the following certificate, recorded by Messrs. W. B. 

fiT^u^ii^ot ^^^^'^^^^ ^^ ^ ^- Mytton : 

vTiLofi^. " This is a suit to reverse a sale in execution of a summary 
to be affixed in decree. The Judge declares that the notice under Section IL 
of^'Hhe ridah Act VIII. of 1835 was not issued ; but owing to the peculiar 
court or local nature of the zillah Fureedpore, where there is no judge's court 
mu8t^\n\ in- ^^ ^'^ ^pot, he cousiders there is no reason to cancel the sale. 
risdiction uke '^ The plaintiff HOW urges that the law requires the issue of the 
^'i»re^be Hotice, aaid the decision of the judge is wrong, 
affixed in the '^ We admit the special appeal to try this point.'' 
ai^Srt^^thi ^'•- *^* ^- Waller requests to be heard as vakeel on the part 
station, if it be of Rauce ludermonec, cidling herself purchaser of the right of 
the ^I^s"* Joydoorga 1st, and Joydoorga 2d, two of the appellants in this case. 
court at Dacca, The Court admit hiin to plead on the part of his client. 

orwhereyerthe t 

judge's court J UDGMENT. 

iiTThis cMe, ' The law (Act VIII. of 1835) says that of sales under Re- 
^ere had^been gulation VII. of 1799, Clause 7, Section XV, or Clause 6, Section 
any Ju^ciS XXIII. OT Scctiou XXV., tcu days' notice shall be given by ad- 
cojirt.--T^ vertisement, to be stuck up at the cutchery of the ziU^ court or 
jt\itL^^^' local adawlut ; of this sale no such notice was issued, and the sale 
must therefore be held to be void. The suit is to have the sale 
declared void on this ground ; and we therefore decree in favour 
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of plaintiff, reversing the judge's decree, and declaring the sate 
▼old on the ground of this defect. The reasons assigned by the 
judge for overruling this defect are insufficient. The local pecu- 
liarity of the district might be a reason for not sending notice to 
the judge's office at Dacca ; but the notice might have been senf 
to the local principal sudder ameen's court, which may be held 
included in the term local adawlut used in the Act. The decree of 
the principal sudder ameen is upheld. Parties to pay their own 
costs under the special circumstances of the case. 

On Mr. Waller's request the Court observe that his client, 
Banee Indermonee, may apply to be substituted for the parties 
whose interest she professes to have purchased^ in carrying out 
execution of this decree. 



Thb 24th Mabch 1853. 

Present: 

W. B. JACKSON, Esq.,) 

J. R. COLVIN, Esq., yJudges. 

J. DUNBAR, Esq., ) 

Case No. 453 of 1852. 



Special Appeal from the decision of Motdvee Syed Fuzzuzel ffossein 
Aclina Additional Principal Svdder Ameen of Sarun^ dated 7th 
April 1852, affirming a decree of Mahomed Haniff Khan, Sudder 
Ameen of that district, dated 21th September 1850. 
SHEIKH MUHBOOB ALLUM, (Plaintiff,) Appellant, 

versus 

SHEIKH RAHMUT ALEE and others, (Defendants,) 

Respondents. 

Vakeel of Appellant — Moonshee Ameer Alee. 
Vaheel of Respondent — Baboo Kishen Kishore Ghose. 

This case was admitted to special appeal, on the 20th August a rait is 
1852, under the following certificate, recorded by Messrs. W. B. Jj^^Yirthf 
Jackson and R. H. Mytton : law of iimita- 

Mb. W. B. Jackson.—" It appears that plaintiff with many others trou'^ht^^thia 
sued for possession of a mookururee mouza, which they held in twelve years 
putteedaree or co-parcenary. This suit was dismissed on the 16th from the date 
April 1810. From this decision two of the plaintiffs in that suit a party claim- 
appealed, and got it reversed in 1836, 22nd December. On the jp^to ^e enti- 
20th May 1848, the plaintiff brought the present suit to obtain nefit of the 
their share of the property from the two putteedars, who had gota^rdofriffht, 
possession of the whole estate in virtue of the decree of the appeal Secrw.^ 
court in their favor abovementioned. 
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** The lower court declare the snit barred by lapse of time. 

^ It appears to me a matter for consideration whether, as the 
two putteedars got possession under the decree as representatives of 
the whole co^parcenarj, the present plaintiifs are not entitled to sue 
as co-parcenerSj within twelve years from the date of the decision of 
the appeal court: if so, their snit is not barred by lapse of time. 
I admit the special appeal to try this point 

Mr. R. H. Mttton. — ^**The circumstances of the case are not 
very clearly before us. I concur in the admission, but upon the 
trial it will be left to be seen whether the two putteedars, who ap- 
pealed, did so on the part of all the co-parcenary or not If they 
did not, and the plaintiffs' rights were not recognized in the decision 
of 1836, the point in this certificate will not arise, in my opinion." 

Judgment. 

The suit is within time, as brought within twelve years from the 
date of a decree, by a party claiming to benefit by that decree; 
and the plaintiff is entitled to a decision on the merits of his claim. 
The principal sydder ameen is wrong in saying that the claim is 
barred by lapsd of time and farther he is wrong in first deciding 
that the suit is so barred, and afterwards declaring in a few words 
that the claim is bad on its merits. That point the principal sudder 
ameen was incompetent to try, after having declared the suit barred. 
The decision is reversed, and the case remanded to be tried in the 
usual Course on its merits. 
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Thk 28th Makch 1853. 

Peesent : 

W. B. JACKSON, Esq.,! 

J. R. COLVIN, Esq., yJudaes. 

J, DUNBAR, Esq., J 

Case No. 865 of 1848. 



Review of Judgment passed hy the Sudder Dewanny 
Adawlut, dated Sth April 1850. 

BEELUCKHEENA BEBEE, (Defendant,) Respondent, 
Petitionee, 

versus 

CHAND KHAN, (Plaintiff,) Appellant, Opposite Party. 

Vakeel of Opposite Party — Baboo Bamapersaud Boy. 

Vakeels of Petitioner ^Messrs. J. G. Waller and B. Norris. 

This case was beard in review on the following admission by dTOWon of this 
Mr. J. B. Colvin, one of tbe tbree judges, (tbe only one at tbe time case, 8th AprU 
of admission present in the Court,) who had taken part in the ori- ^^^'n,,^??^ 

, , . . '^^ '' * pp. 105 to 108. 

ginal decision. Held oa re- 

Tbe review was before the same three judges. ▼^^t t^»t * 

" The application is rested on two grounds : Siure^of'a"* 

'* Firsts — ^That, though the hibba-bil-ewuz document might be "f®^ l?^?J 

bad as against creditors, yet it cannot be questioned by any heir put^ward 

of the party who executed it. a arenerai 

" Second, — ^That, though the applicant did not appeal against jJ^^Jd Sf 

that part of the decision of the principal sudder ameen, which the property 

assigned to Chand Khan, ^the heir of Akbur Khan, a share in Si^e^X** 

some inconsiderable portion of the property left by him, her ac- was entitled, in 

quiescence in so much of the decree does not bar her title to ques- ^]^ea*onn.^ 

tion his right as heir in regard to the remainder of the property, hentance de- 

when he seeks to obtain possession by dispossessing her in con- ^*J*^t^^' 

sequence of his appeal, and when the point of his not being heir property, upon 

to her husband was as distinctly raised in her answer to his suit ^f^^^f^ 

as her special plea resting on the gift to her by the hibba-bil-ewuz. gift, though 

" The first point does not seem to me valid, as the applicant ®*'!^fi***' 

cannot, in my opinion, rest any title on a transaction by way of ^IWtb^de- 

gift, which was well-understood by her and by her husband to cisionofthe 

convey no real right or promise of right, and to be merely nominal jertin^'the 

and ostensible. same plea of ^ 

" On the second point, however, it seems to me doubtful whether ^re^e^o^oiher 

the mere default of the applicant in appeal respecting the admis- properties, ad- 

sion of the title of Chand Khan as heir in regard to some portions J^y^^bMn in- 

of the property left by Akbur Khan can preclude her right to eluded in the 

question that title as regards other portions, his suit for possession ^^ 
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Claim of of whicli IS uTged by him in appeal against her. It seems jast 
rej^ted o? the ^^^^ ^^e should be allowed, on the appeal to defend her possession 
merits. by all pleas which were placed by her on the record in the court 

of first instance. 

" I therefore, admit the review of the judgment of the Court in 
the appeal No. 365, of 1848, for decision on the second point, 
above stated." 

Mr. J. G. Waller, for the defendant Beeluckheena now opens 
the. case, on review of the judgment recorded by the full Court on. 
the 8th April 1850, on the ground that the Court was in error in 
refusing to allow him to plead his client's right by inheritance to 
the property left by Akbur Khan, covered by the hibbanama, the 
said hibbanama having been set aside. The reason assigned for 
not permitting the plea being that, as regards the remaining por- 
tion of the inheritance, viz., the portion not covered by the hibba- 
nama, his client had allowed the decision of the lower court to 
stand without appeal. 

The Court is of opinion that, as the defendant urged in her 
answer the plea of her light by inheritance, she was entitled, on 
the rejection of her special plea of the hibba, to have a decision 
on the plea of inheritance as regards the property covered by the 
hibba; and this, notwithstanding she did not choose to appeal on 
that plea as regards the property not covered by the hibba. 

Mr. J. G. Waller then opens the point of right of inheritance. 

Chand Khan claims on the ground that Ewaz Khan was the 
common ancestor of himself and the deceased Akbur Khan. The 
appellant, Chand Khan, therefore claims by inheritance firom 
Akbur Khan. 





Ewaz Khan. 






1 




1 




1 


First Wife. 




Second wife, 
. Manik Jan. 


1 




1 


Son, 
Alee Tar Khan. 


• 


Son, 
Asmut Khan. 


1 




1 


. Grandson, 
Chand Khan. 


Grandson, 
Akbur Elhan. 



Defendant denies blood relation of Chand Khan; she denies 
that Asmut Khan was son of Ewaz Khan^ and states him to 
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lave been son of a former husband of the second wife of Ewaz 
Khan. 

The lower court went on an acknowledgment of Akbnr Khan, 
in declaring him grandson of Ewaz Khan, though Asmut Khan 
never actually succeeded to him. The property now under con- 
sideration was never the property of Ewaz Khan. 

Further contends that even if Chand Khan is the cousin, as 
described, of the deceased Akbur Khan, he has no claim whatever 
to succeed. 

Baboo Ramapersaud Roy^ answers. — Both Akbur Khan and 
Asmut Khan have in public documents called themselves grandson 
and son of Ewaz Khan. This is the best evidence procurable on 
such a point. 

Judgment. 

We find that the claimant is the son of the paternal uncle of 
the deceased by the half blood. This point is established by the 
statements contained in certain public documents filed in the 
case, in which Asmut Khan has called himself the son of Ewaz 
Khan, and Akbur Khan, the deceased, called himself the grandson 
of Ewaz Khan ; witnesses have also spoken to knowledge of the 
same facts by hearsay ; and there is nothing shown by the opposite 
aide sufficient to impugn such evidence. We have, therefore, as 
claimants to the property of the deceased, the widow on one side, 
and on the other the son of a paternal uncle of the half blood. 
The widow will, therefore, by the Mahomedan law, take her quarter 
•hare; and the plaintiff the remaining three-quarters of the 
inheritance. The decision of the Court, therefore, after hearing 
this plea argued^ is to the same effect as before. Costs against the 
defendant. 



Thk 28th March 1853. 

Present: 

Sir R. barlow, Bart., Judge. 

A. J. iL MILLS, Esq., Officiating Judge. 

Petition No. 686 op 1852. 

In the matter of the petition of Sheikh Nubbee Buksh, filed in application for 
this Court on the 23rd September 1852, praying for the admis- thf^/^'^* 
sion of a special appeal from the decision of Mr. W. St. Quintin, havings refor- 
additional judge of Tirhoot, under date the 21st June 1852, af- It^^lj^j^^t^gl 
firming that of Kazee Mahomed Allum, moonsiff of Koelee, under meat pass- 
date the 22nd May 1850, in the case of Sheikh Nubbee Buksh, ^^^^^^^f^ 
pliuntiff, versus Mowlah Buksh, defendant, the appeUant, 



but to which 

the following grounds : party 



It is hereby certified, that the said application is granted on ^\^^ ^^ 
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(The judge's dedsion is reported at pages 240-244 of sillali 
Tirhoot of above date.) 

The judge, it is urged for appellant^ has/ in a case to which 
petitioner was no party (that recorded at page 242) given a 
decision against the petitioner^ referring to it as the decision of 
his, petitioner's, case. 

The Court's admission of special appeal, at page 792^ Sadder 
Dewanny Reports, 29th December 1851, is cited by die peti- 
tioner as a precedent for return of the case to the judge^ in order 
to the completion of the necessary record. 

We admit the application. The judge will carry out the orders 
of the Court as therein recorded, and complete the record of this 
case. 



Thb 29th March 1853. 

Present: 

W. B. JACKSON, Esq.,) 

J. R. COLVIN, Esq., V Judges. 

X DUNBAR, Esq., ) 

Case No. 311 of 185 L 



Regular Appeal from the decision of Mr. W. St. Quintiny Additional 
Judge of Tirhoot, daUd \7th Mag 185L 

MUNNOO ROY and others, (Plaintiffs,) Appellants, 

versus 

CHOWDRI RAMPERSAUD SINGH and others, 
(Defendants,) Respondents. 

Vakeel of Appellants — Mr. J. G. Waller. 

Vakeel of Respondents — Moonshee Ameer Alee, and Baboo Kishen 

Kishore Ghose. 

Cwe re- SuiT laid at mpees 1,050 for possession of 35 beegahs of land. 

w'^oTt on the ^r. J G. Waller, for appellants, plaintiffs.— The suit is to con- 
found of de^ firm possession of 35 beegahs of land in Kemtpore, to plaintiffs, 
^tion,^e*^" as proprietors ; and, their names being inserted in the record of the 
auestion in revenue survey as mere cultivators, to have tliis entry altered, and 
whether^"^ their names entered as proprietors. 

beearahsof My client is a two annas sharer of Soorujpore, and holds also the 

^yn\J^h^%T ^^ beegahs in Kerutpore. In 1205 and 1207, these 35 beegahs were 
bad not, been settled with plaintiff by Government The judge says that these 
idth^SeaMets '^"^^ ^^ "^^ shown to be settled with Soorujpore. Tlie judge is 
of another wrong in Saying there is nothinjg in proof of this except a petition 
In^menu ^^ ^^^^ ' ^^®^® is also a copy of the pottah 1205 ; of the amuhia- 

interchanged ma 1205. 
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Reads the pottah, 5th Magh 1205, to Ajeet Roy for 35 beegahs ^7^{Jj.^^*JJ|^ 
purchased in Kerutpore, dakhilee, in his share of the puttee Sooruj- nent^wtSe^ 
pore, at rupees 150, from 1200 to 1210, to be paid into treasury. ^^^^' 

Reads the amulnama, 5th Magh 1205, for one-sixth Kerutpore, 
mousa Jageer mehal. Wife of Dhummun has sold 35 beegahs out 
of the above share to Ajeet Roy ; and the lands have been entered 
in the Soorujpore mehai, and recorded in the Government records, 
and by the canoongoes. Therefore possession given from Govern- 
ment for these 35 beegahs from 1205. 

States that the originals are filed in a separate suit now pending. 

Reads copy of a kubooleut for 10 years, settlement of two annas 
Soorujpore, and the purchased lands in Kerutpore, property of 
Ajeet Singh. 

JUDOHSNT. 

We find the judge has declared that the plabtiffs have no right 
in the 35 beegahs Kerutpore, as proprietors; because the only docu- 
mentary evidence that those lands were settled with them is their 
own petition for a ten years' settlement of Soorujpore, but this is 
not a correct statement The paper termed a mere petition is really 
a kubooleut or engagement with the Government as malik, at the 
decennial settlement; and among the assets of the mehal Soorujpore, 
at the foot of the engagement, 35 beegahs Kerutpore is entered as 
incorporated with the Soorujpore settlement. If this is a genuine 
document, it is proof of proprietary right ; but, as it is only a copy 
taken from a document filed in the sudder ameen's court in the case 
for rent, it is desirable that the original document should be exa- 
mined. Besides this document there are a pottah and amulnama 
of 1205, from Government supporting the plaintiffs' claim, of which 
the judge takes no notice. The deed of sale is of no importance 
to prove the right of plaintifis to hold certain lands direct from 
Government under the decennial settlement Their possession is 
unquestioned ; but they have been entered on the survey as ryots 
only ; and if they can prove that the settlement of these 35 beegahs 
was made with their ancestor by the Government direct, together 
with as or, part of, the Soorujpore settlement, thcfy must have a decree 
in their favor. We therefore remand the case, reversing the deci- 
sion as passed on an erroneous assumption. The judge will take 
up the case at the same time with case No. 25 of 1849, now before 
him, under an order of remand of this Court, and after examining 
the documents filed in that case, and any others which may be 
available from the collector's records, explanatory of the settlement of 
Soorujpore, and Kerutpore, and especially of the 35 beegahs of 
Kerutpore, said to be annexed to Soorujpore, he will pass a new 
decistoiL 
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A plea of in- 
Talidity of ft 
sale, on the 
rround of de- 
tect of notice, 
will not be re- 
ceived in ap- 
Eeal, when it 
as not been 
taken in the 
pleadings be- 
low. 

An allegfed 
mooknniree 
lease, put for- 
ward fbdverse- 
ly to the claim 
of a purchaser 
at a sale in ex- 
ecution of a 
decree, not 
credited from 
want of docu- 
mentary evi- 
dence of pos- 
session in pur- 
suance of toe 
lease, from 
non-reg^try, 
and from in- 
sufficiency of 
the oral testi- 
mony to its 
execution. 



Th£ 29th Mabgh 1853* 
Present : 
W. B. JACKSON, EsQ.,^ 
J. R. COLVIN, Esq., 
J. DUNBAR, Esq., 

Case No. 100 op 1852. 



] 



Judges. 



Regular Appeal from the decision of Moulvee Maliomed Moazzum 
Khan, Principal Sudder Ameen of Zillah Bhaugulpore, dated 
\2th July 1851. 

BODHNARAIN and others, (Defendants,/ Appellants, 

versus 

CHOWDREE DOWLUT SINGH and others, (Plaintiffs,) 

Respondents. 

VaJceels of Appellants Bodhnarain and three others — Ramapersaud 
Roy and C. Glass. 

Vakeels of Appellant, Ranee Moradun — Kishen Kishare Ghose. 

Vakeels of Respondents — Ameer Alee and Bungsee Buddun Milter^ 

StJiT instituted for the possession of mouza Seerkhundee, by the 
reversal of the orders of the Criminal Court under Act IV. of 
1840, and the deeds of mookururee and theekadaree, valued at 
rupees 34,100. 

Raboo Ramapersaud Roy for the defendant, proposes as the first 
issue, whether the sale, such as it is, under which plaintiffs' claim, 
could legally convey any right of property to them and, if not, 
whether this action will Ue ? 

The plaintiff sues for possession under a sale held by order of 
this Court, dated 19th March 1846 ; the first sale in execution of 
decree was dated 19th July 1841, in case of Musst Roop Koour 
Versus Musst Moradun ; the property of Moradun was sold in that 
case in mouza Surkhindee, and purchased by Chowdree Dowlut 
Singh, the plaintiff in this case ; Moradun sued for reversal of this 
sale, and it was reversed in this Court, 30th October 1844, (page 
184, volume 7 Select Reports Sudder Dewanny Adawlut,)— the 
sale to be set aside and the property to revert to Musst. 
Moradun, on her paying in the price paid by the purchaser. The 
purchaser was a party to that suit Moradun did not lodge the 
money ; the present plaintiff therefore applied to this Court, and 
the Court declared him entitled to the money; and ordered that if 
the appellant Moradun's theekadar was in possession, the judge 
should call on Moradun for the money; and, after deducting the 
wasilat, should give the rest to the plaintiff, and if the money, rt?.. 
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the price paid, be not lodged, he should realize the amount by sale Butthepur- 

t* Jr \ 9 M^ ^ chaser in exe- 

01 Moradun's property. cuUon takes 

Here Sir R. Barlow and Mr. Mills joined the Court ; and the the property 
following decision was recorded. ^hose mterest 

By the Court.y — We find that the order of the Court contained he buy8»Tdth 
in the original decree was that, the first sale, having been found infor- li^ng theuat- 
mal, was void; the decree therefore declared that sale void, and re- tochinp to it, 
versed the decree of the lower court, which held it good; it further no*["^oUceof 
went on to say, that the former owner of the thing sold should not such liens at 
obtain possession of it from the purchaser without first paying back pu®^"^^^ **^ 
the price. 

The purchaser then applied for a review, declaring himself 
entitled positively to get his money back. The Court then said, to 
this effect : — a review is not necessary, we intended you should get 
back yonr money unconditionally; we therefore declare, in explana- 
tion of our decree, that you, the purchaser, may realize your money, 
if not paid in fifteen days, by sale of the former owner's property 
in execution of that decree ; the purchaser then took out execution 
of the decree, and sold again the property which he had bought 
at the first sale, which had been annulled ; and again bought that 
property himself. 

He now comes in as owner under that second purchase, to oust 
certain under-tenants; the question is raised whether the sale under 
which he claims to hold is legal. 

We are of opinion that as the sale was held in execution of a 
decree to carry out what the Court, consisting of the same judges 
who passed the decree, pronounced clearly to be within the intent 
and scope of the decree, the sale is legal and good; and the 
purchaser, as plaintiff, is entitled to call in question the validity of 
tlie under-tenure. 

Baboo Kishen Kishore Ohose for the appellant defendant, — Denies 
the validity of the second sale, on the ground that notice was not 
issued according to law. 

Br THE CouET, — We are of opinion that as Musst Moradun has 
not raised any question in her defence as to the formality of the 
sale, it cannot now be raised in appeal, either by her or by the 
under-tenants. 

Moonshee Ameer Alee for plaintiff urges — ^That the leases, ikrar- 
nama, and kubooleut produced by the defendant in bar of plaintiffs' 
claim to possession, are on insufficient stamp, and cannot be received 
in evidence; admits as regards the mookururee lease that the collec- 
tor declared the stamp sufficient ; as regards the pottah and kuboo- 
leut of Bodhnarain, urges that the collector declared the stamp 
insufficient, after the case was instituted. Refers to collector's pro- 
ceeding, which says the stamp should be rupees 20, whereas it is 
onJy rupees 16. 

N 
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Bahoo Kishsen Kishare Ghose answers— That this lease ftc, were 
not filed, but it was not denied by the plaintiff; on the contrary, 
the plaintiff in his plaint admits the mookoraree on advance of 
rupees 4,000. 

Again as regards the ikramama, Moonshee Ameer Alee contends 
that it is under-stamped; it ought to be rupees 32, as bond for 
rupees 8,000, and it bears only rupees 8 stamp. 

By the Court, — This ikrarnama is on insufficient stamp, and in- 
admissible. 

Baboo Ramapersaud Roy now questions whether the prin- 
cipal sudder ameen's order giving direct and personal possession 
to the plaintiff, to the prejudice of the farmers, is right; the 
farm is tor 1247 F. to 1255 F. from Ranee Moradhn to Oodit- 
narain, dated 3rd Poos 1246 F., at rupees 4,000 advance, with 
condition that the farm was to hold till the rupees 4,000 was paid 
up in a lump. The rupees 4,000 has not been paid up, although it 
was offered through the Court, because Ranee Moradun objected to 
my receiving it; the ikrarnama cannot be produced, for want of 
atamp; but it is admitted that it was dated 22nd Phagoon 1253 F. 
&C., for rupees 12,000 in all; rupees 8,000 had been added to the 
engagement; the farm was given before plaintiffs purchase. The 
money in Court tendered to the farmer was Ranee Moradun's, and 
she objected to the tender; under such circumstances no tender has 
been made. 

Reads Sudder Dewanny Adawlut proceedings 19th March 1850, 
Ranee Moradun petitioner, objecting to payment of the rupees 
4,000 in de|K)sit; the Court declares that there has been an error 
of jurisdiction, and no order can now pass ; by this means the order 
of the lower court for holding the rupees 4,000 in attachment 
pending a case in Court. 

The rupees 4,000 are still in deposit in Court ; but it is the 
ranee's, and not liable, and the plaintiff has now the right which she 
had before of paying the rupees 4,000, and setting aside the farm. 

Baboo Kishen Kishore Ghose, urges — That the rupees 4,000, in 
deposit is due to my client, and not liable to any claim either of the 
purchaser or the farmer. 

Moonshee Amef^r Alee, contends — ^That the theekadar may be 
ousted by the purchaser without payment of the money; the 
mookurureedar is bound to pay the money; but contends that the 
mookururee pottah is false and invalid. 

Mr. Glass, for the mookurureedar urges — ^That the mookururee 
is good and valid, and the princi[)al sudder ameen is wrong in 
declaring it otherwise ; no notice of the sale was put upoo the 
mehal, so that it is no matter of wonder that the mookurureedar 
did not apply for reservation of his rights ; the mookururee Hase 
18 proved by witnesses, and is dated twelve months before the sale. 
Reads the evidence to the execution. 
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Baboo Ki$hen Kishore Ghose^ then urges— Tliat kittab Dliaka was 
not iucluded in the plaintiff's purchase; he has bought mouza 
Surkhundee^assulee and Dakbilee; the principal sudder ameeen 
gives kittah Dhaka, which is not included in it 

JUDGMBNT, 

Messrs. Oolvin and Dunbar. — It appears to us, that in this 
^ case, the principal sudder ameeen is ri^iit in setting aside the 
mookururee pottah put forward by the defendants, Kishoo Roy, 
and Bundhoo Sahoo, as fictitious, but that he is his wrong in treating 
the payment of the advance, rupees 4,000, admitted to be due to 
the theekadars, Bodhnarain, and (Jditnarain, before their theeka- 
lease of mouza Surkhundee can be determined, as an obligation not 
attaching to the plaintiffs, because they purchased the right and 
title of Hanee Moradun in that village, without notice of such a 
lease, and because the tiieekadars had not availed themselves of a 
tender made to them from the principal sudder ameen's court of 
rupees 4,000, of money belonging to Ranee Moradun, which were in 
deposit in that court 

We disbelieve the genuineness of the alleged transfer of mouza 
Surkhindee on the mookururee pottah, because there is no indepen- 
dent documentary evidence whatever of a possession, which, had 
it been real, must have existed for fifteen months before the date 
of the plaintiff's purchase of Ranee Moradun's interest, — because 
the document, relating to a transaction of very considerable 
amount, was not registered, — and because the oral evidence to the 
execution of the mookururee pottah, consisting of the statements of 
three persons, all dependents of Ranee Moradun, and two of them 
mere peadas who cannot sign their names, is not, in our opinion, 
sufficiently trustworthy in support of a deed, aflfecting such a 
property, as to which there is so strong and obvious an interest in 
baffling the claim of the plaintiff, purchaser at the sale in execution 
against Ranee .Moradun. 

We think that, as to the payment of rupees 4,000, necessary to 
clear off the theeka lease of mouza Surkhundee, the plaintiffs pur* 
chased the title of Ranee Moradun, subject to that with all other 
obligations which had been contracted by the ranee. The theeka* 
dars were not bound to accept a sum of rupees 4,000, belonging to 
her, which they could only have received subject to her protest, 
and to the risk of further litigation, in which they must, accordini^ 
to our view, certainly have been losers. It is quite an unsound 
aj^ument of the principal sudder ameen that the plaintiffs are not 
answerable for this rupees 4,000, as they had not notice of the 
theeka lease. There is no imputation of designed and fraudulent 
concealment The plaintiffs took their chance in the purchase, 
and got the property with all the liens, whicli would have attached 
to it^ had it remained with the ranee. 
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As to the khitta Dhaka, it must be taken to be a part of monza 
Surkbundee, as there is no plea in the answers of the defen 
dants that it was a part of any other village ; and as to this kittah 
also, the plaintiffs must be held bound to pay the principal sum of 
rupees 1650, before they can obtain possession of it, on the expira- 
tion of the farming lease in 1261 Fuslee. 

We amend, therefore, the decree of the principal sudder ameen 
as follows : ^ 

The plaintiflfs are to obtain possession of mouza Surkhundee» of 
which the term of lease has now expired, on paying to the theeka- 
dars, Bodhnarain and Uditnarain, the sum of rupees 4,000, after 
deducting the amount of rent due to them, according to the con- 
ditions of the l<;ase, subsequently to the date of their purchase of 
Ranee Moradun's title. 

They are to obtain possession of kittah Dhaka on the payment of 
rupees 1650, at the close of 1261 Fuslee, after a like deduction of 
rent due to them as above, from the date of their purchase of the 
ranee's title up to the date of such payment 

The plaintiffs' claim for wasilat falls of course to the ground 
upon the above decision as to their* right of getting possession of 
the disputed lands being prospective only. 

Costs in favor of the plaintiffs as against the defendants Ranee 
Moradun, and the parties Eeshoo Roy and Bundhoo Sahoo, who 
put forward the mookururee title, in the proportion of f rds of the 
value (rupees 29,000, at which the plaintiff's valued all the interests 
litigated, a valuation of the suit to which no objection was raised in 
the defences.) The plaintiffs will bear all the remaining costs of 
the suit, as the value of the theekadaree interest may be fairly 
taken at ^rd of the total amount, and as the claim for wasilat, which 
has been laid separately at rupees 5,000, has been disallowed. 

Me, Jackson. — I think the mookururee proved by the witness- 
es, — indeed that the evidence of the witnesses is, rather more than 
usuaU satisfactory ; there is some discrepancy as to the giving of a 
farik khathee for part of the rent in advance ; but this is not mate- 
rial ; the main point is the execution of the lease, and to this the 
witnesses speak positively ; the non-registry is sufficiently accounted 
for by the circumstance that it was the interest of the Ranee 
Moradun to keep this encumbrance of the estate quiet, as 
she knew it was to be sold at auction, and had it been known, 
it would have sold for a less price. I have no doubt as to the 
execution of the document a year before plaintiffs' purchase, and 
it is therefore in my opinion a valid document The farm on an 
advance of rupees 4,000, is also proved ; and the farmer cannot be 
ousted by the purchaser, until the rupees 4,000 has been repaid: 
the rupees 4,000 belonging to Ranee Moradun now in deposit is her 
property, and due to her ; and is not applicable to the payment of 
the rupees 4,000 advance on this farm. 



Digitized by VjOOQ IC 



( 363 ) 

As regards kittah Dhaka, plaintiff alleges it throughoat to be a 
portion of mouza Sarkhundee, and as defendants have nowhere 
stated that it belongs to any other mouza, it must be considered 
that the allegation of plaintiff is not met, and the plaintiff's claim to 
it is made out ; but the lease on it has yet time to run^ and the 
tenant cannot be ousted until that lease has terminated. 

The plaintiff has therefore no claim to mesne proceeds. 

The only point on which I differ from my colleagues is in up- 
holdinc; the mookururee lease. 



Thb 29th March 1853. 

Present : 

Sir a BARLOW, Bart., Judge 

A. J. M. MILLS, Esq., OffidcUing Judge. 

Petition No. 525 of 1852. 



In the jnatter of the petition of Debeeram Doss, filed in this Remand on 
Court on the 10th August 18r52, praying for the admission of a ?^ci^ appeal' 
spedal appeal from the decision of Captain C. A. Rowlatt, assistant ^ith reference 
commissioner of Kamroop, under date the 17th May 1852, affirming dent^?a^de- 
that of Baboo Radakant Burrooa, moonsiff of Rungea, under date fendants de- 
12th March 1852, in the case of Bhoobuk Deka, plaintiff, versus ^lirttt*^* 
Debeeram Dass, defendant. may appeal 

It is hereby certified that the said application is granted on the ^^ in the' 

following grounds : origrinal case 

" The particulars of the case are given in the subjoined judge- ^^^^J^^^^ 
roent of the principal assistant default. 

" The respondent sued the appellant for possession of 1 poorah, 2 
doons, 3 kirtha, 16 lissas of land, and for the crops grown thereon, 
which the appellant had obtained an order to hold possession of 
in tlie criminal court The moonsiff who tried the case decreed 
against appellants ex parte, and released another party named Seeb- 
rum, and against this the appeal is filed ; but as it appears the 
itilanama and ishtahar were duly issued, and the former ac- 
knowledged by all the appellants, who afterwards neglected to 
defend tlie suit, I consider the appeal inadmissible, and the other 
grounds of objection not cognizable, as tlie rejection of the plea 
aj^ainst the ex parte order bars the hearing of any further matters. 
The appeal is therefore dismissed, and the moonsiffs order con- 
firmed." 

With reference to the decision of this Court, dated 27th of Janu- 
ary 1853, which declares that defendants defaulting in the 
court below may appeal upon the record as made upon the plea- 
ding and evidence in the original case, without showing cause for 
default, we admit the specif appeal^ and, reversing the decision 
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of the principal assistant, remand the case to him for a fresh deci- 
sion with advertence to the above remarks. 



The 29th March, 1853. 
Present : 
Sir R. barlow, Bart., Judge 
A. J. M, MILLS, Esq. Officiating Judge. 

Petition No 769 of 1852. . 



Remind as In the matter of the petition of Roy Luckhee Ohowdrain and 
J^tp^STto""" ^^^^'^S' filed in this Court on the 6th October 1852, praying for 
court having^ the admission of a special appeal from the decision of Pundit Nu- 
si^^aTa^ques- ^^^^^^^ Siromoni, principal sudder ameen of Mymensing, under 
tionofri^t to date the 11th September 1852, reversing that of Moulvee Maho- 
?^^X?tead ."^^^ Sadiq, moonsiff of Sheerpore, under date 29th December 1851, 
ofasaquestion in the case of Nund Mohun Chowdree, plaintiff, verms Roy Lukhee 
^"5" rent ^'^*^^^''*^'^ *^^ others, defendants. 

It is hereby certified that the said application is granted on the 
following grounds: 

Plaintiff sued for balance of rent from 1254 to 18th Poos 1257. 
Defendant pleaded a mookururee tenure and admitted balance 
to a certain amount, which plaintiif refused. The moonsiiF de- 
creed to the amount admitted. 

The principal sudder ameen reversed the decision, holding that 
the mookururee tenure had not been proved by the defendants, 
and awarded the entire balance claimed. 

Application for special appeal is grounded on the plea that the 
principal sudder ameen has tried the wrong issue ; that the real 
issue was, what amount for past years had been paid and what 
engagement entered into. 

We are of opinion that the real question between the parties in 
this case was whether any, and, if any, what, balance of rent was due 
by the defendant The action was for balance of rent, which could 
only be determined by previous payments or by some engagement 
between the parties, and proof of former payments at the jumma 
claimed has not been found by the principal sudder ameen. He 
has decided a question of right, as though the plaintiff had sued 
at a proper valuation, and on a proper stamp, to break up the de- 
fendant's tenure, whereas he has only come in on paper sufficient 
to cover the balance, rupees 50-3-5, alleged to be due. The deci- 
sion therefore is on a wrong issue, and the judgment must be 
reversed. The case is returned to the principal sudder ameen for 
re-trial with reference to the above remarks. 
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The 29th March^ 1853. 

Present : 

Sir R. barlow, Bart., Judge 

A. J. M. MILLS, Esq. Officiating Judge. 

Petition No 715 of 1852, 



In the matter of the petition of Mudboosoodun Chuckladar and Remand as 
others, filed in this Court on the 27th September 1852, praying for above, the 
the admission of a special ap()eal from the decision of Mr 0. Mac- fngsuedto*^" 
kay, principal sudder ameen of Furreedpore, under date the 24th af»«8e rents at 
July 1852, reversing that of Syed Korban Alee, moonsiff of Bhanga, w^^fijgul^u'nd 
nnder date the 30th December 1851, in the case of Gopee Mohun to prove that 
Mojoomdar^ plaintiff, versus Mudboosoodun Chuckladar, defen- ^d^«i^^* 

dant. rents, which. 

It is hereby certified that the said application is granted on the woufd^refote a 

following grounds : * a Idhhiraj tide. 

The defendant pleaded mouroosee pottah as to part of the land, J^n^brou^r* 
and a lakJdraj title as to the rest, urging that no notice had been for revenue of 
issued under Regulation V of 18 12. ^ ^ from^?^ 

The moonsiff dismissed the suit, because the required notice ment, the 
under the above Regulation had not been issued. hiTvrbwn'vaiu- 

The principal sudder ameen over-ruled the moonsiff, as the plea of ed at ei^hteea' 
non-service had not been brought forward in the pleadings, only J^®*^?^ 
in a separate petition subsequently filed. He also found that nei- cee'dstan?' 
ther the mouroosee nor takhircfj tenure pleaded by the defen- "^^^ ^ *^ 
dant were proved^ and therefore decreed plaintiff's right to assess ^p^ 
all the land. 

It is urged in special appeal — 

First — ^That the issue of notice is absolutely necessary in all 
suits for right of assessment. 

Secondly. — ^That the question of mal and Idkhiraj could not be 
decided without reference to the collector. 

On the first point we observe that it has been already ruled by 
the Court that a plaintiff is entitled to a declaration of right to assess 
without service of notice. 

On the second point we are of opinion that in a case like that be- 
fore us, which is to assess rents upon land at higher rates, it is in- 
cumbent on the plaintiff to establish that those lands have paid some 
rent, which, when proved, would at once refute a lakhiraj title. 
This proof too, we hold, must first be taken from the plaintiff; and 
should be fail, his claim must be dismissed, for he did not sue ^^ for 
revenue of land held by his opponent free from assessment," which 
are the terms of the law. Had the suit been brought under the 
express terms of the law, the claim must have l^n valued at 
eighteen times the annual proceeds of the laud, and the case would 
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necessarily have pone to the collector for report, under Section 
XXX. Regulation II. of 1819. 

We remand the case on the second point as above indicated. 



Appeal dis- 
miBsea, the 
court aprrecingf 
with the lower 
court that an 
alleg:ed moo- 
kururee tenure 
had not been 
proved. 
A supsres- 
tion, that some 
sort of tenure 
was shown to 
have existed, 
not admitted, 
as there had 
been no plea, 
or attempt at 
proof, of any 
other than the 
mookururee 
tenure. 



The 30th March 1853, 

Present : 

W. B. Jackson, Esq., 'J 

J. R. CoLViN, Esq., > Judges. 

J. Dunbar, Esq., j 

Case No. 891 op 1851. 



Regular Appeal from the decision passed by Bahoo Oopender Chun 
der Nyaruttony Principal Sudder Ameen of Jessore^ dated 23/rf 
February 1H51. 

RUTEEKAUNT ROY, and KALEEKAUNT ROY, 
(Defendants,) Appellants. 



versus 



HURNATH ROY, (Plaintiff,) Respondent. 
Vakeels of Appellants — Baboo Kishen Kishore Ghose, and Bungsee 



Vakeels of Respondent- 



Buddun Milter. 

-Baboo Ramapersaud Roy and Mr. J. 6?. 

Waller. 

Suit laid at rupees 5,838-12-8 for possession of eight annas 
share of putnee talook Rameshwurpore by the reversal of the orders 
of the Criminal Court, under Act IV. 1840. 

Baboo Kishen Kishore Ghose^ for defendants, appellants, states— 
That the plaintiff sues for possession of a putnee of half moaza 
Rameshwurpore, purchased at a putnee sale under Regulation VIII. 
1819. The defence is that although it is true the putnee was solely 
the defendant still retains a mookururee right The principal sudder 
ameen declares that though there was a mookururee right of defen- 
dants, it lapsed, and, even if it did not lapse, it was lost when the put- 
nee was taken; contends, however, that the mookururee lease is still 
good and valid. The whole village of Rameshwurpore was at first in 
mookururee to Umressur Chuckerbutty, who sold half of it to Mohee- 
oodeen Chowdree, who held it ; of this several decrees are proof. 
Then the zemindar leased his zemindaree in putnee in parts, and this 
half village in putnee to the heirs of Moiieeoodeen, who there- 
fore held both the mookururee lease anterior and the subse- 
quent putnee. The jumma of the entire mookururee was rupees 
689-6-15, and of the half, rupees 289-11-7. In 1838, or 9 years 
before plaintiff's purchase, the zemindar, by a khut, remitted rupees 
89 out of the rupees 289 jumma; and the zemindar sued for rent 
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on the 25th April 1838^ and got a decree at the reduced jumma. 
The jumma of the putnee is the same. The putnee lease, and the 
kubala from Moheeoodeen for the mookururee, are produced. 

Reads a plaint on the part of the zemindar. Ranee Katyanee, 
styling Moheeoodeen her mookurureedar and claiming rent from 
him, dated 1st May 1838. 

Reads the letter from Ranee Katyanee to her own deputy, dated 
12th Assar 1245, to the effect that out of the rupees 289, mooku- 
ruree jumma of half the mouza, to Chowdree Moheeoodeen, rupees 
89 is reduced. These are all dated long before plaintiff's purchase, 
which was 15th May 1846, and the mookururee was (eased to a 
William Stoddart, on 13th Pha^oon 1848, or 23rd February 1842. 
Copy of this lease is filed. Reads it. Files dakhilas of the mooku- 
ruree. The two titles, viz., the mookururee and the putnee, are quite 
distinct The zemindar could not avoid the mookururee, which he 
had created, by a subsequent act of his own. The magistrate 
and sessions judge have already declared in my client's favor under 
Act rV*. 1840; and this suit is now brought in court. 

The principal sudder ameen declares the mookururee was good, 
but that the putnee avoids it The plaintiff said there never was a 
mookururee. The reason why defendants took the putnee was that 
they wished to keep out others. They did this rather than get into 
legal disputes. 

Baboo Ramapersaud Roy^ for the plaintiff, answers. — ^The main 
point is whether there ever was a mookururee, and whether tho 
mookururee existed when the putnee was given. In the solehnama 
dated 14th Aghun 1247, the son of the mookurureedar, Ubhoy 
Chum, says that the mookururee pottah could not be produced, 
and the case went against him on that account ; and that half of 
the mookururee was re-settled. The Ranee Katyanee's statment in 
her petition to the collector, is directly against the defendants. It 
shows the rent was variable, not mookururee. The letter of the 
ranee also is not proved by oral evidence : — it is addressed to one 
of the defendants, Kaleekannt Roy ; and it is therefore inadmissible 
in evidence. 

The case was adjusted between the parties. The dakhilas do not 
bear Ranee Katyanee's seal, but that of Bunmalee Bose, her naib. 
They are anterior to the putnee. These are not proved either, and 
are inadmissible as evidence. The truth is Ranee Katyanee turned 
out the two mookurureedars in 1247, and re-settled onp half, 
though the owners of the other half would not agree to it, but went 
into court Reads again the solehnama, to the effect that the ranee 
took the mehal into her own hands (khas). There is nothing in 
this to show that the tenure was a mookururee. Reads the putnee 
lease of 20th Assar 1247; it is not proved, and therefore no evi- 
dence: at the foot is a note that it is for the mookururee of Mohee- 
oodeen Chowdree. Denies the putnee lease filed altogether. 
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Baboo KisJien Kishore Ghose^ replies — This putnee is the basis of 
the plaintiffs title. The ranee's petition distinctly admits the mookn- 
rurees. The term "more or less" in the document does not set aside 
the expression mookororee ; and^ if there be some doubt as to the 
amount of rent^ the claim should be to raise the rent 

Judgment. 

The point for decision is simply whether the defendant has esta- 
blished bis plea of a mookururee tenure. Undoubtedly it is by no 
means impossible that the defendant holding a mookururee should 
have subsequently taken a putnee of the same land^ and if this 
were proved, it would be for consideration whether the sale of the 
putnee would avoid the mookururee; but the whole plea rests on 
the existence and proof of the mookururee, and the proof in this 
case is not satisfactory. The letter of the ranee, and the putnee 
lease filed by defendant, are inadmissible as evidence, not being 
proved : There remains only the fact of his purchase of the mooku- 
ruree from the heirs of Moheeoodeen, as shown by the deed of sale, 
and of Moheeoodeen's purchase from the original owner of the 
tenure ; but the deed of sale, by which Moheeoodeen purchased, and 
the original grant of the mookururee, are both wanting ; so that the 
title-deeds necessary to prove the nature of tenure originally 
granted, and consequently the right of Moheeoodeen's heirs to sell 
a mookururee tenure, are wanting. There seems to be no doubt 
that a tenure was held by Moheeoodeen ; and to explain the nature 
of this tenure we have the petition of the Ranee Eatyanee which 
terms it a mookururee ; but by using the expression " mc^e or less,** 
as applied to the jumma, it leaves this most important feature in the 
title in doubt The solehnama regarding the other half of the 
tenure, and the decision on the dispute regarding that portion, show 
that the right to hold that portion on a mookururee tenure was put 
in issue, and was determined against the tenant, on his own com- 
promise, to the effect that the lands should be re-settled. These 
two documents are not sufficient to prove a mookururee tenure. As 
to the right to hold on any other tenure now pleaded by defendant, 
on the ground that, if a mookururee tenure has not been proved, 
possession under a tenure of some kind has been established, it is 
only necessary to observe that the nature of that tenure has not 
been established in anv sort, and the plea of defendant is therefore 
altogether inadmissible. The decision must therefore be affirmed 
with costs. 
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The 30th March 1853 

Present ; 

W. B. JACKSON, Esq.,) 

J. R. COLVIN, Esq., y Judges. 

J. DUNBAR, Esq., J 

Case No. 394 of 1861. 



decision of the 
lower court. 



Begular Appeal fron the decision of Moulvee Mahomed Nazeem Khan 
Additional Principal Sudder Ameen of Dacca, dated 29th July 
1851. 

ISHAN OHUNDERBHOOMICK, (Plaintiff,) Appellant, 

versus 
JUGUNNATH SHAHA, (Dependant,) Respondent. 
Vakeel of Appellant — Baboo Hvrokalee Ghose. 
Vakeel of Respondent — Sumbhoonath Pundit 
Suit laid at mpees 14,163-10-1-1, for recavery of a bond-debt, Suit on a 
principal with interest ed,lt^: 

Baboo Hurokake Ghose, for the appellant, plaintiff, states his rence with the 
case. '* '" "^ 

This is a suit on a bond,^ which has been held not genuine by the 
lower court for reasons assigned in the decision. Urges that the 
witnesses to the bond are good and suflScient witnesses. They are 
kaits and brahmins. The petition filed to show that defendant was 
at Dinagepore, and could not therefore have executed the bond at 
the time ia Malda, is no sufficient proof; moreover it is a copy. 
The original should have been sent for. It may have been given 
in by a brother of defendant on purpose. Admits that this request 
was not made in the lower court. The stamp was bought by the 
defendant. Moreover several witnesses say an offer of rupees 4,500 
was made to adjust the case. The non-registry is not fatal to the 
bond. 

Judgment. 

The objection raised as to the petition presented in Dinagepore, 
viz. that the original was not produced, and the matter not sufficiently 
investigated, ought to have been brought forward in the lower 
court It cannot now be received. The entry on the back of the 
stamp of the name of the purchaser, appears to be Jugunnath Shaha, 
whicn thus agrees with the entry in the stamp vendor's diary. An 
attempt has been made to alter Shaha to Raha, but the original letter 
is evidently an S. The stamp was not therefore sold to the defendant ; 
and this circumstance throws suspicion on the document These 
two circumstances, and the absence of registry and security, are 
sufficient to authorize the rejection of the bond, especially as the 
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witnesses are not persons of a situation in life to render their testi- 
mony of unquestionable value. The decision rejecting the plaintift's 
claim is therefore right But the principal sudder ameen has gone 
beyond the suit, and awarded interest ^on a sum of money in depo- 
sit in another case which was attached during this suit This por- 
tion of his award was beyond his competency in this suit So 
much of his order is therefore reversed, the rejection of plaintiff's 
claim being upheld. Costs of both coui'ts against the plaintiff. 



The SOth March 1853. 

Present : 

W. B. JACKSON, EsQ.,^ 

J. R. COLVIN, Esq., \ Judges. 

J. DUNBAR, Esq., j 

Case No. 448 of 1851. 



A suit, of 
which the de- 
fence rested 
entirely on an 
alleg'ed deed of 
gift, decreed, 
in concurrence 
with the deci- 
sion of the 
lower court : 
Held, that that 
court was rig-ht 
in refusing to 
postpone its 
decision, and 
to grant a de- 
lay of a week 
to the defend- 
ants for the 
production of 
the deed of 
{i^ift, on a 
vague allegti- 
tion that some 
one had carri- 
ed the docn- 
nipnt to Cal- 
cutta,— no 



Regvlar Appeal from the decision of Baboo Radhamohun Chowdree^ 
Acting Principal Sudder Ameen of Dinagepore, dated 30th August 
1851. 

HURSOONDREE CHOWDRAINE, (Defendant,) Appellant, 

versus 

RAMGOPAL NAG, (Plaintiff,) Respondent. 

Vaheel of Appellant — Baboo Kishen Kishore Ghose. 

Vakeel of Respondent — Ramapersaud Roy. 

Suit instituted for possession of 8 annas share of pergunnah 
Delawurpore, purchased in auction, valued at Company's rupees 
17,842-15.0. 

Baboo Kishen Kishore Ghose, for defendant, appellant — This is 
a suit for possession of a zemindaree under a sale in execution of 
a decree. The property was bought as the right and title of Hur- 
repersaud Chowdree and the defence set up was a hibbanama, or 
deed of gift, from Hurrepersaud Chowdree to his own minor sons, 
of date previous to the sale* The defendant is the mother and 
guardian of the minors. 

The principal sudder ameen rejects the claim, on the ground of 
the hibba deed not being produced. The defendant asked for a 
week's delay to enable them to file it ; but was refused. Now pro- 
duces the document in Court, and requests it may be received. 

Judgment. 

In ordinary cases the Court is always disposed to receive any do- 
cument presented, provided any good reason can be shown for no 
producing it in the lower court, and even if any plausible reason be 
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assigned^ leaving the delay in producing it to be considered as ^^ ^ g^^"j^ 
affecting the evidence to tne genuineness of it ; but in this case^ b^ made^^ 
althoo^Q it has been pending for between three and four years, and ^^^ ^® 
the defence rests entirely and exclusively on the document in ques- p,^ous yl^rs 
tion, no ofifer to produce it is made, nor is any explanation given of lof T^H^® 
its not being produced till the very day of decision, when it was JSidinff, and 
stated that some one had carried the document ^to Calcutta, and a no expiation 
week's delay was requested. Under such circumstances, we do not fhit period*of 
think proper to receive the document The decision of the lower the default to 
court b affirmed. Costs of all the courts against the defendants. ^''^^^^fdMu- 

ment was also 
not received in 
this Court. 
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Th£ 10th March 1853. 

Prbssnt: 

W. B. JACKSON, Esq., Judge. 

A. 
IL 

Case No. 190 of 1845. 



J. M. MILLS, EsQ.,!^^ . .;^ |. . ^^ 
H. MYTTON, Esq., j QfficuUtnff Judges. 



MisceUaneaus Petition to stay execution of decree ofSudder Dewanny 
Adawluty pending disposed of Appeal to the dueen in Council 

BABOO RAMRUTTUN ROY, and othbrs, (Appellants to 
England,) Petitioners, 

versus 

MOHESHCHUNDER ROY and others, (Respondents to 
England,) Petitioners. 

Vakeel of Petitioners — Baboo Ramapersaud Roy. 
This case was referred to a fall bench with the following note, Seconty for 
recorded by the register, Mr. B. J. Colvin, on the 13th January JI^JSm^ as 

1853. for the subject 

** Execntion to be stayed, pending decision to point before fall Sef^'riOTuT 
Court as to the requisition of security for costs.'' teidn^^ut 

Judgment. •^^^^'^ 

It was decided on the 13th January* 1853, that the rule regard- 
ing security is applicable to the portion of the decree which rdates 
to costs as much as to the other portions of the award. This case 
must follow that rule. 

* See case of Mnknind Deib Baikut^ vcrsiu Ranee Bessusteree, mother of Raj 
Bi^jiader Deib and others. 
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W. 



The IOtb March 1853. 

Present : 

B. JACKSON, Esq., Judge. 

A. J. M. MILLS, Esq., \ ^^ . ,. r , 
R. IL MYTTON, Esq., ] Officiating Judges. 

Case No. 535 op 1852. 

Summary Appeal from an order passed by Mr. C. T. Davidson^ 

Judge of Dacca, dated 8th May 1852. 



DAVID M. BEGLAR, (Plaintiff,) Petitioner, 



versus 



An appel- 
lant, (defend- 
ant/) to the 
Privy Council 
having* paid 
up the arrears 
or revenue, in 
order to pro- 
vent the sale 
of the estate in 
litigation, was 
put in posses- 
sion by the 
judjre. Held, 
that the law 
does not 
authorise the 
court to com- 
ply with the 
application of 
the plaintiff 
to be restor- 
ed to posses- 
sion, on his 
paying up with 
interest the 
sum paid by 
the aefendant 



BEBEE TUKEE SHERAB, (Defendant.) 
Vakeel of Petitioner — Mr. R. Norris. 
Vakeel of Defendant — Baboo Kishen Kishore Ghose. 

This case was referred to a full bench, under tbe following mi- 
nute, recorded bv Mr. A. J. M. Mills : 

" The decree-holder was put in possession of the property in suit 
in execution of this Court*s decree. The opposite party has appeal- 
ed against this decree to the Privy Council. The estate in suit 
was allowed to fall into arrears of Government revenue, and the 
appellant to the Privy Coundl paid up the arrears of revenue due 
from it) and the judge put her in temporary possession of the said 
estate, after taking security. Decree-holder now prays to be restcMr- 
ed to possession on payment of tbe amount deposited with interest. 
The point is a new one, not provided for in the law, and it is refer- 
red to a full bench to det^mine whether his application can, with 
reference to the provisions of Section IX. Act I. of 1845, be com- 
plied with or not?" 

Judgment. 

It appears that the defendant Tukee Sherab, has got possession of 
the thing in litigation on paying up the Government revenue, as 
prescribed by Section IX. Regulation I. 1845. The case is still 
pending before the Privy Comicil, and the plaintiff, appellant, ap- 
plies to have her dispossessed, and possession given to him on his 
paying up, with interest, the sum paid by her. We find nothing 
in the law to authorize the Court in dispossessing the defendant 
By paying the Government revenue, she has acquired a title to 
occupy under certain conditions until a better title than hers has 
been established in a court of justice. The dispute as regards title 
between the parties cannot be settled till the case pending has been 
decided in the Privy Council ; and in the mean time the defendant 
has a right of occupancy. 
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The 10th Mauch 1853. 
Present : 
W. B. JACKSON, Esq., Judge. 
A. J. M. MILLS, Esq., 1 ^^^ .^y. ^ r«^«^« 

Case No. 14 of 1853. 



Summary Appeal from an order passed by Mr. TV. Luke, Judge of 

Midnapore, dated ^h October 1852. 

KHETTERMOHUN SINGH, (Plaintiff,) Petitioner, 

versus 

RANEE MOONJORA DEY and others, (Defendants.) 

Vakeel of Petitioner — Mr. J. G. Waller. 

Vakeel of Brindabun Chund Musaumnt, one of the Defendants — 
Baboo Ramapersdud Roy. 

Judgment. 

Mb. W. B. Jackson. — I find ' no neglect snch as is contemplat- 
ed by tlie law. Act XXIX. of 1841. The plaintiff filed a reply 
on an insufficient stamp; it was received and filed in the 
judge's court; but some days afterwards the judge declared that 
it was insofiicient, and also struck off the case on default, the time 
having elapsed after this reply was filed. I think the judge was 
competent to allow this defect of stamp to be remedied. The law. 
Regulation X. of 1829, declares the vakeel who filed it liable to a 
fine; but I see no reason for punishing the plaintiff. I would 
allow time to file another reply on a proper stamp. 

Mb. a. J. M. Mills. — ^The plaintiff filed a reply to the answer 
of the defendants on the last day of the period prescribed by law for 
the admission of the pleading; but it was filed on an insufficient 
stamp; and Regulation X. of 1829, says that no pleading shall be 
filed, exhibited, received or admitted, except upon a proper stamp. 
It is clear therefore that the pleading must be rejected, and the 
consequence of the rejection is, that the plaintiff has incurred 
the penalty prescribed by Section I. Act XIX. of 1841, which en- 
acts that if a plaintiff shall neglect to proceed with the suit for six 
weeks, the suit shall be dismissed as of course, unless further time 
has been previously obtained on special grounds. In this case the 
plaintiff did not make a previous application for further time. 

Mr. R. H. Mytton. — I am sorry that I cannot concur with 
Mr. Jackson ; but the wording of Section XVII. Regulation X. of 
1829, is, in my opinion, imperative in declaring that no pleadings 
shall be filed, exhibited, received or admitted, unless they bear the 
stamp prescribed. Under this law, the reply filed on insufficient 



As regards 
the law of de- 
fault. Act 
XXIX.ofl841, 
—filing plead- 
ing on insufil- 
cieut stamp is 
not a proceed- 
ing which can 
be recognised 
by a court. 
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^tarnp could not, I think, be admitted to be a proceeding in the 
case, such as the Coart could recc^ize ; and when the error of the 

Eetitioner was pointed out by his opponent, he did not, as he might 
aye done, immediately apply for time to correct it, but waited 
several days till the case came up for hearing. The judge passed 
a correct order, in my opinion, and I would uphold it 



The 17th March 1853. 

Present : 

Sir R. barlow, Bart.,"; 
W. B. JACKSON, 
J. R. COLVIN, 
J. DUNBAR, 

A. J. M. MILLS, Esq., Officiating Jvdge. 

Case No. 346 of 1852. 



JTRBSENT ; 

LOW, Bart., "J 
tSON, Esq., f , . 
[N,E8Q., >-^M^^«- 

I, Esq., j 



Aptcrty, 
affainstwoom 
a lower appel- 
late court had 
iriven a de« 
«ree, dies be- 
fore makinfip 
an application 
for special ap- 
peal. His son 
applies, seven 
weeks after his 
father's death, 
for special ap- 
peal, but with- 
out the pre- 
scribed oopv 
of the decioon 
of the lower 
court, as, no 
order havinjf 
been passed by 



Miscellaneotis AppKcatumfor admission of Special Appeal from the 
decision of Mr. B. E. Cunliffe, Judge of Mymensing, dated I2th 

• March 1852, affirming a decree of ]\urhuree Seromonee, Principal 
SvdderAmeen of that district^ dated \bth March 1851. 

GREESCHUNDER SHAHA, for self and as guardian of 
BRINDABUN CHUNDER SHAHA, widow, (Defendant,) 
Petitioner, 

versus 

BRINDABUN CHUNDER ROY CHOWDREE and 
JUGGUNNAT ROY CHOWDREE, (Offosite Party,) 

Vaheel of Petitioner — Baboo Ramapersavd Boy. 

Vakeel of Opposite Party — Baboo Kishen Kishore Ghose. 

This was a petition for admission of special appeal filed without 
the copy of the decision of the lower court, which the petitioner 
stated he could not obtain on the terms of his being a party to the 
case, because his father, who carried on the case in the lower court, 
died afterwards, and no inquiry could be made into petitioner's 
right to succeed in the case without order of this Court. This 
case was referred by Mr. W. B. Jackson for the decision of the 
lower court at large. 

With reference to the circumstances under which the delay 
occurred, the death of the appellant^s father seven weeks before 
the date of the application, and the ceremonies incumbent on a 
Hindoo on such occasions, the Court think proper to enlarge the 
period of appeal, and admit the petition of application for special 
appeal on the copy of the decree filed since the reference of the 
ca83 to the Court at large. The application for admission of spe- 
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cial appeal will be now entered on the file in the usual course, and -^If ^**^ t^^ 

J. •!! • i» • • • J- Ai • 1 i t* .... «••*** inquiry as to 

a precept will issue for inquiry into the right of petitioner^ by his npht to 
succession to his father^ to carry on the suit, succeed and 

TepTesenc nis 
^._^ father in the 

application, he 

The 24th March 1853. could not ob- 

tain it, without 
Present : such order and 

W. B. JACKSON, Esq.,) Si'XT 

J. DUNBAR, Esq., J Thecircum- 

^ _- ^^ ,«^« Btanoes admit- 

CaSB No. 97 op 1853. ted as a suffi- 

cient explaim- 
tion of his de- 

Miscellaneaus Appeals from the decision of Mr. G. C. Cheap^ Judge the copy, ^d, 
of Rajshahye, dated 16tk December 1852. the copy beiu^ 

•^ •' "^ ' received by 

TARNEECHURN SINGH, (Petitioner.) order of the 

^ " court at larg'e, 

versus the application 

ordered to be 
BIRJA SOONDREE DASSEE. filed for hear- 

Vakeels cf Petitioner — Baboos Ramapersaud Roy, Bungsee Buddun coui^.^^ 
Mitter and Mr. J. G. Waller 

Vakeels of Biarja Soondree Da^see, — Baboos Sumbkoonath Pundit 
and Gobind Chunder Mooherjea. 



Case No. 186 of 1853. 

BIRJA SOONDREE DASSEE, (Petitioner,) 

versus 

TARNEECHURN SINGH. 

Vakeels of Petitioner — Baboos Sumbkoonath Pundit and Gobind 
Ckunder Mooherjea. 

Vakeels ofBirja Soondree Dassee — Baboos Ramapersaiid Roy, 

Bungsee Buddun Mitter, and Mr. J. G. Waller. 

This case is connected with another litigation, in which the two und"/"^"**^^' 
petitioners applied on conflicting titles to obtain delivery of pos- Actxix. of 
session of the property left by Piyaree Soondree Dassee, deceased, i^/eh^f^o 
upon proof of their respective grounds of right, according to the confliciinjc 
provisions of Act XIX. of 1841. The judge found that neither of P2I[iu^''to ob- 
them could establish their right to his satisfaction ; and refusing tain possession 
to give possession to either, stated in his decision that the proper- of property on 
ty should remain in the possession of any party who had got pos- award under 
session. The action, out of which the appeals immediately before ^^^^jf*^^.^.^ 
us have arisen, is one for rent against a tenant of one of the me- C^^an'order 
hals which belonged to Piyaree Soondree Dassee ; the action was that neither 
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bad mftde 
gfood such 
right aa would 
-warrant dis- 
turhance of 
actual posses- 
sion, and that 
all claimants 
should brings 
regrular suits 
a(2raiust parties 
bavinfir such 
.possession ; 
Held, that in, 
a suit for 
rent$ of the 

Sroperty un- 
er such cir- 
cumstances, 
the courts 
should admit a 
plaintiff on the 
frround of 
actual posses- 
Bion only, 
without fur- 
ther inquiry 
into his suc- 
cession, by 
title, to the 
deceased, 
leavlnfr the 
plaintiff, so 
admitted in 
the rent suits, 
ultimately 
liable to any 
claimant who 
mig'ht prove 
his rig-htof 
■uocesdiou. 



institated by her. On her deaths the moonsiff admitted the right 
of Tarnee Chum Singh to succeed Piyaree Soondree Dassee on the 
ground of adoption. The judge reverses that order, with reference 
to his decision in the Act XIX. case, and requires the moonsiff 
to admit to representation in the rent suit, any party, other than 
the two petitioners, who may establish their titles. This order is 
the one, the two appeals against which are now referred for 
decision to the full bench. 

JUDOMBNT. 

Messrs. J. R. Colvin and J. Dunbar. — ^We are of opinion 
that, for the purpose of carrying on the suit for rent, all that is 
necessary is that the moonsiff should ascertain who is the party 
at this time in actual possession of the mehal, and should allow 
his name to be substituted in the place of Kyar^e Soondree 
Dassee simply for the limited purposes of the suit. The summary 
adjudication, provided by the law for the settlement of questions 
of right to obtain possession from the actual holders of the pro- 
perty left by a deceased, has terminated in no one being held to 
have made good such right as would warrant a summary disturb- 
ance of possession. All claimants on title have been referred 
to a regular suit against those who have possession. Till such 
suits are brought and decided, the claim for rent must, in oir 
opinion, follow the fact of present possession, and the person, so 
in possession and levying rent^ will be ultimately liable to the 
party who establishes a right. 

The orders of the lower courts are reversed, and' the case re- 
turned to the moonsiff's court that he may give directions as to 
the right of representation for the purposes of the suit on the 
principle above explained. 

Mr. "W. B. Jackson — ^The judge has found that the party 
claiming as adopted son has not established the fact of adoption; 
his claim to represent the deceased in the suit is therefore unten- 
able. The other applicant is a sister, whose claim the judge has 
also rejected. The judge has now ordered notice to be issued for 
the appearance of other relations. I think the point should be 
disposed of on the ground of the right to succeed by inheritance; 
and not of mere possession. In fact, the only circumstance which 
can establish possession in such a case is the receipt of rent ; and 
the point at issue in this cfise is, who shall receive the rent? 
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Sbdkh Mahomed Ibrahim and others v. Ham Anogroh Singh and others. 
Atmand on application for special appeal^ (the lower appellate court 
\ Juwing thrown out an appeal because two only out of thirteen 

defendants had appealed for the reversal of the entire decree) with 
reference to the precedent in {he case Tameekaunt Lahoree, decided 
7th June 1852, and also to the special character of this case, ••• 379 
Musat. Hyatun and others v. Bebee Khyratun. 

RenMnd <u above, as the lower appellate court, on overruling a ded* 
sum of a court of first instance, resting on limitation, should have 
remanded the case for decision on the merits by the first court 4 
Material pleas of fact noticed, as requiring attention by the lower 
courts, ... 380 

Gnngahurree Bardhun v. Sreekishen Paul. 

Remand as above, the lower appellate court having upheld the decision 
of the moonsifs court without disposing of the pleas in appeal 
. seriatim, ••• 381 

r Parsuima((h Roy v. Bunseebudun Dass and others. 

Remand as above, as a statement of boundaries is not necessary in a 
suit for mere determination of rent, and because a plea of over" 
ffoluatiott, as in bar of a suit, is only material where it can affect the 
jurisdiction of a court, ... 382 

Messrs. Hill, Savi and Co. v, Pnddum Lochun Mullick. 

Remand as above, the lower appellate court having been in error as to 
the material iswe in the cause, ••• 383 

Madheoram Tbakoor v. Kalidoss Surma and others. 

Remand as above, the principal sudder ameen having admitted a new 
document and founded his decision on it, though there is no mention 
in it of the matter in dispute, ... 384 

Ilookna Debea v, Mohema Chunder Chuckerbuttee. 

Remand as above, the decision of the judge being erroneous with re- 
ference to the precedent in the case Tameekaunt Lahoree, decided 
7tk June 1862. •.. 385 

Mttsst. Radhamonee Dasea v. Dusrut Funtur Dass and others. 

Review admitted of an order of refection of application for special 
I e^pipeal. The decision of the lower appellate court reversed, and the 

case remanded to try whether the deea of sale, set up by the defendants, 
u is proved or not, ... 386 

^ Bhugwan Chunder Ghose and others v, Mrs. B. S. J. Rainey. 

^ Remand on application for special appeal, the judge having erroneously 

reversed an award by tJte collector for rent at the rate which had been 
fixed in a regular case for the assessment of the land between the same 
parties, ... 387-388 

Baboo Choonee Lai v. Dusoo Singh and others. 

Remand as above, the lower appellate court having nonsuited a case for 
dtfect of parties without due inquiry and reference to the averments 
made in the pleadings^ ••« 388 
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Roopun Singh and others o. Raja Mohesliwur Buksh Sineh. 

Remand as above^ that a plea of insufficiency of boundaries in the plaint 
might be duly determined, ... 389 

Gunesh Dey and others o. Juegeshur Chunder and another. 

Remand as above, the tUMntment, the ground of suit, not having been 
stamped, ... 390 

Sutt Chum Ghosal v. Radhanath Dutt Sircar and others. 

Remand as above, the decision of the lower court being insufficient with 
reference to Act XIL of 1843, and a judgment (noticed as very discre- 
ditable to the principal sudder ameen, Moulvee Mahomed KuUeem, of 
BackergtaigeJ having been passed, in reversal of the decree of the 
lower court, on a document which, on the face of it, could supply no 
proof, ... 391 

Serressenee Neelmonee Singh v. Ratndhun Misser. 

Held unanimously by all the judges of the Court, in dissent from a 
former decision of the Court, between other parties, of May 29th 
1838, that the Rajas of Pachete, on the Jungle Mehal Frontier, 
have not a general right to resume all tenures created by their 
ancestors, though they may have a right to resume tenures granted 
by former rajas to members of the family for maintenance. 
The principle of Regulation X. of 1800, in upholding any established 
usage in the Jungle Mehals of Midnapore and other distrusts, by which 
estates haioe, on the proprietor dying intestate, descended to a single 
heir, does not require that such estates should be regarded as abso* 
hUely indivisible. The right of primogeniture does not necessarily 
involve, and carry with it, an entail of the estate, 
A tulubi birmootur tenure, within the zemindaree of Pachete, entered 
among the calculated assets of that estate, at the decennial settle- 
ment, at a trifling quit-rent, held not to be a dependent talook, within 
the meaning of Regulation VIII, of 1793, but to be essentially a 
rent-free-tenure, the right to assess which, beyond the petty amount 
of quit-rent, must be tried according to the laws for investigating 
rent-free titles, ... 392 

Khoonkar Nusseeroodeen and others v, Chundeepersaud Roy. 

Remand on application for special appeal, the lower appellate court not 
having decided on the proper issue m the cause, which was one of con* 
flicting title, ... 399 

Ramdhun Mookenea v. Musst. Bemola Dassea and others. 

Remand as above, there being no stamp required for a deed relinquish- 
ing a ryot's jote, and the lower appellate court having given no 
opinion on the main fact for decision tn the case, ... 401 

Seraj Mundul v, Ruttun Mimdui and others. 

Remand as above, the court of first instance having omitted to send 
for a witness whom the plaint^ desired to call, •*. ib, 

Debeepersaud Surma o. Brijkishore Dass. 

Remand as above, the principal sudder ameen having taken iqf and tried 
the case on its merits in the absence of both the parties. ... 402 

Dhumee Dhur Dutt v. Chundeebur Dutt 

Remand as above, with reference to the decision in the case Bunwaree 
Lall V. ThakoorDutt Shahee, of January 21th 1853, Report p. 115, 
determining that a defendant, defaulting to appear in the lower court, 
may appeal, on the record of the case as made by the plaintiff, without 
showing cause for his default in the first court, .... 403 

Sheikh Bhukut Alee v. Shah Waris Alee. 

Remand as above, the lower appellate court having prohibited the ad- 
mission of evidence given in the criminal court by a witness said to 
be now dead. The plea of the defendant of non-payment must also 
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be receioed with suspicion unless he accounts for his previous admis' 
sion m the criminal court thai he had received the 100 rupees, ••• 404 
Ojashwiiri Dasea v. Collector of 24 Pergunnahs and others. 
Remand on application for special appeal, the decision of the lower appeU 
late court being incomplete in regard to part of the property sued for ; 
the rest of the decision iqtheld, ••• ib, 

Muhesli Chunder Boy and others v, Prankishen Roy and others. 

Remand as above, the lower courts having deciaed the case without exa* 
mining the taidads and other records, forming valuable evidence in 
the suit, ... 405 

Sookdebram Gbose and others v. Nursingh, alias Nayon Snrmah. 

Remand as above, as the lower appellate court had erroneously held^ on 
the appeal of the defendants in a cause, that their appeal could not 
stand for defect of parties, though the parties referred to had not 
been made defendants by the plaintiffs in the court cf first instance,,,. 406 
Chowdree Neelkaunt Kur Mahapator v, Gonrmohun Gosain. 

Remand as above., the lower appellate court having rejected a claim as 
barred by limitation, without due inquiry into the actual facts as to 
possession, with reference to the averments of the plaintiff in his 
pleadings, ... 407 

Hurpersaudnarain Tewaree v. Musst. Bukt Eoonwur and another. 

Remand as above, the lower courts having omitted to try an issue raised 
tit the case by a third party, as to whether thedtfendant had power to 
seU, ... 408 

Kirtee Pass Mehtee v, Radhamohun Patur and others. 
Remand as above, the lower appellate court having gone into, and decided 
on his view of, the facts of a cause, though recording 7Us opinion that 
the plaint was essentially defective in regard to boundaries, ••• t&. 

Radhamohun Mundul v. Gobindram Mundul. 

Remand as above, the judge having omitted to record a distinct finding 
on any of the pleas raised in appeal, ... 409 

Tamee Chatterjea v. Oomachum Mookerjea. 

Case remanded in special appeal, that a witness to a deed, held to haive 
been made a defendant in a suit regarding the validity of the deed 
without any fraudulent purpose, might be removed from the list of 
defendants, and summoned by the other defendants as a witness, should 
they desire it, within a reasonable time to be fixed. See precedent 
Sudder Dewanny Adawlut Reports 1850, p. 597. ••• 4 10 

Hajee Nooroollah v. Meer Waris Hossein and others. 

A plaintiff, who had for eighteen years held a portion of ceirtain lands, 
though termed wuqf, as privately heritable and divisible lands, — other 
portions being similarly held by other parties, co-heirs with the plain" 
t\ff of^the last occupiers, — was not allowed to bring a suit for exclusive 
possession of the whole lands as mootuwulee, upon tender of proof of 
their being wuqf, ••• 411 

Thakoor Snhaye and others v. Musst Lutchmun and others. 

Application for review of judgment rejected, ... 414 

Joynarain Ghose v. Anna Maria Jorden. 
Chunder Rishore Bhutacharge v. Anna Maria Jorden. 

Application as above rejected, the petitioner having, by implication, ad* 
mitted the term of limitation against him, ... 414-416 

Buchroo Dass and another v. Mohunt Nunha G^r and others. 

Application for review of judgment rejected, the grounds of the judg* 
ment being clear and deliberate, and no new light being now thrown on 
the case, ... 417 
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Radbamadhub Ghose v. Kaleenaih Chatteijea. 

Remamd on appticatum of special appeal^ as the kwer cowrU had erro^ 
neouih held ths amsint of the zemindar to he eeseatial to the validitf 
and a dmitn hilUy of ike sale of ajotdaree mteresi, ••« 418 

RamperMtid and othen v. Guiethee LidL 

Memand as above, the lower aftpellaie eomri having decided this ease hf 
a brief rrference to a decisum in aaother oase, and not npon its own 
record and proqfSf m^ 420 

Shamapenand Chand v. Ramanath Ghose and othen. 

Parbnttee Chum Paul o. Ramanath Ghose. 

Remand as above, a plea (/ limitation not having been daiig disposed 
of bif the lower conrts, ••• 421 

Nga Shoay Gan o. Musst Mee 8ho« 

lUmand as above, as though the Conrt held thai the Monlmein Courts 
had jurisdiction to try a suit for wrong done to the phantiff, in regard 
to a number of logs of timber which were legally *n his possession in 
a foreign territory ^ by the drfendant, who resided as a fimd tuAoM- 
iant w^lwa the Mouhnein jurisdiction eU the time of commencement of 
suit, a proper deduction had not been made, in directina the delivery 
to the platntiffofthe number of logs forthcoming and the payment 
ofthevaine of those missing, for the necessary cost tf transport of 
the logs to Mouhnein, and of their custody there, and as the average 
quality of the logs should hwe been ascertained so as to admit cfa 
fair valuation of the missing logs, ••• 422 

Dirpo Moyee Dassee v. Issenehunder Chowdree and others* 

Remand as above, the lower appellate court having decided on an 
erroneous view as to a stamp being required on a decree, on the 
reverse of which a consent was endorsed^ ••• 424 

Kulloo Kaleetah and another v. Gopeenath Sumuu 

Remand as above, as in a suit for redemption of a mortgage in the 
Assam Territory, it did not clearly appear whether the cause of 
action had, or had not, arisen so as to bar the claim under Section 
H, Clause 7 of the Assam Rules, which prohibits the admission of 
suits wherein the cause of action was prior to February 2ith IS26,, 425 

Umobatee and others v. Anund Gosein and others. 

Renumd on application for special appeal, the drfect of stamp which 
the judge had declared not available as a plea in appeal being a legal 
point, and therefore to be urged in appeal though passed over in the 
conrt of first instance, ••• 426 

Ramkishore Dus and another v. Tameechum Biswas and others. 

Remand as above, the principal sudder ameen having erroneously ruled 
that the valuation of the suit should be at three times the whole 
jumma, and not at the selling price, whereas there is no separate and 
distinct jumma on the lands which form the subject of the suit, ••• 427 

Mukoond Lai Bhukut v. Bishuneeram Halooee. 

Special appeal dismissed, the cert^ate not oovering aU the grounds 
of the judgment, ... 428 

Pudnn Rishore Dass v, Ishwur Chunder Baneijea. 

Special appeal dismissed, the point stated in the cert^ate being one 
not raised by the pleas in the lower courts, •.. 429 

Rnghoobur Dyal and others v, Chundee Dutt Patuk. 

Rughoobur Djal and others v, Chundee Dutt and others. 

Remand %n special appeal, the lower appellate court having omitted to 
decide the real issue in the cause as to the right of the plaintiffs to 
resume lands, hid by the defendant as lakhiraj, ••• 430A32 
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Sombhoochimder Chowdree v. Sbamakanth Lahoree Chowdree and othera. 

Special appeal rejected^ as a document from the public records is 
admissiole for consideration in appeal^ toithout assignment of 
reasons for its not having been produced in the court of first instance^ 
though the value of such document mutt he tested^ cmd though ihe 
mode of dealing with itj either by remand for inquiry ^ or by reception 
and investigation by the appellate courts must be a question for the 
discretion of that court. 

In the particular case, good grounds were stated by the appellant, and 
not contested by the respondent, for receiving the document, ... 433 

Hursuhye Singl^v. Lulleetram and oUien. 

Special empeal dismissed, as the point stated in the certificate was in 
regard to a question of rights not stated by the plaintiff as the ground 
of his suit, .. 435 

Government v. Hur Govmd Ghose. 

Held by all the judges of the Court, with the concurrence of the judges 
of the Western Court, that interest on the costs awarded, in a decree of 
the Privy Council, in favor of the Government on account of Causes 
conducted by it before that authority under the Statute 3 and 4 
WiliiamlV. Cap. 4 1, cannot be given by the Sudder Deuxinny Adawlut, 
where there is no order for the payment of such interest in the decree* 

Tins decision is contrary to, and annuls ihe authority of, the previous 
practice of the Court on the point, ... 437 
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The 4th April 1853. 

Present : 

W. B. JACKSON,EsQ.n , , 
J. R. COLVIN, Esq., J^^^9^^' 

Petition No. 798 op 1852. 



In the matter of the petition of Bam Anogroh Singh and others, 
filed in this Court on the 8th October 1852, praying for the 
admission of a special appeal from the decision of Mr. C. Oarstin, 
judge of Sarun, under date the 14th August 1852, affirming that 
of Mirza Mahomed Siddiq Khan, principal sudder ameen of that 
district, nnder date the 9th April 1849, in the case of Sheikh 
Mahomed Ibrahim and others, plaintiffs, versus Ram Anogroh 
Singh and others, defendants. 

It is hereby certified, that the said application is granted on 
the following grounds : 

(For the report of this case, see page 53 decisions of the judge, 
dated 14th August 1852.) 

The judge threw out the appeal, as two only of thirteen defen- 
dants apj^paled for reversal of entire decree, and not merely for 
that part of it which affects their own rights and interests, whilst 
they have also neglected to bring their co-defendants before the 
court as respondents. 

He has cited two cases of the Sudder Dewanny Adawlut as his 
authority for the course he pursued. 

We observe that the precedents quoted are not in point. The 
parties who did appeal, it is urged. Ram Anogroh and Jhundoo 
Lall, united in their own persons all the rights and interests in- 
volved in the question of the legality of the sale, and if the plain- 
tiffs made parties who had no interest in the case defendants, 
that is no ground for throwing out the appeal of those whose 
interests above are really and substantially concerned. 

It may be noted also that the precedents quoted have been 
modified by a decision of the Court at large, dated 7th June 1852, 
in the case of Tameekaunt Lahoree, versus Bhaguruttee Debea, 
respondent. The appeal, is admitted; the judge will pass a 
decision on the merits. 



Remand on 
application for 
Bpeoial appeal, 
the lower 
appellate court 
having* thrown 
out an appeal 
because two 
only out of 
thirteen de- 
fendants had 
appealed for 
the reversal of 
the entire de- 
cree, with re- 
ference to the 
precedent in 
the case Tar- 
neekaunt La- 
horee, decided 
7th June 1852, 
and also to the 
special charac- 
ter of this case. 
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The 4th April 1853. 

Present : 

SirR. barlow, Bart., ) n^.. 
J. R. COLVIN, EsQ,^ / •^'*^^^' 

Petition No. 820 of 1852. 

Remand «a In the matter of the petition of Bebee Khyratun, filed in this 

wir a^pli-^ Court on the 22nd November 1852, praying for the admission of a 

late court, on special appeal from the decision of Mr. W. St. Quintin, additional 

dSn'S^a J^dge of Tirhoot, under date the 23rd August 1852, reversing that 

court of first of Mr. E. D^Costa, Principal Sudder Ameen of that district, under 
in^*SSTimi-*** date the 11th July 1851, in the case of Mussamut Hyatun and 

tation, should othcrs, plaintiffs, versus Bebee Khyratun, defendant. 

^fieTGmwi^' jt ig hereby certified, that the said application is granted on the 

eci Liie CttSo lor ^ ~~ , ^ 

decision on following grounds : 

the fir^^urt. ^^^ Judge's dedsion will be found at page 360 of the Tirhoot 

Material Reports of 23rd August last.) 
pleas of fact The principal sudder ameen threw out the plaintiffs, who had 

quiring atten- s^cd for costs awarded in 1822, on the score of limitation, and also 
Jjo]^ by ttie^ with reference to the Constructions, Nos. 3 and 136. In appeal, 

" '" the judge was satisfied, quoting the same authority, that sufi&cient 

reason for delay in taking out exepution had been assigned, name- 
ly, that the plaintiffs were unable to discover any property belong- 
ing to the defendant before the 10th of May 1837, and they 
brought this action within twelve years of their discovery. He 
therefore reversed the principal sudder ameen's decision^ and gave 
judgment in favor of the appellant with costs. 

In special appeal it is urged, that the costs having been awarded 
in 1822, and this action brought only in 1846, the limitation law 
bars the suit ; and secondly , — that if the Court hold it to be other- 
wise, the judge should have remanded it to be tried on its merits 
in the first court. 

In her answer, defendant urged payment of the costs, and also 
that the village koolian, which the judge states was made over to 
her in 1837, was bought by her in 1206 F., on conditional sale, 
which created a valuable interest, capable of attachment and sale. 
The judge records that there is no proof whatever that these 
court expenses were ever satisfied, and has omitted all mention 
of the allegation that defendant bought as above the village in 
1206, by which she would repudiate the assertion that she con- 
tinued a pauper up to 1837. 

These pleas ought to have been sent back for determination in 
the court of first instance, when the judge held that the law of 
limitation did not apply to the case. We admit the appeal, and 
remand the case to the principal sudder ameen, who will carefully 
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go into all its merits. The circumstance of the delay which was 
allowed to occur before this action was instituted in 1846, though 
the plaintiffs admit that they became aware that in 1837 the 
defendant had acquired property, is worthy of notice. 



tim. 



The 6th Apkil 1853. 

Present : 

W. B: JACKSON, E8Q.,> .^ 
J. DUNBAB, Esq., l^^^^- 

Petition No. 365 op 1852. 

In the matter of the petition of Sreekishen Paul, filed in this |^"*^^ "" 
Court on the 18th June 1852, praying for the admission of a tpp^uutewmrt 
special appeal from the decision of Moulvee Abooul Khyr Maho- having upheld 
med Alee, principal sudder ameen of Tipperah, under date the the moonsTff^s 
22nd March 1852, affirming that of Moonshee Abdool Khalik, court without 
moonsiff of Toobkeebograh, under date the 16th January 1852, the^L^in 
in the case of Gungahurree Bardhun, plaintiff^ verstis Sreekishen appeal smo- 
Paid, one of the defendants. 

It is hereby certified, that the said application is granted on the 
following grounds : 

The defendant, appellant, Sreekishen Paul says, that the prin-> 
cipal sudder ameen has upheld the decisions of the lower court 
without disposing of his pleas of appeal seriatim. 

We find that this is true. The petitioner urged that his 
brother was absent in Calcutta when the bond was written, and 
that in a former suit between the parties, no mention was made 
of the bond in question, though, from the nature of the suit, it was 
probable that mention would have been made if the bond existed. 
There are some other objectioos. The principal sudder ameen 
merely says he sees no reason to interfere ^f^ith the moonsifif^s 
order. 

We reverse the decision, and remand the case. In disposing of 
it again the principal sudder ameen will state clearly and dis- 
tinctly why he considers each of the pleas of the appellant inad- 
missible* 
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Remand as 
above, as a 
statement of 
boundaries is 
not necessary 
in a suit for 
mere determi- 
nation of rent, 
and because 
a plea of 
over-valua* 
tion, as in bar 
of a suit, is 
only material 
where it ean 
Affect the ju- 
risdiction of a 
court. 



The 6th April 1853. 
Present : 
Sir R. barlow, Bart., 



R. COLVIN, Esq., 
Petition No. 735 op 1852. 



> Judges. 



In tlie matter of the petition of Pursunnatli Roy, filed in this 
Court on the 2nd October 1852, praying for the admission of a 
special appeal from the decision of Mr. R. N. Skinner, judge of 
Jessore, under date the 18th August 1852, remanding the case by 
reversing that of Oopenderchunder Nyaruttun, principal sudder 
ameen of that district, under date the 10th September 1851, in 
the case of Pursunnath Roy, one of the plaintiffs, versus Bunsee- 
budun Dass and others, defendants. 

It is hereby certified, that the said application is granted on the 
following grounds : 

The nature of this case is shown by the subjoined copy of the 
decision of the judge. 

" This suit was brought to fir the rent of 38 khadas of land 
in Mawool, at rupees 1,296. 

'^ Defendant denied the possession of so much land, and 
declared his jumma to be mouroosee^ fixed at sicca rupees 81, and 
the area of his tenure to be 10 khadas 2 pakees. 

" Objections were raised to the ameen's measiirement, and 
claim is laid to part of the land he measured by objectors. 

" The roidad gives 12 khadas 7 pakees, as the area of the land. 

" The principal sudder ameen decreed that rupees 242-0-1 3-0| 
should be the Jumma. 

'^ The appellant protests against the decision. 

'* The decree is defective. No boundaries are given either in 
the plaint or decree. 

" The effect of over-estimating extent and assets is to remove 
the suit from the cognizance of the court, by which, according to 
the law of the country, it ought to be determined — Sudder De- 
wanny 1848, 29th June, page 613; 1850, 12th March, page 43; 
1849, 4th December, page 431. 

'^ I therefore reverse the decision and remand the suit for 
re-adjudication.^' 

The reasons given by the judge are quite insufficient, and the 
order incorrect upon his own grounds. 

Boundaries are not required in a suit for rent. 

There has been no over-valuation of suit so as to affect the 
right of the principal sudder ameen to try it. 

The suit ought clearly, had the judge been right on the above 
points, not to have been remanded for re-adjudication by the 
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principal sudder ameen's courts but should have been disposed 
of by an order of the judge's court. 

The case is remanded for decision by the judge on the merits^ 
as regards the correct assessment of rent. 



The 6th April 1853. 

Present : 

Sir R. barlow, Bart., 1 r, .^^^ 
J. R. COLVIN, Esq., ' y^9es. 

Petition No. 758 of 1852. 



In the matter of the petition of Messrs. Hill, Savi and Co., Remand as 
filed in this Court on the 5th October 1852, praying for the f^Ir ap^i- 
admission of a special appeal from the decision of Mr. J. C. late court hay- 
Brown, judge of Nuddea, under date the 24th July 1852, revers- e?S)?^"to the 
ing that of Ramlochun Ghose, principal sudder ameen of that material issue 
district, under date the 29th December 1849, in the case of Messrs. ^" ^® *^*^^- 
Hill, Sari and Co., plaintiffs, verem Puddum Lochun Mullick, 
defendant. 

It is hereby certified, that the said application is granted on the 
following grounds : 

(For the report of this case, see page 48 judge^s decisions, 
zillah Nuddea of 24th July last). 

The principal sudder ameen, it will be seen, decided in the 
plaintiffs' favour, and the judge set aside the pleas of the defen- 
dant that the lands were deumttur^ which he said was not the sub- 
ject of the suit, adding that the principal sudder ameen had 
given his reasons for declaring the lands were not detvuttur at 
great length, but as the suit was not instituted to contest that 
point, there was no reason to go into them. 

In his judgment the judge states that the Dhee Hossimpore, 
now under litigation, has been already declared by the Sudder 
Court, in a summary decision of 25th March 1844, inalienable, till 
it is decided in a regular suit whether the land be deumttur. It 
is for the purpose of obtaining possession under foreclosure of 
mortgage that this suit is brought. The defendant does not 
deny the transaction ; but pleads that the land is detvuttur, and 
therefore not alienable. He was not aware that he could not 
alienate property which was ancestral deumttur, set apart for the 
service of Anund Beharee Thakoor. 

The essential point in the disposal of this case is the question 
of deumttur, which the judge is of opinion does not form the 
subject of the suit; until that issue be settled, the legality and 
validity of the alienation to the plaintiffs cannot be determined. 
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The Court observe that the plaint, taken in connexion with the 
plea of dewuttur urged in the answer, raises the whole question 
of the validity of the deumttur, without a specific suit to declare 
it bad. 

The case will be re-tried by the judge with reference to the 
above remarks on the remand. He will give a short abstract of 
the principal sudder ameen^s grounds of judgment, and will 
himself also detail those on which his own judgment may be 
founded. 



tlemand as 
above, the 
principal sud- 
der ameen hav- 
ing admitted a 
new document 
and founded 
his decision on 
it, though 
there is no 
mention in it of 
the matter in 
dispute. 



The 6th April 1853. 

Present : 

W. B. JACKSON, Esq., 
J. DUNBAR, Esq., 

Petition No. 858 of 1852. 



^' > Jttfl^w. 



In the matter of the petition of Madheoram Thakoor, filed in 
this Court on the 23rd November 1852, praying for the admis- 
sion of a special appeal from the decision of Sreenath Bidva- 
bagish, principal sudder ameen of Chittagong, under date the 
12th August 1852, reversing that of FurhutooUah, moonsiff of 
Bhojpore, under date the 2nd June 1851, in the case of Madheoram 
Thakoor, plaintiff, versus Kalidoss Surma and others, defendants. 

It is hereby certified, that the said application is granted on the 
following grounds : — 

Plaintiff sues to set aside a settlement of certain lands in 
mouza Hurwal Churree. The moonsiff decreed to plaintiff. 

In appeal the principal sudder ameen admitted a new docu- 
ment on the part of defendants, viz., a hibbanama ; and on this 
document mainly reversed the decree. 

Plaintiff says that there is no mention in the new document of 
mouza Hurwal Churree j and the principal sudder ameen's 
decision is defective, inasmuch as the connexion between the 
document and the matter in dispute in this case is not made out. 

We find that there is no mention of the mouza in question in 
the deed, and the defect pleaded exists — moreover, as a new docu- 
ment was admitted by the principal sudder ameen, it would 
have been better had he referred the case to the moonsiff for 
retrial. 

The decisions of the principal sudder ameen and moonsiff are 
therefore reversed, and the case remanded to be tried again before 
the moonsiff; where the effect of the hibba will also be taken 
into consideration. 
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The 6th April 1853. 

Present : 

W. B. JACKSON,EsQ.,l . , 
J. DUNBAR, Esq., r"""^^"^ 

Petition No. 868 op 1852. 



In the matter of the petition of Mohema Chunder Chucker- Remand an 
huttee, filed in this Court on the 23rd November 1852, praying cidon'of^h/^ 
for the admission of a special appeal from the decision of Mr. C. judg^ beiugr 
Steer, Judge of Dacca, under date the 19th August 1852, affirm- ^X^^ to^**" 
ing that of Moulvee Mahomed Nazim Khan, principal sudder tbeDrecedeot 
ameen of Furreedpore, under date the 23rd July 1849, in the case Tarneei^unt 
of Rookna Debea, plaintiff, versus Mohema Chunder Chucker- Lahoree, de- 
buttee, one of the defendants. f^ 7th June 

It is hereby certified, that the said application is granted on 
the foUowing gronnds : 

In the original case Mohema, petitioner, and Anund Chunder, 
made the same defence. The judge says, that the decision of the 
principal sudder ameen destroyed the rights of both ; but only 
Mohema appealed. Anund Chunder's widow did not join in the 
appeal or msike a separate appeal. Mohema^s appeal is against 
the whole of the decision of the Court against him and his joint 
defendant. The judge declares such an appeal inadmissible 
under precedent Sudder Dewanny Adawlut, 18th June 1851, 
and dismisses it with costs. 

The precedent of 7th June 1852, Tarneekaunt Lahoree^s case, 
overrules the precedent cited. It is there declared that not only 
the appeal of one out of several joint defendants is admissi- 
ble, but that the appeal court can, on such an appeal, interfere as 
regards the interest of the joint defendants not present, as well as 
that of the defendants present. The judge's decision is therefore 
erroneous. 

The decision is reversed, and the case remanded for retrial with 
reference to the precedent cited. 
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The 9th April 1853. 
Present : 
W. B. JACKSON, Esq., Judge. 

Petition No. 65 of 1852. 
Petition No. 65, review of Judgment. 

Review ad- In the matter of the petition of Mnsst. Radhamonee Dasea, 

rrdw^of re-Sc- ^®^ ^^ *^^® ^^^^ ^^ *^® "^^^ October 1852, praying for the ad- 

tionofappiu' mission of a special appeal from the decision of Mr. C. Mackaj, 

r^^'iai*"'^ 1 P™c^P^l sudder ameen of Furreedpore, in Dacca, under date the 

?Se deciS^ 15th March 1852, reversing that of the moonsiflFof Bhanga, under 

o^^^o^«r date 28th November 1850, in the case of Musst. Radhamonee 

re^Sse?, and Dasea> plaintiflF, versus Dusrut Puntur Dass and others, defendants, 

the (»6e re- It is hereby certified, that the said application is eranted on the 

manded to try ^n* j 

whether the ^ following grounds : 

deed of sale, This case was before disposed of by Mr. Mytton and myself 
defeudaMte% rejecting the special appeal, on the ground that the plaintiflTs 
proved or not. ikraruama had not been established, she coidd therefore have 
no claim. 

She now applies for review, and as Mr. Mytton has left the 
C!ourt, I admit the review, because I find that the suit is not laid 
on the ikramama. The petitioner says, her husband was proprie- 
tor of a share in talooka NoorooUahgunge, &&, and this right has, 
on his death, devolved on her : the defendants set up a plea of sale 
to them by the husband ; this deed of sale was rejected by the 
moonsiff as not proved, but the principal sudder ameen reversed 
the decision. 

On the 9th September 1851, two judges of the Court reversed 
the decision of the principal sudder ameen, and remanded the 
case for re-trial for two defects. — 

First, — The principal sudder ameen had not recorded the points 
for decision in appeal. 

Second, — He had considered the deed of sale to defendants 
proved by a single witness. 

In his new decision the principal sudder aineen afiSrms his old 
order, but he has not laid down the points for decision, as directed, 
and instead of attending to the directions of the Court as regards 
the deed of sale, he contents himself with pointing out what he 
considers errors in the application for admission of special appeal, 
with which he has nothing to do ; he further observes that he has 
rejected the claim not on the evidence of the deed of sale supported 
by one witness, but on the want of proof of the ikramama filed 
by the plaintiff; now the plaintiff claims as successor to her hus- 
band, whose title is admitted, and if the previous sale by the hus« 
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band is not proved, the right of the plaintiff follows necessarily, 
unless barred by lapse of time. 

I therefore, reverse the decision of the principal sudder 
ameen for the second time, and remand the case ; the principal 
sudder ameen will distinctly lay down the points for decision in 
appeal and will then dispose of the case carefully and distinctly, 
having due heed to the observations above made by the Court on 
the nature of the case. 



TfiB 12th April 1853. 

Present : 

W. B. JACKSON, Esq., \^ , 
J. DUNBAR, Esq., |-^«»?« 

Petition No. 875 of 1852. 



In the matter of the petition of Mrs. B. S. J. Rainey, filed Remand on 
in this Court on the 23rd November 1852, praying for the admission JPP"^^^** ^^{ 
of a special appeal from the decision of' Mr. R. M. Skinner, judge the^udffeEav- 
of Jessore, under date the 28th July 1852, confirming that of Baboo {"^^^^^^^d"^^ 
Opender Chunder Nyaruttun, principal sudder ameen of that ana^ard^y 
district, under date the 1 9th August 185), in the case of Bhugwan ^^ coUector 
Chunder Ghose and others, plaintiflfs, versus Mrs. B. S. J. R«aney, rate^which\^ad 
defendant. , been fixed in a 

It is hereby certified, that the said application is granted on the fof the m^ 

following grounds : - Bessment of 

The suit is to reverse a summary award for rent* ttee^the wme 

The judge tried the case on two issues— parUea. 

First, — Whether the assessment of rent per beegah was legal, 
under which the summary award was made ? 

Second, — Whether the measurement of the land was proved ? 
The judge makes observations relative to the measurement by 
Mr. Smith ; but eventually remarks that Mr. Bentall had ruled 
that after measurement the ryots might object within a limited 
time. 

But the judge decides the case on the point of the rate of rent ; 
he observes that the collector could only award the rent paid in 
past years : he could not, therefore, award the rent of 8 annas per 
beegah fixed by the decision of 20th June 1845, which was for 
more. He therefore reverses the collector's decision. 

Now in the case decided on the 18th December 1848, the suit 
was between the same parties, and for the assessment of this very 
land ; and it was accordingly assessed at 8 annas per beegah ; the 
collector was, therefore, competent to award at that new rate, 
although it may have been above the rent paid in past years. 
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See preced- 
ing' case. 



The jadge's decision is therefore reversed and the case remand- 
ed. The rate fixed by the decision of 18th December 1848^ was 
awardable by the collector ; and the jadge should proceed to dis- 
pose of the case on that principle, and to decide any other issues 
which may arise with reference to the extent of the holding. 
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Th£ 12th April 1853. 

Present : 

W. B. JACKSON, Esq., \ ^ j 
J. DUNBAR, Esq., ^^^ff^'- 

Petition No. 876 of 1852. 



In the matter of the petition of Mrs. B. S. J. Bainey, filed in 
this Court on the 23rd November 1852, praying for the admission of 
a special appeal from the decision of Mr. B. M. Skinner, judf^e of 
Jessore, under date the 28th July 1852, confinning that of Baboo 
Opender Chunder Nyaruttun, principal sudder ameen of that dis- 
trict, under date the 19th August 1851, in the case of Bhugwan 
Chunder Ghose and others, plaintiffs, versm Mrs. B. S. J. Rinney, 
defendant. 

(For grounds of admission of the special appeal see^ preceding 
case No. 875 of 1852.) 



The 18th April 1853. 

Present : 

Sib R. BARLOW, Bart., 
J. R. COLVIN, Esq., 

Petition No. 796 op 1852 



> Judges. 



In the matter of the petition of Baboo Choonee Lai, filed in 
this Court on the 8th October 1852, praying for the admission of 
a special appeal from the decision of Mr. W. St. Quintin, addi- 
tional judge of zillah Tirhoot, under date the 2nd August 1852, 
reversing ^that of Dataram Pundit, sudder ameen of above zillah, 
under date 15th September 1851, in the case of Baboo Choonee 
Lai, one of the petitioners, plaintiff, versus Dusoo Singh and 
others, defendants. 

It is hereby certified, that the said application is granted on 
the following grounds : 

( See page 332, additional judge's decision of 2nd August last.) 

The plaintiff claimed certain lands as in Jugdesf ore, which the 
defendants claim as in Bhojepore^ and sued to reverse a proceeding 
under Act IV, of 1840. 
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The sudder ameen gave a decision in their favor^ with mesne 
profits to be ascertidned. 

The defendants appealed to the judge^ and pleaded for nonsuit, 
on the ground that all the Bhojepore proprietors had not been 
made parties to the suit 

The plaintiff in answer to the appeal urged, that there was no 
defect. Bambhorose, who it was stated ought to have been pre- 
sent in the case, was only aUuded to in the Act IV. proceeding 
as one of the rioiers, and that further that he had no interest in 
the estate. It is urged on the part of the special appellant that 
the judge has assumed that Rambhorose was charged as one of 
the proprietors of Bhojepore in the Act IV. case; whereas, it 
appears that he was, as pleaded, only mentioned as a nephew of 
Dasoo, and one of the rioters. The plea that Bambhorose was 
a proprietor, and had not been included as a defendant by the 
plaintiff, is not, as stated by the judge, distinctly made in the 
answer. — ^That point was only raised by some interlocutory pro- 
ceeding in the case^nd the sudder ameen recorded in his decree 
that he was of opinion that no proprietor's name had been omitted. 

The judge held, without apparently any formal inquiry, other- 
wise, and on that ground only nonsuited the plaintiff. 

"We remand the case for farther ioquiry to the judge to deter-, 
mine, with reference to the proceedings in the record, whether 
Bambhorose was or was not a proprietor whose absence caused 
a defect of parties, and whether that plea was so distinctly stated 
in the answer as to call imperatively for an order of nonsuit. 



The 13th April 1853. 

Present : 

Sir It BABLOW, Bart., 1 j- .^^, 

J. B. COLVIN, Esq., ^"^9''' 

Petition No. 799 of 1852. 

In the matter of the petition of Baja Moheshur Buksh Singh, ab^veTtSat a 
filed in this Court on the 8th October 1852, praying for the ad- plea of ia- 
mission of a special appeal from the decision of Mr, W. St. SSfnS ""^ 
Qnintin, additional judge of sillah Tirhoot, under date the 8th in the plaint 
July 1852, confirming that of Moulvee Abool Burkut, moonsiflF of 31^* deter- 
Durbangha, under date the 19th April 1850, in the case of Boopun mined. 
Singh and others, plaintiffs, versus Baja Moheshwur Buksh Singh, 
defendant. 

It is hereby certified, that the said application is granted on the 
following grounds : 

(The case isreportedatpage 282 of Zillah Decisions,8th July 1852.) 
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The plaintiffs sue to set aside two ]proceedings by tlie sessions 
judge ; they got a decree for the lands in dispute from the moonsiff^ 
and in appeal the judge upheld that officer's decision, on the 
ground that no exception appeared to hay<5 been taken to the 
moonsiff's inquiry made in presence of agents of both litigants. 
The judge sets forth that the lands are evidently alluvial^ and are 
liable every year to a change of boundary. 

The plea urged for admission to special appeal is defect of 
boundaries of the land claimed in the plaint. No complete 
boundaries are given in the plaint^ nor is it shown by reference to 
.the terms of the foujdaree proceedings that they contain any 
specification of boundaries, which, under the rulings of the Court, 
would be held sufficient. 

The annual change of boundary to which the lands are liable, is 
a strong reason for requiring that the boundaries, such as they 
existed at the time of the filing of the plaint, should be laid down 
distinctly, in order to execution of decree. 

The case must be remanded to the judge, who will in his 
decision clearly state whether there is on the record in connexion 
with the foujdaree proceedings that specification of boundary which, 
under the existing law and practice of the Court, can justify a 
decree in plaintiffs' favor. 

The 13th April 1853. 

Present: 

Sir R. barlow, Bart.,1 y- , 
J. R. COLVIN, Esq., ]^^^9^^ 

Petition No. 800 op 1852. 

Remand as In the matter of the petition of Juggeshur Chunder and another, 

cumeit,^e ^led in this Court on the 8th October 1852, praying for the 

^und'of suit, admission of a special appeal from the decision of Mr. A. Davidson, 

been'^stoiped. principal sudder ameen of Midnapore, under date the 28th July 

1852, confirming that of Moonshee Kliyrat Hossein, officiating 

sudder ameen of that district, under date the 11th December 1851, 

in the case of Gunesh Dey and others, plaintiffs, versus Juggeshur 

Chunder and another, defendants. 

It is hereby certified, that the said application is granted on the 
following grounds : 

This is a suit for balance due in transactions between the parties, 
as settled by an acknowledgment in a page of the plaintiff's 
khata-buhee, signed by the defendant's father. 

The plea in special appeal is, that this document being the 
ground of suit, and the evidence, relied on by the plaintiff, of the 
agreement of the defendant's father to pay the amount, ought to 
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have been stamped, and that, not berng stamped, it follows that 
the case must be dismissed^ though with the consequences only of 
a non.suit 

^ An authenticated copy of the page of the khata-buhee is filed 
unstamped. 

The ground taken is valid, and the case is remanded to the 
principal sudder ameen to be again decided, with reference to the 
stamp law^ and to the precedents of this Court in reference thereto. 



The 13th April 1853. 

Present : 

Sir R. barlow, Bart., \j^„.^ 
J. R. COLVIN, Esq., ^^^ffes. 

Petition No. 807 op 1852. 



In the matter of the petition of Raja Sutt Chum Ghosal, filed 
in this Court on the*8th October 1852, praying for the admission 
of a special appeal from the decision of Moulvee Mahomed 
Knleem, principal sudder ameen of Backergunge, under date the 
23rd July 1852, modifying that of Baboo Umbika Churn Mitter, 
moonsiff of Cowcalee, in the case of Sutt Churn Ohosal, plaintiff, 
versus Radhanath Dutt Sircar and others, defendants. 

It is hereby certified, that the said application is granted on the 
following grounds : 

Plaintiff sued for balance of rent at rupees 8 per annum. The 
defendants pleaded that their jumma was sicca rupees 3-12-0-15, 
and was their right jumma. 

The moonsiff decreed for plaintiff, giving his reasons in detail. 

The principal sudder ameen in appeal upheld defendants^ 
jumma, on the strength of a perwannah of 1808, and reversed the 
moonsiff's decision. 

This application is put forward on two grounds : — 

First, — Defect of compliance with requisitions of Act XII. of 
1843. 

Second, — That the amount of defendants' jumma has been fixed 
in the decree without any inquiry into the real amount, and that 
the perwannah itself, on which the principal sudder ameen relies, 
fixes no amount whatever. 

Both pleas are good. The principal sudder ameen rests his 
decision on the perwannah as fully proved, whereas the moonsiff 
shows that no inquiry was held on the point now at issue, when 
ih9± perwannah was sent out by the judge on the prayer of 
sundry ryots against exactions of rent made by Kalee Sunker 
Baboo and others. Such a decision as that of the principal sudder 
ameen is most discreditable t;o an officer of old standing. No 
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trouble has been taken to meet the reasoning of the moonsiff, and 
judgment has been fqanded, in reyersal of it, on a document 
which contains on the face of it no proof whatever in support of 
the defendants^ pleas. 

The principal sudder ameen will on remand record his reasons 
at length for any judgment which he may pass. It must be 
obvious that an averment made by sundry ryots, as set forth in 
the perwannah, cannot be held to be, without any investigation as 
to the amount of their several jummas, in the least degree conclu- 
sive and complete proof of the proper rents due by them to the 
petitioner. 



The 14th April 1853 

Present: 

Sir R. barlow, Bart., 
W. B. JACKSON, Esq., 
J. R. COLVIN, Esq., 
J. DUNBAR, Esq., 

Case No. 215 op 1852. 



Judges. 



Special Appeal from the decision of Major J. Hannyngton, Deputy 
Commissioner of Hazareebaugh, dated 16th September 1851, 
confirming a decree of Captain G, N. Oakes, Assistant Agent 
to the Governor General of that district, dated 2Sth June 1850. 

SERRESSENEE NEELMONEE SINGH, (Plaintipp,) 
Appellant, 

versus 

RAMDHUN MISSER, (Dependant,) Respondent. 

Vakeels of Appellant — Baboo Jvgdanund Mookerjea and Mr. WaUer. 

Held unani- This casc was admitted to special appeal on the 27th April 
mouaiy by all 1352 under the following certificate, recorded by Messrs. Colvin 

the judpes of , ^--.„ ^ ' ^ 

the Court, in and Mills : 

fJrawd^SoS " "^^ ^^^ ^^ brought by the Raja of Pachete to assess 

o7The Court, mouza Simlcah, designated a tullubi birmooter tenure, or a 

between ^otiier birmooter tenure paying a quit^rent, at pergunnah rates. 
l9thT8^, that ^' The assistant to the commissioner d^missed the claim, and 

Uie Rajas of fn appeal the deputy commissioner upheld this decision. He was 

th^e'jun^ie " of Opinion that, though the decree of the Sudder Dewanny Adaw- 

Meh^ Fron- lut, of the 29th of May 1838, cited as a precedent by the plaintiff, 

a K«nerafri^ht dcclarcs that it is at the option of the ruling Raja of Pachete to 

to resume all confirm or annul at his pleasure all grants or leases originating 

l^thdr'ancS^ ^^^ ^^8 prcdeccssors, yet it was repugnant to justice to apply this 

tore, thougrh principle to bond fide tenures, which are proved to have existed 

al^rigbt^to \7-^ before the decennial settlement, and to have never been subjected 
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to a variable assessment^ more especially as it is sliown in Mr. 
Wilkinson V letter of the 8th of December 1884 that the power to 
revoke tenures is restricted to the revocation of tenures granted 
to members of the raja's own family for their maintenance. 

" It is contended by the petitioner that the decree, above 
quoted, recognized the power of the reigning raja to cancel all 
tenures created by his predecessors, that the onus probandi in this 
case was with the defendant, and that he had produced no suffi- 
cient legal evidence to prove his title to hold the village at a fixed 
jumma in perpetuity. 

" We admit a special ^peal to try the following points : 

Firsty — " Whether, according to the usages of the family as 
recognized by the decree of this Court in the case of Puddun 
Lochun Chuckerbuttee, dated the 29th of May 1838, the Raja of 
Pachete has a general right to resume tenures created by his 
ancestors ? 

Second, — ^' Whether, if he be not so entitled, the facts establish- 
ed in this case, viz., that the tenure existed at the time of the 
decennial settlement with a stated jumma of Sicca rupees 9-1-2 in 
the decennial settlement papers, and that the ancestors of the de- 
fendant held possession for some imdetermined period, thoagh not 
shown to be twelve years anterior to the decennial settlement, 
give any right under the Regulations to hold at that fixed jumma 
without any further increase ? 

Thxrd, — " Whether oral evidence alone is sufficient to establish 
the fact of paying at a fixed rent since the time of the decennial 
settlement, — and is not the onus of proving his exemption from the 
general rule of assessment, upon complete proof adduced, on the 
defendant ; that is, is not the deputy commissioner wrong in cast- 
ing on the plaintiff the onus of proving that a variable rate has 
been paid ? 

Fourth, — '' Whether a tullubi birmooter tenure is a tenure 
within the meaning of Regulation VIII. of 1793 regarding 
talooks subject to increase of assessment, or whether the jumma 
which was assessed as a quit-rent on a birmooter tenure and 
included as an asset in the gross proceeds of the estate on which 
the jumma payable to Government was adjusted, is in any way 
liable to enhancement by the zemindar, the Pachete Raja, the 
area of the village being above 100 beegahs^' ? 

Jugdanund Mooherjea for petitioner reads the Sudder Court's 
decision in the case Lukhun Chuckerbuttee, appellant, versus the 
Raja of Pachete, respondent, dated 29th May 1838, present : Mr. 
T. C. Robertson, Mr. Braddon and M% Wigram Money. 

The pleader ai^ues that the decision of the majority of the Court, 
Messrs. Braddon and Money, declared the authority of the 
Raja of Pachete to break up any tenure granted by his ancestors. 
In a case reported at page 282 Sudder Dewanny Adawlut Decisions 
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of 24th Pebmary 1840, volume VI., which was afterwards coniinii- 
ed by the Privy Council, and the basis of which was the^ecisioa of 
May 1838, the same principle was laid down. Another case of 22d 
February 1837 Beebee Punchun Koomaree, appellant, versus 
Raja Oour Narain Deo, of Pachete, reported at page 140 of the same 
volume, in which Mr. T. C. Smith, a judge of the Court, held, " that 
the reigning raja had the power of revoking and cancelling all grants 
made by his predecessors, the power of making such grants 
being restricted in regard to the period of the grant to the lifetime 
of the grantor -/' The pleader quotes another case at page 155 of 
the same volume, declaratory of the rights of the Raja of Tipperah, 
where it was held that the reigning raja was not competent to alie- 
nate the lands of the zemindaree of the raj, for a period extending 
beyond the term of his own life ; Upon these precedents the 
pleader urges that the family usage must be upheld, and that the 
proof on the record will establish what the family usage in the 
Pachete raj is. 

Mr. Waller in support.---If I am right in my interpretation of 
the term " koolachar,'* which I hold to be synonymous with 
" dustoor-i-khandan,^' the question now beforet he Court is one, the 
result of which will affect all the oldest families in the coun- 
try. The preservation and indivisibility of the property is the 
main . object ; ordinarily, estates are divided by Hindoo law 
amongst all heirs, but family customs rule in certain cases and in 
certain places. 

The Courtis decision of 1888, which is final, has proved the cus- 
tom in the Pachete Raja's family ; can the Court re-open it ? 
Koolachar does not allow of an alienation beyond the lifetime of 
the reigning raja. It is stated that the cases quoted refer to 
cases in which the parties concerned were of the same family ; be 
it so, but the point determined was not however a question of 
inheritance by family usage, but the general question that no 
reigning raja had power to alienate beyond his own lifetime. 
The pleader relies on Hindoo law and usage, not on Regulation law, 
further than as it supports his argument as to the law of primogeni- 
ture, and if there be no prohibition by Regulation law, the family 
customs must be upheld under the Hindoo law generally. 

Kishen Kishore, who took up the case for the respondent, at the 
request of the Court without any vakalutnama, answered. — The 
petitioner, plaintiff in the court of first instance, adduced wit- 
nesses to establish the family custom of the Pachete raj that the 
reigning raja could not alienate beyond his own lifetime. The 
deputy commissioner disqjpredited the witnesses. A judgment 
between parties in a cause cannot affect the rights of a third party 
in another cause, further than as matter of evidence, so that the 
decision of 1888 does 'not preclude my rights ; all the other deci- 
sions are in cases between relatives, and I need not, for the pur-^ 
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penes of this case, refer to them, I now read the decision of 1888. 
The case in the lower court did not turn upon the dustoor-i-khan- 
dan, nor was that the question before Mr. Robertson, who first 
took the case up in appeal. 

When Mr. Braddon heard it, the question was raised before him, 
and he declared that no reigning raja could alienate beyond his 
hfetime. Whence this arose, and why, is not shown. 

Mr. Wigram Money followed ; he quoted certain letters which 
passed between Captain Wilkinson and the Secretary to Govern- 
ment, and referred to other proofs put in by the parties to the 
cause, namely, fysalas in other cases, as precedents, also to char 
chittas. ^ 

Now among the correspondence alluded to, is a letter from 
Captain Wilkinson, of 8th December 1834, to the Secretary to 
Government, paragraphs 7 and 9 of which distinctly show that 
he referred in them to grants made to relatives only, not to any 
parties unconnected with the family. The letter of 23rd July 
1835, is not forthcoming. The other fysalas are in cases between 
relatives. 

Mr. Money's judgment does not show what proofs were pro- 
duced before him to establish the raja's right to annul any 
tenure granted by his. ancestors. Family custom can only be 
binding on members of the family, not on strangers. 

Mr. Rattray's decision is exactly the same as Mr. Money, and 
my objections to one are equally applicable to the other. 

My opponent has quoted. Regulation X. of 1800; that is a 
special law, enacted for succession to estates in the jungle mehals 
of Midnapore and other districts ; — the exception to the general 
law pf succession is there made the rule; where no special law 
exists, the ordinary course of law prevails. Even if it be allowed 
that the Mitacshara obtains, (which, however, I do not allow in 
this case,) still a son cannot invalidate a pottah granted by his 
father. 

Ophdon of the Court at large. — The Court are unanimously of 
opinion that the first plea urged by the petitioner, the plaintifi^^ 
must be rejected. He has failed altogether in establishing that 
^the Pachete Rajas, whose estate is one subject to the operation 
of the ordinary Regulations, have, in conformity with a custom in 
their family, a general right of annulling all rights and resuming 
all tenures created by their ancestors. The petitioner has cited 
several cases from the reports of the Sudder Dewanny Adawlut, 
none of which are analogous to that under consideration. They 
all differ in the material fact that the litigants in the suits refer- 
red to were relatives, and it is not disputed that, under such cir- 
cumstances, the power of resuming tenures for maintenance has 
been exercised by the Rajas of Pachete at various times. That 
custom appears to have obtained, as shown by Captain Wilkinson 
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on Ihe occasion of a report made by him when Governor Cteiie« 
raPs Agent to the Secretary of Government, dated the 8th De- 
cember 1834, in answer to a letter of the 10th of November 
idem, asking whether the decision, 26th March 1938, by the 
Sadder Dewanny Adawlut in the case Raja Goor Narain, verms 
Anund Lall, was opposed to any established usage. Captain 
Wilkinson quoted numerous cases, all of which go to prove that 
the custom of cancelling grants is of force only when made ta 
relatives of the family. 

The case now before ua and that of 1888 are not of that nature. 
In both the defendants are strangers. The petitioner relies <hi 
this Court's decision of 1838. With every respect for the opinions 
of the judges who presided on that occasion, we cannot concur 
in the judgment of the majority of the Court, which declared 
that no Raja of Pachete had the power of alienating property 
for a period beyond his lifetime. We cannot find authority for 
the conclusion arrived at by the majority of the Court that 
because " the estate is one of those contemplated by Regulation 
X. of 1800, it is therefore indivisible.^' We concur with Mr. 
Hutchinson, the dissenting judge, in the opinion that the cases 
cited by the majority resting on the aforesaid Regulation, estab- 
lished no more than the mode of succession to the raj. Upon 
reference to the record, it appears that the general power of 
resuming any tenures was not pleaded in the plaint by the 
rajas; — it was first urged in appeal to this Court, and decided 
in the raja's favour upon the authority of Captain Wilkinson's 
report of 1884, above referred to, and other decisions, which, 
however, regarded only members of the family. It has been 
clearly shown, by perusal of that report, that it can have no appli- 
cation to, or be made a precedent in, the present case between the 
raja and a party not a member of the family. He also quotes tiie 
case of the Tipperah Raja, at page 155, Volume VI. Sudder 
Dewanny Reports. This case too was between members of the 
family, though the coart's decision went to the extent of ruling, 
that the raja had a general power of annulling grants made by 
a former raja. This ruling was beyond the point at issue in 
that suit. 

Reference has been made to the law of primogeniture, and 
Regulation X. of 1800 has been quoted in support of the plaint. 
That law, we observe, recognizes a custom which prevails in the 
jungle mehals of Midnapore and other districts, by which the suc- 
cession to landed estates invariably devolves to a single heir with- 
out the division of property, in cases where the proprietor dies 
intestate. It is silent altogether on the point, on which the issue 
of this case depends. No right to ignore or to cancel grants or 
tenures made by former rajas is given to a successor; Had it 
been the intention of Gtovemment to give such power, no doubt it 
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wofuld have been specifically recorded in tbe law : — Had the object 
of that law been to preserve the estate intact and indivisible under 
all circumstances, the legidature would never have left the ques- 
tion a matter of doubt. 

This view of the law is in concurrence with that entertained by 
the majority of the Court in a case reported at page 199, Voluma 
VII. Sudder Dewanny Adawlut Reports, (Jopall Dass Sindh, versus 
Nowrutten Singh, as follows, that " the legislature had no wish 
strictly to enforce the rules of indivisibility in succession, is plain 
ficom this, that even in those cases where this rule obtained, a 
proprietor might legally divide his property by will. This is clear 
from the wording of Section II. Regulation X. of 1800.^' 

As to the remaining argument that the point of uKlivisibility 
does not rest upon the above law, or is beside it, as Regulation X. 
is only referred to as recognizing and legaliring the custonr of 
primogeniture, and as the fairly presumable object of such a cus- 
tom could only be the preservation and indivisibility of the pro- 
perty, we remark first that primogeniture certainly does not 
necessarily involve a strict entail ; and secondly, that any custom, 
('^ koolachwr,") must be considered a specialty under the Hindoo 
law, and must be established by full and clear proof. Interference 
^th the ordinary rights of third parties is not to be presumed or ad- 
mitted upon a single precedent not supported, as has been above 
shown, by the very documents in the cases on which it rested. It 
has not been attempted to argue that there is independent proof 
of koolachar on the record of this case. We therefore decide the 
first point in the special appeal against the appellant. 

Baboo Kishen Kishore Ghose. — The Sections VI. and VII., 
Regulation XIX. of 1793, declare that lakhirqj lands above 100 
beegahs are not liable to claim by zenundar ; the same rule applies 
to mookururees above 100 beegahs. Refers to Regulation II. of 
1819, Clause 4, Section IV., by which the rules of Regulation 
XIX. of 1793, for determining the validity of grants for holding 
lands exempt from payment of revenue, are made applicable to 
lands held on a niookururee tenure, or other limiting the Govern- 
ment demand; Moreover, as my client^s mookururee jumma 
was entered in the decennial settlement as part of the assets, 
the zemindar, who holds under that decennial settlement^ cannot 
question the validity of the tenure. 

Mr. fFaller answers. — ^There is no special law regarding tulubee 
birmootur: As rto the general point as regards all mookururee 
tenures, that they are subject to the rules for lakhir^ tenures : con- 
tends that this is contrary to the precedents of the Court ; denies 
that Government has ever sued to resume mookururee tenures in a 
^mindaree, when above 100 beegahs ; contends that the zemindar 
has a general right to enhance rent, and unless the party sued can 
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Btibw special exemption^ this right is inherent in a zemindar. Tlie 
defendant has paid a variable jumma, and this breaks up his 
original mookururee tenure^ if it ever existed. Defendant is 
bound to prove his exemption. The mere fact that the tenure 
, bore a jumma of rupees 9 at the decennial settlement^ does not 
prevent the zemindar from suing to enhance it. 

Baboo Ramapersaud for Government, refers to Sections III., IV. 
and v., Regulation II. of 1819 ; they allude to tenures which 
limit the Government demand, not to mookururees made after 
the decennial settlement, which cannot, of course, affect the 
Goyernment demand ; the rules for rent-free tenures apply equal- 
ly to mookururee tenures, where any of these existed before 
the decennial settlement, and were for lands in excess of 100 
beegahs. 
• 

Judgment. 

Mr. Jackson. — This is a suit brought by a zemindar to enhance 
the rents of a tulubee birmootur tenure of above 300 beegahs, 
entered among the assets of the decennial settlement tinder that 
denomination, with a quit-rent of rupees 3-3 : the suit is not to 
resume the tenure, but to enhance the rents ; the zemindar is 
therefore bound to show that a tulubee birmootur of this descrip- 
tion is liable to such enhancement of rent. The rules regarding 
enhancement of rent upon dependent talookdars are found in 
Sections XLVIII., XLIX., L., of Regulation VIII. of 1793, and 
in Section LI. it is generally declared that no zemindar shall 
demand an increase from his talookdars, except on proof that 
he is entitled to do so, either by the special custom of the district, 
or by the conditions of the tenure, or that the talookdar, by re- 
ceiving abatements of jumma, has subjected himself to an in- 
creased demand; now none of these circumstances are found in 
this case, and there is no other law under which enhancement cau 
be claimed, and moreover a tulubee birmootur could not, under 
any circumstances, be looked on as a dependent talook. I am 
therefore of opinion that the right to enhance has not been 
established. The decision of the lower court must therefore be 
afiSrmed. Costs against the appellant. 

Messrs. Colvin and Dunbar. — We concur generally in the 
above judgment ; For we think that, could the tulubee or quit- 
rent birmootur tenure be regarded as a dependent talook, the 
deputy commissioner has rightly held that the plaintiff has not 
^ proved, as he would be bound to do under Clause 1, Section LI., 
Regulation VIII., of 1793, that he has a right, upon the conditions 
stated in that Clause, to demand an increase above the rent shown 
by the decennial settlement papers to have been that paid for the 
tenure at that time. 
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We are further decidedly of opmiou that a tulubee birmootvr 
tenure cannot be regarded as an ordinary dependent talook. It 
is a tennre generally exempt from the payment of rent, but liable 
to the payment of a small quit-rent, at which amount alone it 
is rated as an asset in the decennial settlement papers. The real 
character of the tenure is plainly shown by the circumstance that 
the quit-rent in the settlement papers is only rupees 3-3, while 
the jomma claimed in this suit is rupees 451 . 

The plaintiff's ancestor evidently assented to the tenure being 
so viewed, as he had his own revenue to Government fixed 
with reference to the admitted entry of the petty asset only^ as 
attaching to a tenure, in its nature birmootur, or rent-free. 

We think, therefore, that the tenure is to be treated as essen* 
tially a rent-free one, and that, before the question of the gtuintum 
of full rent assessable on its area could be considered, it would 
be necessary to determine its liability to any further assessment 
by a suit for resumption. 

In such a suit, the conflicting claims of Government and of the 
plaintiff as to a right to resume would have to be considered. 

We observe that the respondent has been willing to pay an 
increased quit-rent of sicca rupees 9-1-2, or Company's rupees 
9-10-9, and this is the rent which the deputy commissioner has 
upheld. It is thus raised in excess of the permanent settlement 
quit-rent, but the circumstance does not affect the legal question to 
be now decided as to the plaintiff's general claim of enhancement. 

On these grounds, we concur in dismissing the special appeal. 



The 18th April 1853. 

Pebsent : 

Sir R. barlow, Bart., \ j . 
J. R. COLVIN, Esq., / •^^^^*- 

Petition No. 809 op 1852. 






In the matter of the petition of Chundeepersaud Roy, filed in Bemand on 
this Court on the 8th October 1852, praying for the admission of g^PJiaf^p^f, 
a special appeal from the decision of Mr. R. B. Garrett, judge tiie lower 
of Beerbhoom, under date the 29th June 1852, affirming that of nPfhlvhir'*''^ 
Moulvee Nujmul Huq Khan, principal sudder ameen of that dis- decided on the 
trict, under date the 21st January J 850, in the case of Khoonkar K^^^eVJ^^ 
Nusseeroodeen and other^^ plaintiffs, versus Chundeepersaud Roy^ which wa« one 
defendant. . . . ^ of^eonflictingr 

It is hereby certified^ that the said application is granted on the 
following grounds : 
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(See page 12 of Zillah Decisions 29th June 1850.) The particu- 
lars of this case are detailed in the judge's decision. It appears 
that the principal sudder ameen decreed for the plaintiffs on the 
ground that^ according to defendant^ petitioner's^ original deed of 
purchase^ dated 26th Kartick 1239^ the 8 annas share of Hooda 
Bilgaon^ which defendant claims^ comprised mouzah Seebrajporej 
Malancha^ Mat Maloah^ putnee jote Oungapersaud^ and 10 annas 
share of mouzah Syad Noagaon> to which defendant is only 
entitled^ and no interference with plaintiffs' property pur- 
chased in 1246 would be just^ especially as defendant had only 
purchased and was entitled to the possession of the rights and 
interest held by Sadoochurn Paree at the time of the auction 
sde. 

The judge considered the decision of the principal sudder 
anieen^ decreeing possession with wasilat to the plaintiffs^ correct 
and proper: His ground for confirmation of the lower court's order, 
however^ differs. He does not consider himself called upon to 
pass an opinion on the validity of the title^ under which the 
plaintiffs have held possession. It is sufficiently shown that 
the plaintiffs were in possession of the lands in dispute^ under 
whatever title^ both before and at the time of the auction sale^ and 
the interference of the defendant with them is unjustifiable. The 
application for admission to special appeal is grounded : 

First f — Upon the plea that the judge has not considered the 
title upon which plaintiffs have come in^ but decided the case 
only with reference to the defendant's statements. 

Second, — ^That there has been no inquiry in the judge's court 
as to whether Talub Hossein had any property left, which could be 
sold, as alleged, to plaintiffs in 1246. 

Both these grounds we hold to be good. The petitioner's 
pleaders before the judge, in the first four issues taken before him, 
raised the true merits of the case ; but no judgment was passed on 
them. The case was, as shown by the report, decided without an 
inquiry into plaintiff's title, though he himself put it in issue, but it 
was disposed of, on the ground that plaintiffs were in possession 
under whatever title, both before and at the time of the auction sale. 

The case must be tried on' its merits, as pleaded by the parties 
to the cause, which raise a plain issue of conflicting title. The 
case is remanded to the judge, who will try it with reference to 
the above remarks. 
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Thb 18th Afeil 1858. 

Present : 

W. B. JACKSON, EsQ,l,, 
J. DUNBAR, Esq., ]^^9es. 

Petition No. 864 of 1852. 



In the matter of the petition of Ramdhun Mookerjea, file^ in Remand as 
this Court on the 23rd November 1852, praying for the admission behi'i^nosTmn 
of a special appeal from the decision of Ramlochun Ghose^ prindipal required for a 
sndder ameen of Nuddea, under date the 26th July 1852, affirm- q^^ij^^'J; 
ingthatof Gopeenath Bose, moonsiff . of Santipore, under fiate ryot's jote, and 
the 27th March 1851, in the case of Ramdhun Mookerjea, plailitiflF, ^h^^Zuvi 
versus Musst. Bemola Dassea and others, defendants. having ^\ren 

It is hereby certified, that the said application is granted on the Jhe^^a/^l^'* 

following grounds : for decision in 

Plaintiff, who is purchaser of a lakhiraj tenure, sues to oust a ryot **»« ^^^^' 
who has given in his (istafa) resignation of his tenure, and ano- 
ther party, RamJudoo, who claims to hold under a new lease from 
plaintiff. The moonsiff rejects the claim. The plaintiff appealed 
to the principal sudder ameen, who declared that the document, 
containing the resignation of the tenure, was inadmissible for * 
want of stamp ; he therefore dismissed the appeal. 

Now there is no stamp required for the deed relinquishing a 
ryofs jote. If the principal sudder ameen thought it required 
a stamp, he should have cited the law. 

Again, the former ryot admits that she has relinquished the 
jfite, 80 that the document was of no importance in the case. The 
main fact for decision in the case was whether the new lease to 
Ram Judoo from plaintiff was or was not proved, and on this 
point the principal sudder ameen has given no opinion. The 
order is therefore reversed, and the case remanded to be tried 
over again with reference to the above remarks. 

The 18th April 1858. 

Present : 

W. B. JACKSON, Esq., 1^, 
J. DUNBAR, Esq., J^tiages. 

Petition No. 917 op 1852. 



In the matter of the petition of Seraj Mundul, filed in this Hemand 09 
Court, on the 7th December 1852, praying for the admission of a Srfii;„^i\*^^,^Jg^ 
special appeal from the decision of Roy Ramlochun Ghose, prin- having* omit-*^^ 
cipal sudder ameen of Nuddea, under date the I4th September 1852, ^^^/j^^"^ ^^'^ 
affirming that of Moulvee Gholam Rubbanee, moonsiff of Sook- whom the 
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rd*to*caif **^' sagur, under date the 29ih June 1852, in the case of Seraj Mundul, 
plaintiff, versus Ruttun Mundul and others, defendants. 

It is hereby certified, that the said application is granted on the 
following grounds : 

The moonsiff on the 17th June, having put some questions to 
the plaintiff, the plaintiff on the 28th begged that the writer of 
the bond in suit might be sent for to give evidence in the case, 
but the moonsiff dismissed the claim on th^ 29th, on the ground 
that the other evidence was not good without sending for the 
writer of the bond. 

We think that the additional witness should have been sent 
for, and reverse the decisions of the two lower courts, and remand 
the case to the moonsiff, that he may send for this witness, 
Pershun Chunder Ghose, and after hearing his evidence decide 
the case over again. 



The 18th April 1853. 

Present 

W. B. JACKSON, Esq 
J. DUNBAR, Esq., 

Petition No. 924 op 1852. 



'•' \judffes. 



Bcmfiiid as 
above, the 

Srincipnl ead- 
er amet'ii 
huvinp- tnken 
up and tried 
tlie CHse on its 
merits, in the 
absence of 
both the par- 
ties. 



In the matter of the petition of Debeepersand Surma, filed in 
this Court on the 10th December 1852, praying for the admis-. 
sion of a special appeal from the decision of Baboo Deobur Bur 
Doolye, principal sudder ameen of Kamroop, under date the 26th 
June 1852, affirming that of Gungaram Burrooah, moonsiff of Gow- 
hattee, under date the 23rd March 1852, in the case of Debeeper- 
sand Surma, plaintiff, versus Brijkishore Dass, defendant. 

It is hereby certified, that the said application is granted on the 
following grounds : 

The principal sudder ameen states in his proceeding that the. 
case was taken up and tried on its merits by him in the absence 
of both the parties. This is contrary to express rule, which 
requires that all cases of appeal shall be tried in the presence of 
the appellant or his agent or representative. We therefore reverse 
the decision, and remand the case to be tried over again, in the. 
presence of the appellant or his agent^ or^ on his neglect to 
appear^ to be dismissed on default. 
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The 19th Apeil 1853. 

Present : 

Sir R. barlow, Bart :\ t ^ 
J. E: COLVIN, Esq., J^^^^ 

Petition No. 716 op .1852. 



In the matter of the petition of Chundeebpr Dutt, filed in this x*®™*'?*^ ^ 
Court on the 27th September 1852, praying for the admission of refel^i^S^ 
a special appeal, from the decision of Mr. W. J. H. Money, judge the dedrion in 
of 24 Pergunnahs, under date.the 18th June 1852, confirming that wi^Jt^iT 
of Baboo Hurochunder Ghose, principal sudder ameen of 24 Pergun- Thakoor Dutt 
nahs, under date the 28th November 1851, in the case of Dhumee fi^^^th, 
Dhur Butt, plaintifi^, versus Chundeebur Dutt, defendant. 1853, Report ' 

It is hereby certified, that the said application is granted on the mim'nithS^" 

following grounds : a defendant, 

(The report of this case is to be found at page 52 of the ZiHah a^l^^thS 
Decisions 1 8th June 1852.) lower court, 

The appellant's appeal was thrown out by the judge on the may appeal, 

«\* 1 , ** . 1 >, •' I . °-i 1 on the record 

score oi laches, and as no irregulanty was apparent m the lower 9f the case as 
court's proceedings, the principal sudder ameen's order was "^ntf^^fji^, 
confirmed. ^ out showins: 

The following groimds for admission to special appeal were ^J^J^^^ 
iirged— tot court. 

First, — That petitioner, being the Moonshee of the Salt Chow^ 
kees, notice should have been served on him under Section XXIV. 
Regulation X. of 1819. 

Second, — ^That he was entitled to a hearing in appeal upon the 
record as it stood. 

On penisal of the vakalutnama put in by petitioner, it was found 
that he styled himself moonshee of the sudder cutcherry, and that 
fact is now admittjod. A moonshee of the sudder cutcherry is not 
an officer for whose appearance process must be served through 
the superintendent of Salt Chowkees. Petitioner is not an officer 
of a Salt Chowkee, a^d therefore the first plea falls to the ground. 

The second plea is valid, under the decision of the Court at 
large dated 27th January last. 

The grounds of appeal before the judge were numerous, and 
upon the merits of the case, irrespective of the first, now rejected, 
and though appellant did not appear in time to urge his defence, he 
is entitled to be heard on the other points, such as affect plain- 
tiff's case on its own merits. 

The case is remanded to the judge to be tried with reference to 
the above remarks. 
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The 19th April 1858. 

Present : 

W. B. JACKSON, Esq, 1 , , 
J. DUNBAR, Esq, ^^uOges. 

. Petition No. 926 of 1853. 



Remand as In the matter of the petition of Sheikh Bhukut Alee, filed 
Tower aiipei- in this Court on the 13th December 1852, praying for the ad- 
^ late court ha^ mission of a special appeal from the decision of Roy Shnnkerlall, 
theaS^sion principal sudder ameen of city Patna, under date the 15th 
of evidence September 1852, reversing that of Moulvee Syed Umjnd Alee, 
crtali^ *^urt officiating moonsiff of the Western division of that district, under 
by a witness date the 26th November 1851, in the case of Sheikh Bhukut Alee, 
d^f^^The"''''^ plaintiff, versus Shah Waris Alee, defendant, 
plea of the de- It is hereby certified, that the said application is granted on 
nwfJ" TOMit ^® following grounds : 

iniw?2oto The principal sudder ameen refers to precedent Sudder Dewan- 
reoeived with ^y Adawlut of 23rd September 1847, as prohibiting the admis- 
li^'^he M-'*^' Bion of evidence given in the criminal court. Now this precedent 
counts for his merely declares such evidence inadmissible when the vivd voce 
mSdon* in the testimony of the witnesses is to be had ; in this case Gholam Alee, 
criminal court witness, is said to be dead, and his evidence in the criminal court 
^ived*^ might, under such circumstances, be received in the civil court 
rupees 100. The principal sudder ameen has mistaken the effect of the prece- 

dent he cites, and further it is to be observed, that although the 
admission of Waris Alee in the criminal court that he received the 
rupees 100, does not altogether prevent him from setting up a plea 
of non-payment in the civil court, still the plea could hardly be 
received unless he accounts for having previously made a contrary 
statement ; and even then only with -great suspicion. The case is 
* therefore remanded to be tried over again with reference to the 

above remarks. 



The 19th April 1858^ 

Present : 

W. B.JACKSON, Esq,! ..^ 
J. DUNBAR, Esq, J^^^- 

Petition No. 938 of 1858. 

Remand on In the matter of the petition of Gyashwuri Dasea, filed in this 
swi^°pwj' Court on the 14th December 1852, praying for the admission of a 
Se dedSonof special appeal from the decision of Mr. W. J. H. Money, judge of 
^UiieTourt^ 5i4 Pergunnahs, under date the 31st August 1852, affirming that 
^^in<Mm- of Mr. H. S. Thompson, sudder ameen of that district, under date 
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the 1 6th April 1851, in the case of Gyaahwuri Dasea, plaintiff, ^^^''!^^^l^ 
versus Collector of 24 Fergunnahs and others, defendants. pro^r^ sued 

It is hereby certified, that the said application is granted on the f?^»i**® ^^^^ 

/• n 'J the decision 

followmg gronnd : upheld. 

The judge says that the Sudder Court declared, on the 6th 
April 1841, that two of the talooks claimed were the sole property 
of Suttobhoma, as wife of Doorgapersaud, consequently it is im- 
possible to uphold a subsequent deed, by which a 12 annas share in 
those very talooks (and a third talook) were conveyed to Tyluknath, 

Now this reasoning is good as regards the two talooks mentioned 
in the decision of the Sudder Dewanny Adawlut; but as to the 
third talook. No. 620, the argument woidd seem to be inconclusive. 
The right of Rajapersaud to dispose of the talook No. 620 might 
exist, though he might have none to dispose of the others ; and if 
he had such a right and exercised it, the transfer might be good 
for the talook which he had a right to dispose of, though not for 
the others. 

We admit the special appeal on this ground, and remand the 
case as incomplete, in order that the judge may give a more distinct 
award relative to talook No. 620. The rest of his decision may 
stand. 



The 19th April 1853. 

Present : 

W.'B. JACKSON, EsQ.,1 . . 
J. DUNBAR, Esq., ^Wffes. 

Petition No. 944 of 1852. 



In the matter of the petition of Muhesh Chunder Boy and Remand as 
others, filed in this Court on the 20th December 1852, praying *^^^^*J^«^^^^ 
for the admission of a special appeal from the decision of Mr. A. inf? decided 
Forbes, acting additional judge of Chittagong, under date the oat^^^„" 
17th September 1852, reversing that of Moulvee ZenutooUah, the taidada*"^ 
moonsiff of Noapara, under date the 15th January 1852, in the case JJ'^g^^fonnfn 
of Muhesh Chunder Roy and others, plaintiflFs, verstis Prankishen Suable evl-^ 
Boy and others, defendants. ^^^ *» *^o 

It is hereby certified, that the said application is granted on the " 
following grounds : 

This is a dispute between two zemindars in Chittagong : both 
claim a julkur as belonging to their estates. Evidence is heard, 
but it is stated in the moonsiff^s decision, that the parties applied 
to the revenue authorities for copies of their taidads or records, 
of the extent of their respective estates, which would of course be 
valuable evidence in the case; but copies were refused, and the 
case has been decided without the assistance of these records. 
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Remand as 
above, as the 
lower appellate 
court had er- 
roneously 
held, on the 
appeal of the 
defendants in 
a cause, that 
their appeal 
could not 
stand for de« 
feet of parties, 
tlioug'h the 
parties re- 
ierred to had 
not been made 
defendants by 
the plain tiffs 
in the court of 
furst instance. 



In appeal before the judge^ this objection was made^ and it is 
repeated here in special appesd. It appears to us that the objec- 
tion is well founded. The case has been decided in the absence 
of the most important documents. We therefore reverse the deci- 
sion and remand the case to the judge, with directions to call for 
the taidads, and other explanatory documents, or copies of them 
from the collector, and decide the case over again, with due consi- 
deration of those documents. 



The 20th April 1853. 

Present : 

Sir R. barlow, Bart./ 
J. R. COLVIN, Esq., 

Petition No. 827 op 1852. 



' > Judges. 



In the matter of the petition of Nursingh, alias Nayon Surmah^ 
filed in this Court on the 22nd November 1852, praying for the 
admission of a special appeal from the decision of Mr. F. Skipwith, 
judge of Sylhet, under date the 27th July 1852, affirming that of 
Moulvee Saadut Alee Khan, principal sudder ameen of that dis- 
trict, under date the 27th December 1851, in the case of Sook- 
debikm Ghose and others, plaintiffs, versus Nursingh, alias 
Nayon Surmah, defendant. 

It is hereby certified, that the said application is granted on the 
following grounds : 

(See judge's report at page 97, Zillah Decisions, dated 28th July 
1852.) 

The judge threw out the appeal on the ground of defect of par- 
ties before hun, in the absence of Biijnath and Eoonjkishore. 
The application is grounded on the plea, that plaintiffs sued peti- 
tioner and his ward Ramgopal, and obtained a decree against him 
in the principal sudder ameen's court. The petitioner appealed, 
on his own part and on that of his minor, making the plaintiffs 
respondents. 

Upon inquiry from appellant, the judge ascertained that there 
were heirs to one Roy Chum, viz., Birjnath and Koonjkishore, 
who had, pendente lite, been put in possession of the lands in dis- 
pute, and as they had not been made respondents, dismissed 
the appeal. 

Now they should have been made parties to the suit under the 
above drcumstances by the plaintiffs, but they were not. The 
appellants appealed against those who had obtained decree against 
them, so that there was not, as alleged by the judge, any defect 
of parties in the case. 
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The decision of the Court at large of the 7th Jane 1852, the 
leading case on the subject at issue^ bears also upon the judge's 
decision. 

If the absence of parties to a suit is allowed in appeal, much 
more so may the absence of those, not sued by the plaintiff, be 
considered not essential in an appeal. 

Upon the strength of that decision, and the facts of this case, 
this appeal is admitted, and the case is remanded to be tried on 
its merits by the judge himself. 



The 20th April 1853. 

Present : 

Sir R. barlow, Bart., Xj^^,. 
J. R. COLVIN, Esq., j--/«^^*- 

Petition No. 905 op 1852. 



In the matter of the petition of ChowdreeNeelkaunt Kur Maha- 
patur, filed in this Court on the 2nd December 1852, praying for 
the admission of a special appeal from the decision of Mr. W. 
Luke, judge of Midnapore, under date the 31 st August 1852, 
affirming that of Mr. A. Davidson, principal sudder ameen of that 
district, under date the 15th April 1852, in the ease of Chowdree 
Neelkaont Eur Mahapatur, plaintiff, versus Gourmohun Grosain, 
defendant. 

It is hereby certified, that the said application is granted on the 
following grounds : 

(The case is in pages 111 and 112, of the Midnapore Decisions, 
31st August 1852). 

The point taken in special appeal is, that the judge has assumed 
the possession of the defendants to be proved merely on the 
orders of the magistrate and of the commissioner, of the year 
1832 ; whereas the point, on which alone limitation must depend, 
is the actual fact of possession, and the plaintiff puts in issue that 
he has been in possession up to 1849, and has a right to have his 
evidence to that effect heard and weighed. 

This plea is valid, and the special appeal is admitted, and the 
case remanded to the judge to be heard and decided on the evi- 
dence as to possession, with liberty, of course, to the respondents, 
to urge any plea, in bar or otherwise, which may arise upon the 
record, distinct from the plea of limitation to which this remand 
applies. 



Remand as 
above, the low- 
er appellate 
court having^ 
r^ecteda 
claim as bar- 
red by limita- 
tion, without 
due inquiry 
into the actual 
fiicts as to pos- 
session, with 
reference to 
the averments 
of the plaintiff 
in his plead- 
iofips. 
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Remnnd as 
above, the low- 
er courts hav- 
ing^ omitted to 
try an issue 
raised in the 
case by a third 
party, as to 
whether the 
defendant had 
power to sell. 



Remand as 
above, the low- 
er appellate 
court havingr 
(rone into, and 
decided on his 
view of, the 
facts of a 
cause, though 
recording: ms 



The 20th April 1853. 

Present : 

W. B; JACKSON, Esq., 
J. DUNBAR, Esq., 

Petition No. 931 of. 1852. 



' >Jlldff€S. 



In the matter of the petition of Musst. Bhooeeshwur Koonwnr, 
filed in this Court on the 13th December 1852, praying for the 
admission of a special appeal from the decision of Mirza Mahomed 
Siddiq Khan, principal sudder ameen of Sarun, under date the 14th 
September 1852, affirming that of Moulvee Mahomed Haniff, moon- 
siff of Chuprah, under date the 16th August 1851, in the case of 
Hurpersaudnarain Tewaree, plaintiff, versus Musst. Bukt Koon- 
wnr, defendant, and Musst. Bhooeeswur Koonwur, third party. 

It is hereby certified, that the said application is granted on the 
following grounds : 

Plaintiff sues defendant for possession of an estate under a deed 
of sale from defendant. The petitioner comes in as third party, 
and says the defendant had no power to sell, as a reversionary 
title rests in her, the petitioner, as a daughter having a son living. 
The lower courts have decided in favor of plaintiff against defen- 
dant, without trying the issue whether the defendant had power 
to sell. It is plain that if defendant has only a life, or otherwise 
limited interest, she cannot sell the property outright, and the 
sale would be of no value. 

The omission to try this important issue renders the decisions 
erroneous. They are hereby reversed, and the case remanded to 
the moonsiff to be tried over again with reference to the above 
remarks. 



The 20th April 1853. 

Present : 

Sir R. barlow, Bart., 
J. R. COLVIN, Esq., 

Petition No. 964 of 1852. 



•' \judges» 



In the matter of the petition of Kirtee Pass Mehtee, filed in this 
Court on the 28th December 1852, prajring for the admission of a 
special appeal from the decision of Mr. W. Luke, judge of 
Midnapore, under date the 5th October 1851, reversing that 
of Moonshee Khyrut Hossein, acting sudder ameen of that district, 
under date the 6th February 1852, in the case of Kirtee Pass 
Mehtee, plaintiff, versus Radhamohun Patur and others, defendants. 
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It is hereby certified, that the said application is granted on opinion that 
the following grounds : ^^^ T 

(See the judge's report at page 185, dated 5th October 1852.) Active in re- 

It is urged for admission, that the judge has dismissed the plaint Jw^s!^ ^"" 
in appeal on the whole evidence and merits, though remarking 
that the plaint was essentially, defective as to boundaries ; where- 
as the proper order would, under precedent of the Court at page 
51, of the 30th January 1851, have been one of nonsuit, or he 
should have sent the case to be tried below on its merits. 

We admit the appeal on the ground that the case, with reference 
to that quoted, should have been nonsuited on the judge's view as 
to defect of boundaries. The judge will on remand pass a proper 
order on the appeal before him. 



The 20th April 1853. 

Present : 

W. B. JACKSON, Esq., 
J. DUNBAE, Esq., 

Petition No. 1 op 1853. 



VJtuIffes. 



In the matter of the petition of Gobindram Mundul, filed in 
this Court on the 3rd January 1853, praying for the admission of 
a special appeal from the decision of Mr. J. Grant, judge of Di- 
nagepore, under date the 4th October 1852, afiirming that of Moul- 
vee Itrut Hossein Khan, principal sudder ameen of that district, 
under date the 28th June 1851, in the case of Radamohun Mun- 
dul, plaintiff, versus Gobindram Mundul, defendant. 

It is hereby certified, that the said application is grimted on the 
foUowing grounds : 

The sudder ameen gave a decree against certain defendants on 
the evidence for plaintiff, a foujdaree proceeding. He overruled 
the evidence to the defence, and thinks it improbable that 
Koranee should have so large a sum. 

The defendant appeals, urging : 

first, — ^That the evidence of plaintiff's witnesses is contradic- 
tory. 

Second, — ^That the foujdaree proceeding was reversed in appeal. 

Third, — ^That there is no discrepancy between the defendant's 
witnesses. 

Fourth, — ^That Koranee is a person of property, and not a pro- 
fessional beggar, as alleged. 

The judge dismisses the appeal, merely because he sees no 
grounds for interfering with the decision. 

Now, as the four allegations of defendant in appeal are directly 
opposed to the statements of the sudder ameen on these very 



Remand as 
above, the 
judg^ having 
omitted to re- 
cord a dis- 
tinct findings 
ou any of the 
pleas raised in 
appeal. 
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Case remand- 
ed in special 
appeal, that a 
witness to a 
deed, held to 
have been 
made a defen- 
dant in a salt 
reffardingf the 
viuidity of the 
deed without 
any fraudu- 
lent purpose, 
might be re- 
moved from 
the list of de- 
fendants, and 
summoned by 
the other de- 
fendants OS a 
witness, should 
thev desire it, 
within a rea- 



points upon which he founds his judgment^ the grounds stated by 
the defendant were good grounds for reversing the sudder ameen's 
decision^ provided he could show the facts to be so proved on the 
record ; and it is not sufficient that Uie judge should say that 
he finds no reason to interfere; he must meet the defendant 
on each point of his allegation, and record a distinct finding on 
each of these points. 

The decision is reversed, and the case remanded to be decided 
again with reference to the above remarks. 



Thb 21st April 1858. 

Prssent : 

Sir R. barlow, Bart.T 

J. B. COLVIN, Esq., VJudges. 

J. DUNBAR, Esq., J 

Cass No. 396 of 1852. 



Special Appeal Jrtm the decimon of Baboo Oopender Chunder 
Nyaruttun, Principal Sudder Ameen ofJessore, dated 15/A March 
1852, affirming a decree of Baboo Ramgopaul Shame, Moonsiffof 
Lohagurrahy dated Wth January 1851. 

TABNEE CHATTEBJEA, (one op the Dependants,) 
Appellant, 

versus 

OOMACHURN MOOKERJEA, (Plaintifp,) Respondent. 

Vakeeli of Appellant^^Mr. R. Norris and Baboo Ehhen Kishore 

Gho$e. 

Vakeel of Respondent — Baboo Bamapersaud Roy. 

This case was admitted to special appeal on the 10th August 
1852, un^er the following certificate, recorded by Messrs. W. B. 
Jackson and R. H. Mytton: 

^' This is a suit to obtain a judicial award, declaring void a kn- 
bala held by the principal defendant. One of the witnesses to 
the kubala is made a defendant in the case, because he was aid- 
ing the defendants in a former case connected with arrear of rent. 

" This defendant's name is Zumeerooddeen, and the objection 
was raised in the answer to the plaint and in the grounds of ap- 
peal, viz., that he ought not to be made a defendant, as this de- 
prived the principal defendant of his services as a witness. 

^' The principal sudder ameen does not admit this plea, but de- 
crees to the plaintiff. 

" We admit special appeal to try whether the plaintiff ought not 
to be nonsuited for having improperly made Zumeerooddeen a 
defendant." 
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It appears that the lower court exonerate the petitioner from sotiabiedmeto 
any fraad. They cotisider that Zumeeroodde^n was properly made Jjg^^tg^ 
a defendant. We have great doubts as to this finding; bnt^ as in der Dewanny 
the opinion of two judges the plaintiff was not unwarranted in ^^^^^^' 
what he did, we remand the case under the precedent at page 597, m^ ' ^' 
Sudder Dewanny Adawlut Decisions, 24th December 1850, to the 
court of first instance. The moonsiff will give permission to the 
plaintiff to strike out the name of Zumeerooddeen from the list 
of defendants, who will then be at liberty within a reasonable 
time to summon him as a witness to their kubala. The evi- 
dence of Zumeerooddeen only will be taken on the remand, and 
a fresh decision given upon the record as it will then stand. 



The 2l8T Apkil 1858 

PassENT : 

Sir R. barlow, Bart., 

J. H. COLVIN, Esq., VJudfes. 

J. DUNBAR, Esq., 

Case No. 79 of 1851. 



}• 



Special Appeal from the decision of Mr. H. T, Baikes, Judge of 
24 Pergunnahsj dated Sth July 1850, affirming the decree of Roy 
Hurocnunder Ghose^ Principal Sudder Ameen of that district^ 
dated Ath January 1850. 

HAJEE NOOROOLLAH, (PLAiunjiw,) Appbllant, 

versus 

MEER WARIS HOSSEIN AKD OTHERS, (Dependants,) 

Respondents. 

Vakeels of AppeUani — Baboo Ranuipermud Boy, Mr. R. Norris 
and Moonshee Ameer Alee. 

Vakeels cf Respondents — Moulvee Murhamut Hossein and Baboo 
Kishen Kishore Qhose. 

This case was admitted to special appeal on the 29th January 
1851, under the following certificate, recorded by Messrs. C. 
Tucker and A. Dick : 

Mr. C. Tucker. — ^^ The plaintiff in this case stated that certain 
lands had been set apart or endowed a« wuqf by his ancestors, 
which property was administered by mootuwulees. 

'' That the last mootuwulee was Emambuksh, who died without 
having Jiominated a successor, but that amongst the descendants 
of the original grantee, he, the plaintiff, was the only person 
qualified to act as mootuwulee, and that after so administering the 



a plaintiff, 
who had for 
eighteen years 
held a portion 
of certain 
lands, thoug^h 
termed wuqf, as 
privately heri- 
table and divi- 
sible lands, — 
other portions 
being similarly 
held Dy other 
partle0,co~heirs 
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vUh the plain- trust for eighteen years^ he WAS dispossessed by the defendants^ 
^uptew,- heirs of Emambuksh, of 12.l6ths of the lands in 1258 B. S., in 
WU8 not allowed virtue of a decision in their favor, under Act IV. of 1840, and he 
for^excl^ve*' ^^^^ ^ rccover possession of these lands as mootuwulee. 
possession of " For the purpose of this certificate, it is not necessary to enter 
l^sm'St'iw^^! into a detail of the defence set np by the defendants. It is 
upon tender of Sufficient to State that they deny that plaintiff ever acted as 
King wu^r' mootuwulee, or that he is entitled to do so under any appointment 
in his favor. 

" The judge in his decree records as follows — ' Plaintiff has failed 
to prove any exclusive possession, and there is reason to believe 
that the land in dispute has not been considered endowed land, 
or been so possessed since the death of Emambuksh by the 
plaintiff; on the contrary, the property was all shared by his heirs, 
and plaintiff has so held 4 annas of it. I consider he has no 
grounds whatever for maintaining an action for possession as 
mootuwulee, and therefore confirm the decision of the principal 
sudder ameen and dismiss this appeal/ 

'' We admit a special appeal on the following groimds : 

" Indefiniteness of the grounds of judgment. 

"Inconsistency of judgment. 

" Wrong issues. 

" First J — ^The judge's expression ' and there is reason to believe,' 
&c., &c., conveys the impression of a doubt in the judge's mind 
on the point mooted, whereas in a decretal order there should 
exist no doubt as to the judge's opinion. It should be expressed 
one way or the other. 

" Second, — The judge has thrown out the case because he con- 
sidered the plaintiff had no grounds for maintaining the action as 
mootuwulee ; but before doing so, he should have inquired, firs^ 
whether the lands were wuqf or endowed ; and if so, whether the 
plaintiff's claim to be recognised as mootuwulee, could be establish- 
ed under the Mahomedan law : but he has not done either, 

" Third, — The issue in this case clearly is, whether the lands 
originally were wuqf or endowed, as stated by the plaintiff ; but 
the judge has ruled only that they have not been so considered 
since the death of Emambuksh. This is not the question, but 
what they were before his death ; for if originally wuqf lauds, the 
misconduct of Emambuksh's heirs could not make them other- 
wise. Once wuqf always wuqf, is an axiom that has been 
repeatedly declared by this Court." 

Mr. a. Dick. — " I fully concur in the above; I would however 
add for decision, whether, if the judge believed the plaintiff had 
held possession of a 4 annas share of the lands (as part of his 
ancestor's general estate) declared in his plaint to be wuqf, he 
ought not to have dismissed the suit, on the ground that 
plaintiff had estopped himself." 
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The Court — We do.liot find that the judge^s decision exhibits any 
ambiguity of expression. He has distinctly laid down that the 
plaintiff did not hold possession of the land as endowed land ; 
adding that on the contrary, the property was all shared by his, 
Emambuksh's, heirs, and plaintitf has so held 4 annas of it. 
The judge is further of opinion, that petitioner, plaintiff, has no 
grounds whatever for maintaining an action for possession as 
mootuwulee. 

This disposes of the first plea on which the appeal was admitted. 

As to the second plea, it is , urged by the pleader that the 
finding of the judge is opposed to the pleadings on the record ; 
for the answer plainly discloses that 4 beegahs 11^ cottahs of the 
disputed land are held by the defendants, respondents, as towleut 
land. In an action brought by the defendants against certain 
ryots for rents, (decision is to be found in Zillah Decisions 
24 Pergunnahs, dated 28th August, 1847, page 159,) wherein they 
say they hold the land ^sperotur kherajee, under a decree of fouj- 
daree court, under Act FV. reference is made to the towleutnama of 
Tajun Bebee, in which mention is made of the original deed by 
wmch this endowment was founded, which proves that the admis- 
sion by defendant of a towleut can only refer to that original deed, 
in which are the following words, that she, Tajun Bebee, states, — 
** she came into possession of right of the service as mootuwulee on 
an 8 annas share oiperotur lands on the death of Emambuksh/^ 

This is directly contrary to the ruling of the judge, on a deed 
filed by the defendant ; the judgment is against the pleadings. 
How then can it be said that plaintiff is estopped? — the point rais- 
ed by Mr. Dick. 

Baboo Kishen Kishore Ghose, contrd. — The plaint states that 
Emambuksh died on 4th Cheyt 1285, leaving certain heirs; his 
kherajee property was divided amongst his heirs, and plaintiff and 
his brother got a 4 annas share as heirs. 

Judgment. 

We are of opinion that this appeal must be rejected : The plaintiff 
does not establish that he alone is entitled to succeed as mootuwulee. 
The parties to this suit have, on the facts found by the judge, been 
holding separate shares of certain land, calling it wuqf land, while 
they used it for their own private imposes, and have all been 
parties to its division as though private land. The substance of 
the judge's decision is quite unaffected by the argument of the 
pleader for the petitioner, though it is shown that they called it 
towleut land when dividing it. 

The plaintiff cannot now come in, and claim exclusive possession 
Es mootuwulee. The special appeal is rejected with costs. 
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Application 
for review of 
judgpnent 
rejected. 



The 23rd April 1858. 

Present : 

Sir R. barlow, Bart., \ , . 
W. B. JACKSON, Esq., /-^"^^ 

Cam No. 11 of 1852. 



'C*. 



Application for review of judgment of Sir R. Barlow and 

Messrs. W, B. Jackson and R, H. Mytton, in case No. 216, 

of 1861, dated I3th December 1852. 

THAKOOR SUHAYE and others, (Defendants,) 
Respondents, Petitioners, 

versus 

MUSST. LUTCHMUN anI) others, (Plaintifps,) Appellants, 
Opposite Parties. 

Vakeel of Petitioners — Mr, R. Norris. 

We see no reason to interfere with the judgment against which 
this petition for review is presented. 

The evidence for the plaintiffs was held to be bad against oer* 
tain parties, but good against certain other parties on their ad- 
mission. The petition is rejected. 



Sir R. 
W. B. 



The 28rd April 1858. 

Present : 

BARLOW, Bart., 1 j^ , 

JACKSON, Esq., ^^^ 

Case No 84 of 1852. 



es. 



Application 
as abo7e re- 
jected, the 
Eetitioner, 
aying by 



Application for review of judgment of Sir R. Barlow, and Messrs. 
W. B. Jackson and R. H. Mytton, dated \2tk April 1852, vn 
case No. 439 of 1850. 

JOYNARAIN GHOSE, (Applicant,) Respondent, 

versvs 

ANNA MARLA. JORDBN, (Appellant,) Opposite Party. 

Vakeels of Applicant — Mr. Peterson and Baboo Juddonath MulUcL 

Vakeels of Opposite Party — Mr. Waller and Baboo Rame^persaud 

Roy. 

Mr. Peterson, for Applicant. — The Court has decided on the 
fact of possession and dispossession, upon that which is not l^al 
evidence, namely, an ameen's report in a case not inter partes, 
and no extrinsic evidence to the fact is on the record. The case 
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should be remanded for further investigation by the order of this ^pI*^^°^» 
Court to the principal sadder ameen. tem of limf- 

Mr. Waller^ for, Anna Maria Jorden. — This case is not one of t^tion ag^aiust 
special aiq>eal^ bpt in the first instance^ and all that is requisite ^^^' 
under Act XII. of 1848^ is to giye grounds of decision^ and the 
dedaion roust be in the presiding officer's own handwriting. 

The principal sudder ameen looked into the question of limita- 
tion and decided it against as for the plaintiff. Limitation was 
the issue upon the groiinds of the ameen's report between the 
parties. The petitioner has asserted otherwise^ but reference to the 
records^ in execution of decree, proves that admission, for silence 
gives consent, and when the case was up before, Sumbhoonath 
Pundit, the then pleader, did not deny the allegation when made. 

The plaintiff has not shown he is within time, as he is bound to 
do in the first instance.^ — I merely put in the ameen^s report as 
some data on which the Court could proceed; now a pleader is not 
allowed to vary from the facts as stated by the pleader on the 
original case, (see page 1043, Sudder Dewanny Adawlut Reports, 
1st October 1852, see also 1049 of 16th October 1852,) so that 
petitioner's counsel, who strives to alter this rule as laid down by 
the precedents quoted, is in the wrong. 

Now as to the rules of pleadings enforced by the Court. 

The issues are taken by the parties to a cause. Sumbhoonath 
Pundit accepted our issue, and the investigation held by the 
ameen in the execution of decree proceeding that cannot now be 
rejected. The issue of limitation was drawn, but the evidence 
adduced by plaintiff was not considered sufficient. Plaintiff plead- 
ed possession, and brought the suit within twelve years from date 
of order to institute it, three days being yet left of that period. 
We pleaded actual dispossession beyond twelve years, from which 
date limitation runs. The issue was raised under Section X., Re- 
gulation XXVI. of 1814. 

Sumbhoonath did not deny our plea that plaintiff was beyond 
time ; he argued on the point that the issue was not drawn rightly 
by the principal sudder ameen on the statement in the plaint that 
this is a case of fraud ; this is, in fact, admission of lapse of 
more than twelve years, and extending the right to institute a suit 
under Regulation II. of 1805 to sixty years. But no fraud was 
pleaded in> the case, consequently the silence, as to the effect of 
Section XIV. Regulation III. of 1793, is, so to' speak, admission 
of dispossession for upwards of twelve years. 

Mr. Peterson^ in reply. — The parties in this are not the same 
as those in the execution of decree : let it be searched ; the ameen's 
report is therefore not binding on us. 

Judgment. 

As the defendant pleaded lapse of time and his own possession 
from 28th July 1835, and the plaintiff, petitioner, did not in reply 
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traverse that fact^ but rather avoided that pointy and by the asser- 
tion of fraud in appeal^ though no fraud was pleaded in the court 
of first instance^ endeavoured to bring his case within the provi- 
sions of Regulation IL of 1805, he must be considered to have 
impliedly admitted lapse of twelve years from date of dispossess 
sion. Further, in his plaint he urged that three days had yet to 
run to complete the prescribed twelve years from date of order to 
institute this action. 

We see no reason to interfere with the order for review of which 
application is made. We reject the petition with costs. 



The 23rd April 1853. 

Present : 

Sir K. barlow, Bart., | |. . ^. 
W. B. JACfKSON, Esq., J-^^^^'- 

Case Nos. 34 and 35 or 1852. 



ApplicaiUms for review of judgment of Sir R. Barlow, and Messrs. 
W. B. Jackson and R. H. Mytton, dated 12th April 1852, in 
Case No. 4S6 of 1S60. 

CHUNDER KISHORE BHUTACHARGE, (Applicant,) 
Respondent, 

versus 

ANNA MARIA JORDEN, (Appellant,) Opposite Party. 

Vakeels qf Applicant — Mr. Peterson and Baboo Juddonatk MuUick. 

Vakeels' of Opposite Party — Mr. Waller and Baboo Ramapersaud 

Roy. 

See preccd- ^^^ applicant is a sharer in the property in litigation in the 
ing oaae. case of Joynarain Ghose, and was a respondent with him in a 

separate appeal to this Court, which was disposed of 12th April 
1852. 

The grounds of this application are identical with those put 
forward by Joynarain, the argument on both sides is the same, 
and the order in this will follow that given this day in case 
No. 489. 
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The 23rd April 1853. 

Presknt : 

Sir R. barlow, Bart., \ ^ , 
W, B. JACKSON, Esq., /-^"^i^^'- 

Case No. 84 of 1852. 

AppRcation for review of judgment of Sir R. Barlow and Messrs. 
W. B. Jackson and R. H. Mytton, in case No. 152 of 1851, 
dated 15M September 1852. 

BUCHROO DASS AND MUNMOHUN DASS, (Plaintiffs,) 

Appellants, Petitioners, 

versus 

MOHUNT NUNHA GEER and others, (Dependants,) 

Respondents, Opposite Party. 

Vakeel of Petitioners — Mr. W. A. Montriou. 

Sir R. Barlow. — ^Plaiatiffs claim 3 annas of village Tegra, Application 
tmder deed of sale, dated 13th February 1842, for rupees 15,000, "for review of 
from Bhubessur Geer. , l^t^dX"" 

In January 1838, Bhubessur, it is alleged, mortgaged the pounds of the 
disputed land to Mahomed Reza, husband of Musst. Ludwan. wSd^Tand 

On 19th March idem, Bhubessur gave the same land to deliberate, and 
Bahoree Dass in farm, on advance of rupees 1,961, for twenty-three bdng-^ow*** 
years. The sudder jumma was rupees 475, aijid the rest, rupees 235, thrown on the 
was to be in satisfaction of interest. ^^' 

In 1844, Mahomed Reza gave over his rights by a byemokasa 
to his wife. 

At the time of our purchase no mention is made in the deed 
of any farm, but we collected from the ryots. Honooman died, and 
the brothers began disputes, when plaintiffs at length brought this 
action 12th June 1848. 

Musst. Ludwan had already begun a suit in 1847. In 1842 
notice of foreclosure was issued by Mahomed Reza, and Bhubessur 
filed petition, and denied mortgage; but in January 1844, fore- 
closure order was passed. 

The principal sudder ameen dismissed our plaint, and also 
Mnsst. Ludwan's, and all the judges concurred in dismissing 
our plaint. 

Now it is the custom in Tirhoot to register with the cazee. Mr. 
Mytton in his judgment throws out our claim, because we did not 
proceed to establish our right for six years. 

Now we immediately collected our rents ; but it is not impera- 
tive on us to proceed save within the period of limitation ; such is 
the reasoning brought to set aside direct evidence and proof; 



Digitized by VjOOQ IC 



( 418 ) 

JUDOMBKT. 

Sir R. Barlow. — ^The case does not rest solely upon the want 
of confidence in the evidence adduced by the petitioners^ as is 
assumed by counsel. Non-registry in the register's office, though 
the amount purchase-money was not less than rupees 15,000; the 
fact that petitioner did not get possession, neither did he nor his 
heirs take any steps to recover the purchase-money, or notice the 
proceedings of foreclosure; are iH additional grounds for the 
basis on which judgment was passed by the full bench. This was 
the view taken by all the judges with reference to petitioners' 
claim. 

We see no reason to admit the review sought. The application 
is rejected. 

Mr. W. B. Jackson. — ^I see no reason to admit a review. 
The case was one of great doubt, and I had much hesitation in 
rejecting the petitioners' claim; but I did so after full and 
deliberate consideration of the evidence, and of the collateral 
circumstances, which appeared to leave the matter in so much 
uncertainty, that there was not sufficient ground for an award in 
-his favor. No new light is thrown on the case ; and it is stiU not 
such as to satisfy me. 



The 26th April 1853. 
Present : 



Sir R. barlow, Bart.,\ ^ 



J. R. COLVIN, Esq., ' J^^^^ 
Petition No. 816 op 1852. 



Uemnna on In the matter of the petition of Kaleenath Chatterjea, filed in 
app^i^^o" It *^^^ Court on the 8th October 1852, praying for the admission of a 
arthe lower *^ ' Special appeal from the decision of Mr. R. M. Skinner, judge of 
^roiSlou8^ Jessore, under date the 9th August 1852, affirming that of Baboo 
heid"the*<^ii- Opeudcrchunder Nyarutton, principal sudder ameen of that 
Bent of the district, under date 23rd August 1851, in the case of Radhamadhub 
eMentiid'^to the Ghosc, plaintiflF, vcTStis Kalecuath Chatterjea, defendant, 
validity and It is hereby certified, that the said application is granted on the 

sdmiasibihty /•n* j 

of the sale of a following grounds : . • 

jotdaree in- (See judge's report, page 79 Zillah Decisions, 9th August 1852.) 

^'^^ The applicant has raised two points against the judgments of 

the lower courts : 
First, — That ryots can sell their interest in a jote. 
Second, — That wasilat cannot, under the particular circum* 
stances of this case, be awarded. 
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' The petitioner's, original defendant's, purchase was disallowed byt 
the principal 9udder ameen, and the judge, on the ground that the 
proprietors' assent to the sales specified in the conveyances to the 
defendant, had not been obtained. The judge further adds that, 
by Construction No. 702 such transfers are not legal, unless 
sanctioned by the landholder ; and he contrasts the meaning o| 
Construction No. 890 with No. 702 :-—'^ The sale of riff /its. and 
interest of ajotedar, in satisfaction of a decree under Construction 
l^o. 890, is a different matter from the private sale of a given quan- 
tiiy of land at an asmmed and ^ecified jumma, without the know^ 
ledge and consent of the proprietor of the estate.'' 

The plaint is for possession through the ryots, to the exclusion 
of petitioner, purchaser, from them. 

Defendant in answer only claims right to the interest of the 
jotedarSf not to the Icmda they held. Construction No. 702 is not 
therefore applicable in bar of defendant's purchase. On the 
contrary, it too declares the interests in Kjote saleable, which is 
also the effect of Construction No. 890. The respondent has 
attempted by argument to set aside defendant's purchase, under 
the plea that the tenures of the ryots sold were not saleable 
tenures by the custom of the country. This plea, however, is not 
urged in his plaint ; and in the absence of any averment ^ to that 
effect, it was not for the defendant to raise any question as to the 
nature of the holdings, which he purchased, being such as to 
prevent their transfer by sale and purchase. » 

The plaint really was, that assent of zemindars is necessary in 
any case of transfer. 

We admit a special appeal, and remand the case to the principal 
sudder ameen, whose doctrine of the necessity of assent of the 
proprietorsof estate to transfers of saleable tenures, such as are 
referred to in Clause 7, Section XV. Eegulation VII. of 1799, ia 
opposed to that law and to the Constructions quoted. The order 
for waailat, decreed by the principal sudder ameen and confirmed 
by the judge, is not very intelligible ; whatever plaintiff could 
recover from the ryots as rent, he could of course realize from 
the defendant. 

Wkh reference to the judge's decision we observe that he has 
alluded to the provisiona of Eegulation VIII. of 1819, the putnee^ 
law, which is inapplicable to the present case. He has also 
assumed that a private sale of land was made to the defendant, 
which ia altogether a mistake. The sale' was of jote^aree 
interest only* The judge sees no reason to disapprove of the 
judgment of the principal sudder ameen, ordering the reversal of 
the award, under Act IV. of 1844 ; So far as that order fixed an 
aggregate jmnma to be paid by the defendant, nfe concur in the 
reversal. Clause 8 of Section XV., Regulation Vll. of 1799 dis- 
tinctly points out that whenever any distribution of the jumma of 

G 
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^dependent talook may become necessary on a divirion tberebf^ 
the written consent of the zemindar to whom such rent may be 
payable is to be previously obtained. By analogy, the consolidation 
of the several jummas sold to the defendant cannot be sanctioned. 
With these remarks the application for special appeal is 
admitted, and the case will be disposed of by the principal sudder 
ameen, who will pass a fresh decision with reference to them both, 
in regard to the maintenance of the separate sales by the ryots of 
their jotedaree interest to the petitioner^ and to the question of 
wasilat. 



Thb 26th April 1858. 

Present : 

Sib R. BAKLOW, Bart., 1 ,r ._. 
J. R. COLVIN, Esq., |-^«^^'- 

Petition No. 825 of 1^52. 



Bmnand as In the matter of the petition of Ouneshee Lall, filed in this 
?^?aSSilate ^^^^ ^^ *^® ^^^* November 1852, praying for the admission of a 
court having Special appeal from the decision of Mr. C. Gkffstin, judge of Sanm, 
oi^*b^ a^rief ^^^^ ^^^^ *^® *^^ August 1852, affirming that of Mirza Maho- 
Teference to a mcd Siddiq Khau, principal sudder ameen oi that district, under 
anoUier ^ date the 7th April 1849, in the case of Kampersaud and others, 
^d not ^ran plaintiffs, versus Guneshee Lall, defehdant. 
its own record It is hereby Certified, that the said application is granted on the 
and proofi. fou^^ng grounds : 

(This case is reported at page 59 of the judge's decisions, dated 
as above.) 

The plaintiffs sue for possession and mesne profits on fore* 
closure of mortgage of certain lands by the defendant,- who did 
not appear in the lower court. The same parties were hetare the 
Court in another case, Guneshee Lall being therein the plaintiff, 
and Rampersaud and others, the defendants, in which Gnneshee Lall 
sued to obtain declaration of the invalidity of a bye-bil-wufa, which 
he asserted to be merely fictitious, and executed in collusion with 
the defendants. The judge disposed of both cases on the same 
' date against the petitioner. He considered them cross cases, and 
therefore passed his decision in this one, briefly relying upon his 
detailed decision in the other for the exhibition of the grounds of 
his judgment in both» 

This has led to his making an award in that case on a presomp- 
tion of possession of the respondent, mortgagee, plaintiff in this 
case, directly opposed to the prayer of the pliant, which is for 
possession and wasilat. The case is remanded, and the judge will 
pass a separate decision regarding it^ upon its own record and 
proofs* 
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We note that we liave rqected the application for special appeals 
in the case in which petitioner was originally plaintiff^ as the plaint 
disclosed that it was brought to put aside a deed executed by 
plaintiff himself in deceit of a third party. 



Thb ^6th Apeil 1853. 

Present : 

Sir R. barlow, Bart., 1 ^ , 
J. R. COLVIN, Esq., ]J^9^9. 

Petition No. 903 of 1852. 



VStfW^W^^^%^^A^^WWV 



In the matter of the petition of Ramanath Ghose and others^ Remand as 
filed in this Court on the 2nd December 1852, praying for the ftboye, a plea 
admission of a special appeal from the decision of Mr. W. Luke, not^hiwSS''^ 
judge of Midnapore, under date the 3rd August 1852, affirming beenduJv dig- 
that of Moonshee Khyrat Hossein, acting sudder ameen of that dis- ^JJ^ of by the 
trict, under date the 23rd January 1 852, in the case of Shamapersaud 
Chand, plaintiff, verms Ramanath Ghose a^d others, defendants. 

It is hereby certified, that the said application is granted on the 
following grounds: 

(See judge^s report, page 96 Decisions of above date.) 

The petitioner pleads that the law of limitation, to which refer- 
ence was made in the original answer and also in the grounds 
of appeal as the first point for decision, has not been noticed by 
either of the courts below. On perusal of their judgments such 
appears to be the fact, though interlocutory proceedings, which, 
bowever, are not sufficient in such a case, appear to have been 
held ; the issue is a material one, and the first to be disposed 
of. The case is remanded to the sudder ameen, who will retry it, 
taking up first in his decision the above objection, which has all 
along been pleaded. 



The 26th April 1853. 

Present : 

Sir R. barlow, Bart., \r . 
J. R. COLVIN, Esq., J^^9^^^ 

Petition No. 904 op 1852. 



, In the matter of the petition of Ramanath Ghose, filed in this g^ ^^ 
Court on the 2nd December 1851, praying for the admission of a ing caeS?**^^^' 
Bipedal appeal from the decision of Mr. W. Luke, judge of Midna- 
pore, under date the 3rd August 1852, reversing that of Moonshee 
Khyrat Hossein, acting sudder ameen of that diistrict, under date 
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the 9fch' February 1853^ in the case of Parbuttee Chum Paal^ 
plaintiff, versus Ramanath Ghose^ defendant. 

It is hereby certified^ that the said application is granted on the 
following grounds : 

(See page 97 Zillah Decisions {is above.) 

Petitioner urges, that in this case also he pleaded the law of 
limitation, but no decision on the point has been given by the 
lower courts. 

Petitioner did not appear in the judge^s court to reply to plain- 
tiff's appeal, but the point was taken in the original record, and 
it was before the judge, who was bound to notice a question of 
law in bar of the action* The sudder ameen in the first instance 
dismissed the plaint on its merits, passing over the principal plea 
in defence, which should have been the leading point for deter- 
mination. He will now dispose of it before entering further into 
the case. The special appeal is admitted, and the case remanded 
to the sudder ameen's court for the above purpose. 



The 26th April 1853. 

Present : 

Sir R. barlow, Bart., 
COLVIN, Esq., 

Petition No. 908 of 1852. 



J. R. 



' yJudffes. 



Remand as 
above, as 
thoufrh the 
Court held 
that the 
Houlmein ' 
Courts had 
jurisdiction to 
try a suit for 
"wron^ done to 
the plaintiff, 
in retard to a 
number of log^ 
of timber 
ivhioh were 
legally in his 
possession in a 
foreign terri- 
tory, by the 
defendant, who 
resided as a 
fixed inhabi- 
tant within 
the Moalmein 
jurisdiction at 
the time of 
commencement 
of suit, a pro- 
per deduction 
nad not been 



In the matter of the petition of Musst. Mee Sho, wife of Ookah 
Ngakah, filed in this Court on the 2nd December 1852, praying 
for the admission of a special appeal from the decision of Lieut. 
Colonel A. Bogle, Commissioner of Tenasserim Provinces, under 
date the 13th September 1852, aflSrming that of Mr. R. D. Ardagh, 
junior assistant commissioner of that province, under date the 5th 
July 1852, in the case of Nga Shoay Gan, plaintiff, versus Musst. 
Mee Sho (petitioner,) defendant. 

The grounds on which this application is preferred, are as fol- 
lows : 

Firsty — ^That the cause of action arose in a foreign state where 
the plaintiff was then residing, as also one of the defendants, Shoay 
Eik, who is still there, ready to answer any complaint the plain- 
tiff may wish to make against him, and therefore the Moulmeia 
court has no jurisdiction. 

Second, — ^That no proof was adduced to show petitioner's joint 
liabihty with Shoay Eik. 

Third, — That no summons was served upon Shoay Eik, the 
active and only party who is alleged to have removed the timber. 
Your petitioner's late husband is made improperly liable for ano- 
ther person's acts. 
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Fdurth, — ^That after the death of your petitioner's late hu». 
band^ his heirs were unable to make any reply^ or at least one at 
random^ being quite ignorant of the facts of the case. 

Fifthy — That since the decree of the commissioner, another 
letter arrived from the Zimmay chiefs, which is now filed, in which 
it appears that the first letter filed by plaintiff, written by the 
Zimmay chiefs, was evidently made upon the ex parte statement 
of the plaintiff. 

Sixth, — That if the Court admit the jurisdiction of the courts 
of these provinces in this case, your petitioner, at least, prays the 
case may be sent back for further investigation, on the return of 
Shoay Eik, the other defendant, to Moulmein. 

The Court observe, that it is shown by the record that, in this case 
the pleader for the defendant, Ookah, husband of the special appel- 
lant^ filed his power irom Ookah, and stated that the first defen- 
dant, Nga Shoay Eik, "is absent, but as the parties are partners, the 
appearance of one partner is sufficient.^' There can, under such 
circumstances, be no objection to the regularity of the suit as 
against Ookah. 

Neither were the Moulmein courts incompetent to try the suit, 
by reason of the wrong charged by the. plaintiff having been com- 
mitted in a foreign territory. The plaintiff had cut and marked 
the timber in dispute, and his servants were in possession of the 
logs in the Shan forest, with the consent of the Shan officers, 
though the duty or price to the Shan chiefs does not appear to 
have been at that time paid. This vested a sufficient title in the 
plaintiff against any claim of another private party. There has 
been, in this case, no intervening act of the Shan chiefs on the 
ground of their demand of purchase-money, or price, or on any 
other ground, such as might have affected or impaired the plaintiff^s 
title of property in the logs. The defendant is generally answer- 
able to the suit, (see the principle declared in Section YIII., Regu- 
lation III. of 1793,) inasmuch as he resided as a fixed inhabitan|; 
in the Moulmein jurisdiction at the time of its commencement. 
And he is- answerable both for the restoration of the logs of timber 
which may be forthcoming within that jurisdiction, and for da- 
mages on account of those which were removed from the forest by 
the defendants, but have been disposed of, or lost, by them, whe- 
ther in or out of the Moulmein jurisdiction. 

The only defect which the Court finds in the decree of the ju- 
nior assistant's court, as upheld by that of the commissioner, is 
that it awards the delivery of the logs that may be found within 
the jurisdiction, and " the market vahie/^ of the missing logs, without 
directing an allowance or reduction for the costs calculated, at a 
fair average rate, of transport and custody of the logs up to the 
date of the plaintifTs demand, which probably was that of suit. 
To such an allowance the defendants are entitled. The special 
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appeal application is admitted^ and tlie judgments of the lower 
courts reversed. The case is returned to the junior assistant's 
court, who will pass a fresh decision on the principles above inti- 
mated, making a proper allowance for the expenses of transport 
and care of all the logs for the term stated. Evidence must also, 
of course, be required of the average qualityand description of the 
missing logs. 

The 27th April 1853. 

Present : 

Sir R. barlow, Bart., \ t ^ ^ 
J. R. COLVIN. Esq., ^^^ff^^* 

Petition No. 27 of 1853. 

In a matter of the petition of Issenchunder Chowdree, filed in 
•b^the " ^^® Court on the 2nd February 1853, praying for the admission 
lower appellate of a special appeal from the decision of Mr. R. B. Garrett^ acting 
d°"idid*on L 3^^S6 of zillah Beerbhoom, under date the 14th December 1852; 
em>neous"view .Affirming that of Moulvee Nujmul Huq Khan/ principal sudder 
«8 toa stamD amecH of that district, under date the 10th September 1851, in the 
on a^d^^, on case of Dirpo Moyee Dassee, plabitiflF, versus Issenchunder Chow- 
the reverse of dree and others, defendants. 

TOnt'wasen-*'' It is hereby certified, that the said application is granted cm 
dorsed. the following grounds : 

(See page 94 Zillah Decisions of 14th December 1851.) 
It is unnecessary to give this case in detail. A reference to 
the printed report will show that the second issue in appeal ia 
that upon which, in the judge's opinion, the Court hinges. 

The point laid down was, whether the precedents of 17th Sep- 
tember 1850, and 30th June 1851, can affect the disputed docu- 
ment filed by the appellant, he being defendant in the suit. 

The judge observes that the written consent on the reverse of 
the decree is the point on which the appellant rested his defence; 
without it, his~whole case falls to the ground. His answer was 
filed 20th March 1849, while the document was not produced 
with proper stamp afiixed, until the 6th August 1851 ; it must 
therefore be rejected as matter for consideration, and consequent- 
ly his grounds of appeal are reduced to very narrow bounds. 

This decree, on the reverse of which the consent, of appellant ia 
recorded, required no stamp at all: — the act of causing it to be 
stamped was unnecessary on the defendants' part ; it must there- 
fore be admitted and received pro tanio, as any other exhibit on 
the record. The judge's decision is on this ground reversed; the 
case is remanded to the principal sudder ameen, whose decision 
was upheld in appeal, and the Court will pass a fresh decision on 
the whole merits of the case* 
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Thb 37th April 1853. 

Present : 

Sir R. BAELOW, Bart.,"» , , 
J. E. COLTIN, Esq., ]J^d9^^* 

Petition No. 28 of 1853. 



In the matter of the petition of EuUoo Kaleetah and another, Bemajid as 
filed in this Court on the 5th February 1853, praying for the. j|J{5.7j/^e!" * 
admission of a special appeal from the decision of Mr. Thomas demption of a 
Lamb, acting junior assistant commissioner of Kamroop, under JJ**'^^^ i? ^ 
date the 10th September 1852, affirming that of Dusrut Chow- ritory, it did '' 
dree, moonsiff of Nunbaree, under date 5th May 1852, in the case "^^ dearly 
of Kulloo Kaleetah and another, plaintiffs, verms Gopeenath whether the 
Surma, defendant. ^ ^ ^Torh^"^ 

It is hereby certified, that the said application is granted on noCariseD so 
the following grounds : - «« to bar the 

The particulars of this case are shown in the annexed copy of section nr 
the decision of the junior assistant commissioner of September, Clause 7 ohhe 

^^u\. 1QKO Assam Rules. 

lOth 1852 : ^hich p^. 

" It appears that the grand-father (Bejoy,) of the plamtiffs pos- hibits the 
sessed 19 pooras of land. Their father's name was Munoo Talook- J^^^ewfn 
dar, and from him defendant obtained 7 pooras of roopeet land. the cause of 

" It is to recover this land, and surplus profits from, date of the J|J||jJ.°t7" 
khut given by Munoo Talookdar to defendant when he received in February 24th 
pledge 100 Narain rupees. ^^^• 

''The defendant states in his reply that he has been dispos- 
sessed by plaintiffs, and by a law-suit again recovered possession. 
The land was mortgaged to him on 25th By sakh 1 701 A. S., and the 
amount has not been repaid. Defendant also pleads the fact of a 
former suit having been decided anerU this matter by Gorgaram 
Burrooa, moonsiff, on 18th of May 1843 A. D., quoting Section 
XIL Begulation III. of 1793, as rendering the case not cogniz- 
able. 
*. ''The moonsiff, in compliance with the above Eegulation and 
Section of 1793, and Sudder Dewanny Adawlut Select Eeports 
17th April 1826> dismissed the case. 

" Plaintiff objects to the decision, and states that the above 
Eegulation does not debaar the present description of suit from 
.beiDg instituted again. 

"Be this as it may. Section II. Clause 7, Assam Eules, debars 
any investigation whatever in suits where cause of action is prior 
to 24th February 1826 — 1239 Kamroop year. In the present cas^ 
the oause of action bears date since 1188 Kamroop year : I there- 
fore dismiss the appeal/' 
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The ground of appeal is that^ in a mortgage transaction^ a party 
has always a right to sue for restoration of his property on the 
ground of the principal sum advanced^ with its interest^ having 
been realized from usufruct. 

We observe that the decision of the lower appellate court does 
not quite distinctly show what it considered to be the cause of 
action in this case. The plaintiff refers in his plaint to a' separate 
statement of collections alleged to have been made from the land 
by the defendant^ showing a total amount of rupees 323-5, of 
which rupees 136, were, in his own calculation, due for repayment 
of the principal and interest, and the remainder was claimed as 
surplus due to him. The date at which, by this statement, the 
above sum of rupees 136 is entered as having been realized by 
the defendant, would fix the time at which, in a province like 
Assam, where no fixed rules and terms of foreclosure are in force^ 
a cause of action may most fairiy be held to have accrued to 
the plaintiff, and from which limitation against him should be 
reckoned. 

We admit the special appeal, and remand the case to the junior 
assistant commissioner's court to be again decided with reference 
to the above principle. 



Remand on 
application for 
Bpeoial appeal, 
toe defect of 
stamp wbich 
ttie jud(?e had 
declared not 
available as a 
plea in appeal 
Deinga leg^ 
point, and 
therefore to be 
urged in appeal 
though passed 
over in the 
court of first 
instance. 



The 27ta April 1853. 

Present : 

W. B. JACKSON, Esq., 
J. DUNBAR, Esq., 

Petition No. 41 op 1853, 



>Jtuiffes. 



In the matter of the petition of Annnd Gbsein, filed in this 
Court on the 1 5th February 1853, praying for the admission of a 
special appeal from the decision of Major Hannyngton, deputy 
commissioner of Hazareebaugh, under date the 27th September 
1852, affirming that of Taraknath Sein, principal sudder ameen 
of that district, under date 23rd March 1852, in the case of 
Umobatee and others, plaintiffs, verms Anund Ghosein and others, 
defendants. 

It is hereby certified, that the said application is granted on 
the following grounds : 

The judge declares the objection on the ground of want of 
stamp not available in appeal, because not pleaded in the court of 
first instance. This is erroneous ; the defect of stamp, being a 
legal point, may be urged in appeal, though passed over in the 
court of first instance. 

The decision is therefore reversed, and the case remanded to be 
tried over again with reference to the above remark. 
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Tab 27th April 1868. 

Present i 

W, B. JACKSON, EsQ.,1 .,^ 
J. DUNBAR, Esq., ' y^^' 

Petition No. 56 of 1861. 



In the matter of the petition of Ramkishore Dass and another. Remand as 
filed in this Court on the 33nd February 1853, praying for the ^^^e, the 
admiraon of a special appeal from the decision of Sreenath §!^^!^eD^^' 
Siddyabagish, principal sudder ameen of Chittagong, under date bavin^ erro- 
the Ist December 1852, reversing that of Poorunchunder J^^^^^ ^^. 
Mookerjea, moonsiff of Howlab, under date 14th June 1852, atdon of the 
in the case of B.amkishore Dass and ^ another, plaintiffs, verws ^threeto» 
Tameechom Biswas and others, defendants. the whole jum- 

It is hereby certified, that the said application is granted on the SS'Sun^*'* ** 
following grounds: . price, whereas 

This is a suit to obtain possession of 8 kanees, 13^ gundas of J^™^^^ 
and, and to reretse the settlement of the same which has been distinct ivmma 
made with the defendant : the settlem^t includes these and other ^i^®f~^ 
lands, at a jumma of rupees 12-2. The principal sudder ameen sui^eetofthe 
says the valuation of the suit should be at three times the "^^* 
whole jmnma of rupees 12-2, and not, as plaintiff has estimated 
it, at the selling price. 

We are of opinion that the principal sudder ameen is wrong ; 
as there is no separate and distinct jumma on the lands which form 
the subject of the suit, the selling price of the land sued for is the 
proper criterion of valuation. 

The decision of the principal sudder ameen is reversed, and the 
case remanded to be tried over again with reference to the above 
remarks. 
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The 28th April 1853. 

Sir R. barlow, Bart.,") 

3. R. COLVIN, Esq., \ Judges. 

J. DUNBAR, Esq., j 

Case No. 368 of 1852. 



Special Appeal fr(m the decision of Syed Ashrvff Hossem, Princ^Mt 
Stulder Ameen of Hazareebaugh, dated 4/A April 1851, altering 
a decree passed by Sree Gopal Lall, Atoonsiff of Hazareebaugh, 
dated SlstJuly, 1850. 

MUKOOND LAL BHUKUT, (Plaintiff,) Appbllant, 

versus 

BISHUNEERAM HALOOEE, (Defendant,) Respondent. 

Vakeel of Appellant — Moulvee Aftahuddeen Mahomed, 

Special ap- ^^^^ case was admitted to special appeal on tbe 4th Augxist 

peaidismiaBed, 1852, under the following certificate, recorded by Messrs. W. B. 

i^ol Sr^ Jackson and R H. Mytton : 

all theKionnds '^ This is a Suit on a bond in Hazareebaugh. 

^tiie judg. « The moonsiff decrees on the defendant's admission. 

" The principal sudder ameen calls for, and rejects the bond 
because it bears no stamp. 

" We admit the special appeal to try, whether this proceeding 
on the part of the principal sudder ameen, was regular, and whether 
a stamp was necessary, the transaction haying taken place in 
Hazareebaugh, where the Regulations have not been definitively 
introduced, although the law directs that the courts are to be 
guided by the spirit of them. Moreover the principal sudder 
ameen says that the stamp laws sometimes do, and sometimes do 
not, apply, and he exercises an arbitrary discretion in this 
matter, which is, in itself, objectionable ; — either the law applies 
or not, there is no discretion left with the courts.'' 

Judgment. 

Sir R. Barlow. — The point raised in the certificate is not the 
point on which the principal sudder ameen founds his decision. 
The deed, upon which the question of stamp has arisen, is not the 
main ground of the decision, it is given upon admission of the 
defendant The claim was decreed in part only, and the petitioner 
appealed for the remainder. The appeal is rejected, the point 
stated in the certificate not covering the whole judgment. 

Messrs. J. R. Colvin and J. Dunbar. — It seems to us that 
the principal sudder ameen objected to the deed, (a bond on a se- 
curity or mortgage,) in this case, and set it aside on two grounds, — 
the firsts not relied on with certainty and distinctness by itseff, the 
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want of stamp, — the second, the joining together, in one ac- 
knowledgment, of two obligations quite dissimilar in their nature. 

Therefore, the certificate does not cover bXL the grounds of the 
judgment. Even if a stamp were thought not requisite, we could 
not touch the judgment on its other point as to the deed, to 
which the certificate does not refer. 

We concur, for these reasons, in rejecting the appeal with costs. 



The 28th April 1853. 
Presbnt : 
Sir R. barlow, Bart.,"| 
J. B. COLVIN, Esq., yJudges. 
J. DUNBAR, Esq., J 

Case No. 398 of 1852- 



Special Appeal Jram the decision of Moulvee Ahmud Buksh, 
Princ^al Sudder Ameen of Rungpore^ dated 2nd March 1H52, 
affirming a decree of Ramapersaud Dey, Sudder Moonsiff of 
thai district, dated ISth August 1851. 

PUDUN KISHORE DASS, (Dependant,) Appellant, ^ 

versus 

ISHWUR CHUNDER BANERJEA, (Plaintipp,) 
Respondent. 

Vakeels of Appellant — Lootf Ruhman and Alee Afsur. 

Vakeels of Respondent — Ramap^saud Roy and Nilmony Banerjea. 

This case was admitted to special appeal on . the 10th August, special ap- 
1852, on tiie following certificate, recorded by Messrs. W. B. PfS^smissed. 
Jackson and R. H. Mytton : iS'^^^ 

'' The plaintiff sues to raise the rents on a subordinate talookdar. cate beinir one 
The plaintiff is a sudder naib under the Cooch Behar Raja, who, ^ep^asintJo 
though possessing his own separate independent raj, holds also lower courts, 
some lands within the British boundary, as zemindar. The 
raja at present is a minor. The defendant raises the issue, 
whether a sudder naib is competent to sue to enhance rent on an 
under-tenant? 

'' The principal sudder ameen declares that he has, but no such 
document, conveying such power from the raja or his represen- 
tative to the plaintiff, is produced, nor does it appear by what 
evidence this point was settled. The principal sudder ameen says 
that he had been admitted to sue in other cases. 

'' We admit the special appeal to try, whether the plaintiff had 
authority to bring this suit, and, if not, whether his claim should 
not be dismissed V^ 
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JtTDOMBNV. 

The objection taken by the defendant as to plaintiff's power 
to appear was on the ground of the raja's minority, and his 
inabifity, in consequence^ to appoint any one. The power to 
appoint a suddeir naib, to sue as such generally, was not in issne. 
The question raised in the certificate cannot be decided upon on 
this record; judgment mu&t be in favor of the respondent with costs. 



Thb 28th April 1858. 
Feesbnt : 
Sir R. barlow, Bart.,1 
J. R. COLVIN, Esq., \ Judges. 

J. DUNBAR, Esq,, ) 

Case No. 424 of 1862. 



Special appeal from the decision of Mr. W. St. Quinti$iy AdiUimal 
Judge of Tirhoot, dated ^th January 1852, cof^irmi$tg a decree 
of Moulvee Syed JUafumied, Principal Sudder Ameen ef thai Hi- 
trict, dated 80th December 1847. 

RUGHOOBUR DYAL and others, (Plaintiffs,) Appellants 

verstt9 

CHUNDEE DUTT PATUK, (Defendant,) Respondent. 

Vakeel of Appellants — Baboo Ramapersaud Roy. 

Vakeels of RespoTid^t— Mr. J. G. Waller and Moonshee 
Ameer /ilee. 
Benumd in This case was admitted to special appeal on .the 16th August 
STi^w S^' 1852, under the following certificate, recorded by Sir R. Barlow 
peiiate court and Mr. A. J. M. Mills : 

to ^e°th!^ *' This suit has been twice before this Court in special appeal. It 
Teal iflBoe in was remanded by the Court, (present : Mr. Tucker,) on the 20tli 
Se riSSto^thS ^^ *^*y ^^'^' ^^*^ directions to the judge, to refer it to the collec 
piain&Bto tor, under Clause 1, Section XXX. Regulation II. of 1819, for 
Sd"b^^^ investigation and report. He was of opinion that, though tiie 
defenclaat as plaintiffs do not distinctly specify that they sue to try the validity 
'«**^^'- of the defendant's tenure, yet that, and that only, is the issue to 

be tried in the case. ^ 

'' The judge reversed the decree of the lower courts, and dismiBsctt 
the claim of the plaintiffs, Mith all costs. He held that the point 
at issue was the validity, or otherwise, of the defendant's tenure 
on the whole as a rent-free holding, and that the proceedings of 
the resumption and settlement officers, and the report of the col- 
lector, and the fact of the name of the ancestor of the defendant 
being found recorded in the several registers of the rent-fifoc 
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tenures as proprietor of the rent-free land^ clearly established the 
right of the ddendant on the whole of the land in dispute. 

''The petition of the defendant for the admission of a special 
appeal was granted by the Courts (present : Sir {t. Barlow, Bart., and 
J. B. Colyin, Esq.,) on the 8th of January 1851, upon the ground 
that the tenure had been held to be rent-free upon insufficient 
data, and the case was remanded to the judge with instructions 
to call for a fresh report from the collector, and himself to pass 
judgment lUter due consideration of the grounds urged by the peti- 
tioner. 

'* The judge has adhered to his original finding in the suit, for 
the reason recorded in his decision^ see page 18 of the Zillah 
Tirhoot Decisions for January 1852. 

'' The admission for the application of a special appeal is on the 
ground that the decision of the judge as to the right of the res- 
pondent to hold the land free of rent chaiges which is merely 
founded on the fact of the holding haying been recoiled in three 
registers, is legally insufficient. 

'' We admit the special appeal to try whether the grounds, on 
which the judge held the defendant's rent-free title to be good, 
are legally sufficient to prove a lakkhraj tenure.^' 

Judgment. 

The original plaint sets up a claim to possession of 53 beegahs 
and some biswas of land, and the action was brought at eighteen 
times the annual produce. ' 

The defence was a rent-free tenure. The case has twice before 
been heard in this Court in special appeal, and was remanded on 
both occasions for investigation relating to lakhiraj title. 

The judge, on the 8th January 1852, again disposed of it, and 
a special appeal was, on the 16th August last, on the petition .of 
Bughoobur Dyal, the original plaintiff's brother, admitted, on the 
grounds recorded in the certificate. It is evident from the record 
that the intention of the plaintiff was to put in issue the validity 
of defendant's title to lakhiraj tenure, and equally clear that the 
defendant pleaded a rent-free right in opposition to plaintiff's 
claim. 

Such was the view taken of the case by the additional judge of 
Tirhoot himself, whp, at page 188 of the Zillah Decisions of 14th 
August 1850, states that the point at issue is not the possession or 
dispossession of the parties in any portion of the land in dispute, 
but the validity or otherwise of the defendants tenure in the 
whole as a rent-free holding. The proceedings in remand by this 
Court look to the same point as that on which the decision hinges. 
'- The zillah judge, however, ia his last decision, rests on the ground 
that the three registrations are in favor of the defendant, and he 
rejects the appeal of the plaintiffs on that ground^ and deals with 
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the action^ not on the real grounds on which it was brought^ fcN" 
possession and annulment of defendant's lakhiraj title^ but as one 
alleged to be for right '^to assess^ a point not at issue in any way 
in the claim^'^ which he further says was only raised before the 
Sudder^ the court of first (last) instance. 

The real issue between the parties to this cause, i . e., whether 
plaintiiFs as proprietors are entitled to resiune land claimed by the 
defendant as lakhirt^dar, has been lost sight of by the judge. 
A distinct decision of this issue is required^ and the judge will, on 
remand^ pass judgment on it accordingly. 



' The 28th April 1853. 

Present : 

Sir R. barlow, Bart.,1 

J. R. COLVIN, Esq. > Judges. 

J. DUNBAR, Esq. J 

Case No. 425 op 1852. 



Special appeal from the decision of Mr. W. St. Quintin, addiiional 
Judge of Tirhoot, dated Sth January 1852, reversing a decree of 
Moulvee Syed Mahomedy Principal Sudder Ameenofthai district , 
dated 30/A December 1847. 
BUGHOOBUR DYAL ANn others, (Plaintipps,) Appellants, 

versus 

CHUNDEE DUTT and others, (Dependants,) Respondents. 

Vakeel of Appellants — Baboo Ramapersaud Roy. 

Vakeels of Respondents — Mr. J. G. Waller and Moonskee Ameer 

Alee. 
DTAMd ^^^ grounds of admission of special appeal and decision of the 
ing^MsT^^^^' Court thereon, see preceding case, No. 424 of 1862, 



Digitized by VjOOQIC 



( 433 ) 

The 28th April 1853. 

Present : 

Sir R. barlow, Bart., 

J. R. COLVIN, Esq., VJudges. 

J. DUNBAR, Esq., 

Case No. 434 of 1852. 



■■}■ 



Special Appeal from the decision of Mr. K E. Cunliffey Judge of 
Mymensing^ under date the Mth March 1852, reversing a decree 
jpassed by Pundit Nurohuree Siromonee, Principal Sudder Ameen 
of that district, dated 20th May 1851. 

SUMBHOOCHUNDER CHOWDREE, (Plaintiff,) 
Appellant, 

versus 

SHAMAKANTH LAHOREE CHOWDREE and others, 
(Defendants,) Respondents. 

Vakeel of Appellant — Baboo Ramapersaud Roy, 

Vakeels of Respondent, Shcanakanth Lahoree — Baboo Kisken 
Kishore Ghose and J. G. Waller. 

Vakeel of Tameekanth Lahoree — Fuqeer Ahmed. 

This case was admitted to special appeal on the 18tli August Soecial ap- 
1852, on the following certificate, recorded by Messrs. W. B. JHiS^V 
Jackson and R. H. Mytton : from the pub^ 

Mr. W. B. Jack3on. — " The judge in appeal allowed the defen- ^di^f^^f* 
dant to put in a document which had not been filed in the Court oondderatioa 
of first instance ; the document was an important one as regards ""-^pp®.*^' 
an important issue, and the judge in fact bases his decision in that signmenroir 
issue upon this very document; this appears from the tenor of the "aaons for its 
judge^s decision, where he states that the fact that appellants got beea^profuced 
possession in execution of the decision under Regulation XY. of in the court of 
1824, is proved by the document in question, viz,, a report of the thougS*the*^* 
darogah to this effect : no reason was assigned why this document value of such 
could not be filedin the court of first instance. ^ bTSj^d' 

** It appears to me that, without such reason assigned, the judge tboufrh the 
ought not to have admitted this document. I would therefore S^^wi^uT^' 
reverse the decision and remand the case to be tried over again, eiOier by re. 
without reference to the document thus improperly admitted.'' ^^ ^^^ '**" 

Mr. R. H. Mytton. — " I cannot concur in the order proposed reception and 
by Mr. Jackson. I should not object to remand the case for the |,°^^f*^°"i. 
judge to consider whether the document in question was ad- lato eounf^ " 
missible under the general practice of our courts, and if so to ™^^ ^^ 
record his reasons for being of that opinion, and to pass a fresh ^e discretion 

decision,*' of that court. 
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In the par- j^^. W. B. Jackson. — " As the cuse cannot be remanded^ I 

good growdfl admit the special appeal^ to try whether the judge was competent 

jere »*»^^y to admit the new document in appeal, without reason assigned, 

and notcon-^ (and admitted by him as sufGlcient,) for its not being product in 

tested by the the court of first instance, and whether the decision should not be 

^M^vin^^br reversed, and the case remanded on the ground of this defect/' 

^o^^^^^^^' Judgment. 

The special appeal was admitted to try whether the judge was 
competent to admit the new document in appeal without reason 
assigned for its admission, and for its not being produced- in the 
court of first instance. 

We find that, in the grounds of appeal to the judge, the new 
document^ (darogah's report, 18th Septemb^ 1837) was 
distinctly mentioned as an exhibit which the appellant was 
unable previously to obtain. No. objection was raised by the 
respondent to its reception ; this, of itself is a sufficient reason for 
rejection of the plea now urged by the petitioner in this case. 

But another point has been pressed upon the Court by the res-* 
pondents' pleader, who contends that thedarogah's report is apublic 
record, i/ie mere reception of which, without assignment of reasons, 
is admissible. Section XYL Regulation VI. of 1793, refers to evi- 
dence of witnesses ; this is clear from the terms '^convenience of 
the parties and witnesses.^^ The Court are to examine the 
witnesses to be produced, vivA voce, " and first causing the mU 
nedses to be swom,^^ and so on. 

A public document must be held in a difierent light from one 
of a private nature ; the existence of the former is established by 
its production from the official records, though its value as evi- 
dence must be tested, and the mode of dealing with it, either by 
remand for inquiry or by reception and investigation by the court 
itself, must be a question within the discretion of the appellate 
court. A private document requires the support of evidence on 
all points when produced, and an appellate court is bound to 
record its reasons for admitting it, when a party has neglected to 
file it in the first instance. 

For the above reasons, the appeal is rejected with costs« 
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The 28th April 1853. 

Present : 

Sir R. barlow, Bart.,) 

J, R. COLVIN, Esq., } Judges. 

J. DUNBAR, Esq., j 

Case No, 436 op 1852. 



suit. 



Special Appeal from the decision of Mirza Mahomed Siddiq Khan, 
Principal Sudder Ameen of Sarun, under date the 14/A February 
1852, affirming a decree passed by Syed Mahomed Wahid, 
Moonsiff of Sewan, dated 27th April 1 850. 

HURSUHYE SINGH, (Plaintiff,) Appellant, 

versus 

LULLEETRAM and others, (Defendants,) Respondents. 

Vakeel of Appellant — Aftabuddeen. 

Vakeel of Respondents — Baboo Kishen Kishore Ghose. 

This case was admitted to special appeal on the 18th August Soeciai ap. 
1852, under the following certificate, recorded by Messrs. W. B. Sftj,e^^*^' 
Jackson and R.. H. Mytton : stated ^*"the 

"Three persons having purchased a property, petitioner claim- certificate was 
ed a right of pre-emption under the Mahomedan law. ^estli^ of 

''Quoad the share purchased by one of the three persons, "^rh^not 
Mahadeo Datt, the claim was disallowed in the lower courts, on piaintif/as Uie 
the ground that that person had himself a right of pre-emption ground of hia 
in the property in question. The claimant now urges that, by the 
Mahomedan law, the reason given for exempting the share of 
Mahadeo Dutt is not a good one ; — ^that the petitioner has a right 
of pre-emption quoad the share purchased by Mahadeo, as shown 
by the mooftee's futwa in the case. 

" We admit a special appeal to try whether, under the facts 
found by the lower court, viz., that the share in the name of 
Mahadeo Dutt is held under a purchase by a person having him- 
self a right of pre-emption, the petitioner has a right of pre- 
emption to any and what portion of that share.^^ 

Judgment. 

It is clear from the record that the plaintiff repudiates Mahadeo 
Dutt as a 8tranger,and therefore not entitled to right of pre-emption 
of the share of Sumam Singh, which plaintiff as a sharer claims. 

The moonsiff and principal sudder ameen both held that Ma- 
hadeo's right and that of his father, Nulleet Ram, were one 
and the same, and that they also were sharers with Surnam, and 
therefore that this action, brought against Mahadeo as a stranger, 
has fallen. The certificate rests on the assumption that the case 
is one between admitted co-sharers, contrary to the pleadings on 
the record. The appeal is rejected, with costs. 
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The 14th April 1853. 
Present : 

Sir R. barlow, Bart., 
W. B. JACKSON, Esq., , r . 
J. R. COLVIN, Esq., ^ '"^^• 
J. DUNBAR, Esq., 
A. J. M. MILLS, Esq., OffidaJting Judge. 
Case No. 311 op 1852. 



]■ 



Summary Appeal from the decision of Mr. R. J. lAmghnan, Judge 
of PatTMy dated 6th February 1853. 

GOVERNMENT, Pbtitioner, 

versus 

HUR GOVIND GHOSE, Opposite Party. 

Ramapersaud Roy, for Crovemment. 

Mr. WaUer and Baboo Kishen Kishore for Hur Gobind Ghose. 

Baboo Ramapersaud — Since 1839, it has beeu the practice of Held by all 
this Court to give interest to Government, on costs advanced by the judges of 
them to parties before the Privy Council. ^Ui thf'con- 

Qaotes Circular Order, 5th July 1839, as to interest on costs, ctmrenceofthe 
which shows some interest is allowed ; the rate to be fixed. WeSem ^^ 

In execution the Government did not apply for interest on costs, pourt, that 
but for costs only. This was carried out, but Government claimed i^JtTaw^ed^ 
interest also, which was refused by the judge on 6th February in a decree of 
1852. Mr. Mills, when in charge of the miscellaneous department, coundi^in 
referred the point to the full Court, on appeal being preferred. favor oithe 

The 6th February 1852, is therefore to be laid down as the ^^I^J^^^f 
date from which interest on costs is due to Government. Causes con- 

The practice of this Court supports the claim, and interest on teftw^?^' 
costs has always been allowed. Government is no party to the authon^ 
suit; they advance under the law, to enable parties to carry on gtimites d4 
their case; why should they lose the interest of their money? Under William iv. 
Act XXXn. of 1839, the Court can award interest. The Privy S'^.^en?"^°' 
Council declares a certain simi due as costs to Government, and SoSd^?^ ]Sew- 
of course they are entitled to interest upon it. ^^7 Adawiut, 

Cites the case of Muneeram Oustee, appellant to the Privy no order ^for^ 
Council, versus Seochum Oustee, respondent, Sudder Dewanny the payment of 
Adawiut Proceeding, 16th February 1848, ordering payment of in ttle'dlS^. 
interest at 5 per cent, after lapse of four months of date of decision Thisdecisi- 
of Privy Council, being two months for transit of bill, and two to, imd wiS 
months due date after sight to the date of realization. the authority 
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of, the previous Mr. Waller contrd. — The petitioner's counsel addresses the Court 
Sourt wi the ^ ^ though he was before them in a case upon which a judicial 
point. decision was to be passed, rather than as officers in execution of a 

judgment of a superior court, namely, the Priry Council. 

The question now before the Court is simply the interpretation 
of the Privy Council order, which is not ambiguous, but my 
opponent wishes to add something to that judgment : It is not^ 
however, for the Court, acting ministerially, to alter the judgment 
of the Privy Council. If there be any doubt as to the meaning of 
the decree, the Court can interpret it; if there be none, they must 
carry out the decree and its terms only. 

By the practice of the courts of the East India Company, as 
evidenced by Circular Orders, 11th September 1829 and llth 
January 1839, application should be made to the Court by which 
judgment is given for any omission in the decree. 

Judgment. 

The subjoined note of the Court's opinion in this matter was 
made at a sitting of all the Judges on the 17th March last : 

We find that the Government has eventually appHed for interest 
on the costs. We have therefore to decide on the general question, 
whether interest on costs awarded in a decree of the Privy 
Council can be given by this Court, when there is no mention of 
such interest in the decree. In referring to the rules laid down by 
the Order in Council relative to Indian appeals, dated IStih 
November 1833, we find that, under the Act of the 3rd and 4th 
William 4th, for the better achninistration of justice in his Majes* 
t/s Privy Council, it is made lawful for his Majesty to give direc- 
tions to the East India Company for bringing to a hearing appeals 
and appointing counsel, and to make orders for security and payment 
of the costs thereof : and that in exercise of this authority, a rule 
was passed that the East India Company shall be entitled to 
demand payment of their reasonable costs of bringing such suits 
to a hearing, &c., &c., as the Judicial Comndttee of the Privy Coun- 
cil shall in each case direct. The inference from this is, that no 
more can be given than is directed by that Committee ; and if any- 
thing be omitted in the award on costs, the omission cannot be 
supplied by any other authority than that Committee itself: it is^ 
therefore, beyond the power of this Court to cause payment to be 
made of interest on costs, unless the Judicial Committee of the 
Privy Council shall so order ; in this case there is no award for 
interest on costs, and the claim of the Government for such inter- 
est must therefore be rejected, and the appeal of Government 
must be dismissed. We observe that the contrary practice, which has 
existed in this Court, has the foundation and authority of a letter 
to the Western Court, signed by all the judges of this Court, No. 
1508, dated 14th June 1839, the principle of which appears to 
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have been partly concurred in by the Western Court in paragraph 
6 of their letter of 5th July 1839, No. 1144, With reference there- 
fore to that declaration, we think it proper to communicate with 
the Western Court before adopting the rule now proposed ; in the 
meantime, judgment in the case will be withheld. Ordered, that 
the register send copy of this proceeding to the Western Court, 
with a letter reporting their opinion on the points to which it 
refers. 

The following further proceedings were held on this date. 

Bead a letter from the register of the Sudder Dewanny Adawlut, 
North-Westem Provinces*, No. 589, dated 4th April 1858, 
recording their concurrence in the opinion of this Court, dated 
17th March. The Court, having resumed their proceedings 
of the last mentioned date in the case of Government, versus 
Hur Gobiiid Ghose, pass the following judgment : 

As, in tliis case, there is no award for interest upon costs in the 
dedsion of the Privy Council, the claim of Government for inter- 
est on such costs must be rejected. Ordered, therefore, that the 
appeal of Government be dismissed, with costs. 

* From the Register of the Cakutta Court to the Register of the Western Court, 
No, 364, dated 17 th March 1853. 

1 am directed by the Ck>art to send for the consideration of the Western Court, 

the notes of arg^oment in the case referred to in the 

GoTemment, Petitioner, margin, and the opinion of the judges of this Court 

versus upon it, which however they refrain from giving effect to 

Hur Gobind Ghose. until they are favored with the sentiments of the Western 

Court, on the point whether interest can be allowed on 

costs, where no specific order for its payment exists in a decree of the Privy 

ConndL 

From the Register of the Western Court to the Register of the Calcutta Court, No, 588, 
dated Ath April 1853. 

I am directed by the Court, in reply to your letter. No. 364, dated 17th of March, 
to state that they concur in the opinion that interest cannot be allowed on costs 
when no specific order for its payment exists in a decree of the Privy Council 
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circumstances, was the onus of procf, had failed to establish 
that the purchase of it was made with joint funds on behalf of 
himself and the defendant, . . . 444 

Inder Chunder !^abob v, Ubeenash Chimder Ghmgolee and others. 

Madhnb Chimder Gangolee v, Ubeenash Chunder Ghmgolee and otiien. 
JSiotice of attachment under Begulation II. of 1806, prohibitory of 
any alienation of property on the part qf the drfendant, having 
been suspended in the Court issuing it, and at the residence of the 
ddendant, without specification qf the particular property irUend- 
eatobe brought under attachment, declared to be no bar in law to 
the sale of an estaie, made by the defendant after date qf suck 
drfeetive notice. 8(de upheld, in concurrence with the opinion qf 
the lower court, as a legal and bon& fide one, ... 450 

Eoj Byknnthnath Boy Chowdree and others v. Baboo BamrattonBoy. 

Boy Prionath Chowdree v. Baboo Bamrattun Boy. 

Boy Byknntnath Chowdree and others v. Baboo Bamrattun Boy. 



Digitized by VjOOQ IC 



u 

Boy Prionaili Chowdree a. Baboo Eamratton Boy. 

A plaint may he construed hy an explanation of any amhi^iyin 
tts expressions f contained tn the reply. Members of a joint Stn' 
doo family held to he hou/nd hy an agreement made hy one of them, 
on thegrownd of the distinct acknowledgment, in another suit, hy 
the brothers of that party, that the agreement was made hy him 
as the common manager, on hehalfofall, and because another, a 
cousin (f such party appeared, upon all the evidence, not to have 
been distinct in ifUerest and possession from the other /defen' 
da/nts, his cousins, — Stall-rents in a bazar are not illegal sayer 
collections, ... ■ 454 

Goodlinr Chowdree and others v. Mumiorath Chowdree and others. 

Copies of depositions made in another case refected as evidence, the 
witnesses oeing alive, and there being no special circumstances 
which could have prevented their examination in this suit, 
Itemarh that, when a petty original case is called up by a judge 
from an iTferior court, in order that it m>ay be decided toge- 
ther with an appeal with which it is cormected, the two cases ma/y 
most conveniently be rrferred for trial by a principal sudder 
atneens court, so that the appeal from the decision of the original 
suit may lie to the judge tn the zillah, and iu)t to the Sudder 
thwanny Ada/ivlut, ... 461 

Soy Konsal Sing v, Syed Ahdoolla and others. 

Adjustment of interest in a hanking account with a party having 
transactions with the firm, directed on the principle that, as no 
compound interest can be allowed by the courts, the firm has a 
right to have all sums, whether princip alp" interest, which may be 
to the credit of the party during a year, applied first to the 
Uquidation of the iiUerest due by him, and the surplus only 
carried to reduction ofpinncipal, ... 464 

Lochmmarain Day v. Bhngwandoss and others. 

A single suit may be brought to reverse several awards under Act 
If^oflSiO, involving the fame grounds of action, though relating 
to distinct acts of dispossession, ... 465 

Baja Bajoider Singh v. Mr. H. Inglis. 

A suit for libel will Ue on the allegation of a grotmdless charge qf 
bribery having been preferred against a public officer brfore a 
commissioner appointed by the Government to enquire into any 
complaints brought before him against such officer. It will not 
be a bar to the suit that the complaint was only laid bqfore such 
<>fficer. Award of the lower court, of rupees 2,500 damages on ' ^ 
such a suit, wpheld, ... 46/ 

Horsoondre Dibbea, mother and goardian of Kalipersaud Sandyal aiid ^ 
others v, Hnrsooncbree Dibbea, widow of Hemchunder Bhuttacharjea 
and others. 

A sale in execution of decree, under Begulaiion XLV, of 1793, 
made after the irantfer of the powers of the Board qf Revenue to 
the Commissioners of Revenue appointed under Regulation I. of 
1829, is not invalid because no notification qf it was c^fflxed in 
the office qf Commissioner qf Revenue for the division, r- 469 
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SboTOop Naarain and others v. Htmree Hnr Singh and others. 

Semand on appUeation far special appeal, the lotoer appellate 
eovrt having erroneous^ struck an appecU off its file far drfect of 
parties, although aU the persons, reaUy necessary to the determi- 
nation of the matter in controversy, toere present htfore it, ... 472 

Sham Lai and others v. Mnsst. Jeennt and others. 

Sham Lai and others v, Mnsst. Jeenut and others. • 

Hemand as above, the lower appellate court having nonsuited a 
plaint for want tf precision, whereas the nature of the claim pre- 
ferred by the plaint was quite specific, whatever might be the 
judgment on the merits of thai claim, ... 473 

Bamsoonder Boy v. Bani Saramoee and others. 

Bemornd as above, the lower appellate court having dismissed an 
appeal an an erroneous view ^ the purport and effect qf apeti- 
Uon, which had been presented by the appellant to the collector, 474 

Cassee Deen Ditchit v, Bamhnrree Dntt and another. 

Jiemand as above, the lower courts, in a suit for rents brought 
in the moonsiff^s court by a plaintiff, whose summary suit for 
the amount nod been dismissed by the collector, having taken no 
evidence from the parties, but decided only upon the record of 
the summary suit, 475 

lE^mchannnd Bose and others v, Madhubi Dassea. 

JSeld that, in the application of the provisions (f paras* 2 a/nd 3, 
Article 10, Schedule B., Regulation X. of 1829, an appellant 
btfore the Sudder Court, settling his case by razeenama, so as to 
require no award from ^ Court, at any time brfore the am)eal 
is entered in the cause list, (for hearing) hung up in the Court 
room, is entitled to receive back the value qf ike entire stamp of 
the appeal petition, ... 476 

Shibdmnder Banerjea and others v, Kalipersand Boy and others. 

A failure to adduce evidence is not a default to proceed within 
the meaning of Act JTXZX o/'1841, which rtfers only to steps in 
jn'ocedure necessary to enable a cause to be prepared for hear- 
ing on its merits. The dismissal qfa suit for want qf evidence 
ought not to be on drfauU, but on tne merits, ... 480 

Baj Biflhen Mitter v, Bajaram Bnkshee and another. 

Order qf lower court, r Reeling Ghvemment securities as a payment 
in saiirfaction qfa decree, and directing the sale of property of a 
judgment-debtor to be held notwithstanding such a tender tfpa/y- 
ment, reversed, and explanation called fir as to the ground on 
which the order was given, ... 4S5 
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Thb 16th May 185». 

Present : 

Sir R. barlow, Bart, ) . . ' 
, J. R. COLVIN, Esq., j^^fl'^- 

Petition No. 718 op 1852. 

In the matter of the petition of Fukeer Khan, filed in this C«urt Remand on 
-on the 28tb September 1852, praying for the admission of a special ^^^l^l 
Oippeal from the decision of Moulvee Mahomed Kulleem Khan, the decree of 
principal sudder ameen of Backergunge, under date the 14th July the lower ap- 
1852, reversing that of Baboo Gobind Chunder Biddyaruttun, j^^^^^p^ 
moonsiff of Burrisaul, under date the 5th December 1851, in the to Uie facts on 
case of Sumboo Chunder Sein, plaintiff, vers^us Fukeer Khan and the fiice of the 
others^ defendants. ^ ^^"""^ 

It is hereby certified that the said application is granted on this 
following grounds : 

The plaintiff sued to reverse a summary decision, under which it 
was decreed that he should pay the defendant rupees 10-4-3 and 
4 krants rent per annum, upon strength of certain proofs produced 
by the present defendant, then plaintiff in the deputy collector)i 
court. 

The moonsiff dismissed the plaint and upheld the summary de- 
cision, on proof of plaintiffs liability for the above amount, as 
•established by deeds and documents, such as challans of payment 
placed before him, and held the pottah produced by the plaintiff 
to be a deed, upon which, from its very appearance, no reliance 
whatever could be placed. 

The principal sudder ameen reversed his subordinate's decision, 
saying that defendant had produced no proof of payments by the 
plaintiff to the extent of rupees 10-4,. annual rent, as alleged by 
the moonsiff. 

This assertion is opposed to the facts on the face of the record! 
Deeds and evidence were brought forward by the defendant, and 
were held sufficient to estabush his right in the court of first 
instance. 

The principal sudder ameen, in a very unjustifiable manner, 
has spoken of them as though not produced, and has recorded that 
whicn on view of the nuthee is incorrect. The proof of past pay- 
ments is the essential matter in contest between the parties to the 
45Uit. There are no other claimants or interfering parties. 

The case must be returned to the principal sudder ameen, who 
will try it on its merits, and give his judgment on the several 
jieeds and proofs advanced by the parties, and pass a fresh deci- 
sion thereon. 
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Ths IGth May 1853! 
Pe^ekt : 
J. DUNBAR, Esq., Jvdge, 
H. T. RAIKES, Esq., Officiating Judge. 
Petition No. 919 of 1852. 



Hemand as ^^ ^^^^ matter of the petition of Nawab Mirza Seedee Nazir 
fcbove,adecree, Allee Khan Bahadoor, filed in this Court, on the 7th December 
passed against 1852, praying for the admission of a special a{^cal from the deci- 
* /T"^^^" sion of Mr. W. Luke, judge of Midnapore, under date the 6th 
biuTing'anew September 1852, afBrming that of Mr. Alexander Davidson, 
suitbi-ought principal sudder ameen of that district, under date the 21st April 
by an auction- 1852, in the case of Mussts. Rammoni and Shammoni, plaintiffs, 
JJJ^^^J ^^ versxts Mirza Seedee Nazir Allee Khan Bahadoor, and others, 
revenue, defendants, 

though it It is hereby certified that the said application is granted on the 

would be of r 11 • j 

material followmg grounds : 

weight in the The case was disposed of by the judge of Midnapore, on the 
*^^^^ 6th September 1852. His decision dvSI be found at pages 115 

and 116, of the printed Decisions for that month. 

It appears that the auction ^purchaser, in virtue of the right 
vested in him, by Sections XxVI. and XXVII. Act I. of 1845, 
ousted the plaintifi^s from certain lands held by them at what he 
considered an inadequate jumma. The plaintiffs sued to recover 
possession. The principal sudder ameen and thejudge have both 
held, that the due issue of notice to the plaintifis, as required by 
the provisions of the law above quoted, has not been establishec^ 
and that the tenure of the plaintiffs pertains to the exceptions 
described in Clause 1, Section XXVI. Act I. of 1845. 

It is contended, and we think rightly, in the application 
for special appeal, that as the de^ndant was not a party 
in the case quoted by the judge, decided in August 1811, he, 
as a recent purchaser, is not bound by the decision in that 
case, and that thejudge should have reconsidered the proofs 
and general merits of the case, as between him and the plains- 
tiffs. In a case of a similar nature, (Baboo Pursonno Coomar 
Tagore versus (Jovindnath Goptee, and others, decided in this Court 
on the 9th December 1851,) it was ruled, that an auction -pur- 
chaser is no representative of a former proprietor, and is not bound 
by the decrees which would bind him, or those who acquire their 
rights by title from him : such decrees, if given upon litigation 
honestly pursued, would deserve the fullest attention, and, of 
course, have important weight in considering the effect of the 
evidence adduced or pleas raised by a new auction-purchase, but 
the case, as brought by the auction-purchaser, must be carefully 
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gone into, and a judgment passed upon all its facts ; — The judge, in 
this case, has rested the validity of the tenure upon the result of the 
old case he quotes ; — that result of course constituted evidence of 
weight, but it cannot be taken as in itself sufficient to prove 
the ri^t of the plaintiffs to hold their lands exempt from further 
assessment. The auction-purchaser, as zemindar, wishes to 
exercise his general right to assess the lands, at the same rates as 
other lands in the zemindaree. The plaintiffs set up a special 
plea of exemption, and it is for them to make it good, and show 
that, under the law, they are entitled to hold at a fixed quit-rent. 
We admit the special appeal, and remand the case for further in- 
vestigation with reference to the above remarks. 



Thb 16th May 1853» 

Prbsent : 

Sib R. barlow, Bart., 1 r,^^. 
J. R. COLVIN, Esq., |^^^«^- 

Petition No. 971 or 1852, 



In the matter of the petition of Maharajah Taruknath Roy, above, the 
filed in this Court on the 28th December 1852, praying for the lower appei- 
admission of a special appeal from the decision of Mr. James Reily, ^ ^^JJ^^" 
principal sudder ameen of zillah Dinagepore, under date the ly held the de- 
15th December 1852, altering that of Manik Chunder Shome, fendant to be 
additional moonsiff of Rajarampore, under date the 24th August * ^^'^^^JJ^' 
1850, in the case of Maharajah Taruknath Roy, plaintiff, versus to pay only at 
Noor Mahomed Sircar, defendant. an uniform 

It is hereby certified tfiat the said application is granted on the {5u[um2"^^ 
following grounds : tion" lx! Rel 

Plaintiff sues to assess 11 beegahs 4 cottahs of land in the gulation viii. 
possession of defendant at 14 rupees 3 annas, per annum. The ^ ^'^' *^~ 
defendant claimed to hold the lands from his ancestors, adding ten^e wm 
that from 1214 he had paid at certain rates after a re-measure- not created 
ment. The moonsiff sent an ameen, who measured the land, and '^*^'' ^^ 
fixed the jumma upon it with reference to the rates prevailing ^ i2u^. E. 
in the neighbourhood. The principal sudder ameen held that, 
by Clause 2, Section LX. Regulation VIII. of 1793, the defendant 
was a khoodkasht ryot, and his rent could not therefore be 
raised, and that the plaintiff had not established what was the 
quantity of land in the defendant's possession. 

We observe that the law laid- flown by the principal sudder 
ameen is wrong. In the very clause which he quotes, the 
provisions are that no actual proprietor shall cancel the pottah of 
a khoodkasbt ryot; except under the circumstances therein se( 
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forti, one of which circumstances is, that within three ' years 
rents have been paid by the khoodkasht rvot below the rate 
of the nirikhbnndee of the pergunnah. This law^ however, 
applies to the state of things in 1793, and is quite inappli- 
cable to a tenure, the rents of which, the defeadant professes, 
liavfe been paid at the samfie rates only since 1214. 

What is the proper amount at which the defendant's tenure 
should be assessed, as well as the extent of the land he occupied, 
are points raised and determined by the moonsiff. If thfe principal 
sudder ameen had any doubts as to the extent of the ryot's hold- 
ing, he should have deputed an ameen to make the inquiry ; but 
he has not taken up the question at all in that form. His ruling, 
as to the non-liability to assessment of the lands in question, is, 
as has been shown, wrong. 

The case is remanded to the principal s«dder ameen, who will 
ascertain the exact quantity of land in the defendant's holding; 
and assess the whole, or such portions of it as he may think liable, 
at the prevailing pergunnah rates. 



The ISth May 1853. 

Present : 

J. R. COLVIN, Esq., ) ,- . 
J. DUNBAR, Esq., j ^""^3^^' 

H. T. RAIKES, Esq., Officiating Judge, 

Case No. 37C of 1851. 



Regular Appeal from tlie decision of Moidvee Mouzzum Hossevn 
Khan, Principal Sadder Ameen of Bhavgidpore, darted 17 tk 
Jime 1853. 

BDBORIA JHA, Guardian of KOONWUR MODANUND 
SINGH, AND KOONWUR SREENUNDUN SINGH, Sons of late 
KOONWUR ROODRANUND SINGH, (Plaintiff,) Appellant, 

versus 

Raja lilanund singh, son and Heir op raja BIDDYA- 

NUND SINGH, and another, (Defendants,) Respondents. 

Vakeels of Appellant — Moonshee Ameer Alee and J. 0. WaUer. 

Vakeels of Respondent, Raja Lilanund — Baboos Ramapersand, 
Kishen Kishore and Sumbhoonath, 

Vakeel of Respondent, Sheochum Lolly — JIfr. Qlas. 

The prece- ^^^ ^^^ ^^ Rupees 8,31 ,431-1 2-3 and 2^ krants, for the possession 
dent, Bhinuk- of 7 annas share of pergunnah Seherdee in Muhalat Khurukpore, 

untU Singh an«l i^ith wasilat. 
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The parties are half-brothers. The plaintiff sues for 7 annas of others, (Re- 
a 14 annas share of pergunnah Khurukpore, bought in the name yy52'p"^^65i 
of the defendant, on the allegation that the purchase was made to657,)appiiea 
•with joint family fimds. The defendant states that the purchase to a suit 
"Was made with his own funds. b^a^^lintiff 

The principal sudder ameen dismissed the plaintiff's suit, hold- who adunts ' 
ing, on grounds stated by him, that the purchase with family that he direct- 
fiinds was not established. ^^^ *^^be 

The Court desire the argument to proceed first on the respon- Slade oTan 
dent's issue in bar, viz, : — ' , estate at a sale 

As the plaintiff alleges that he purchased in the name of the J5o^**xf^f"^*" 
defendant 7 annas of the property sold at the public sale, the point Is22, but not 
to be adjudicated is, whether Avith reference to the Sale Regular to a case where 
tions and the precedents of the Sudder Court, such a claim on the *^® avmnent 
part of the plaintiff ought not to be dismissed without going into Wi^apur-'* 
the merits of the case. chase was or- 

Baboo Ramapersavd Roy, in support of this issue, refers to ^^^ ^^ ^ 
Sections XIX. and XX., Regulation XI. of 1822, and to the prece- ^^f ^auS in' 
dent Ramkishen Dass and others versus Bhinuknath Singh and the name of 
others, Sudder Dewanny Adawlut Reports, 8th July 1852, pages ^^^ piaintitf, 

.^mp»-% t^ i»^*^ uMt tiiat it was 

t>51 to bo7. ^ .... fraudulently 

The Court decide that the law cited is not applicable to this case, made by tiie 
It relates to suits brought to set aside a sale on the ground of ^g*^* emj)ioy- 
iUegality in iJie purchase. This is a suit to obtain a share in the haif^of*"^-" 
purchase, treating it as legaL other party. 

The precedent applies to a case in which a plaintiff admits that ^^^ J>^ 
he directed a benamee purchase to be made. In the present suit, ^emTndaree* 
the plaintiff states that the purchase was ordered to be made on dismissed, in 
behalf and in the name of himself and his half-brother, but that concuireuce 
the agent, employed, fraudulently brought in the name of his half- ^l^ ^oitht 
brother, the defendant, only. lower court, as 

The Court then lay down the first issue of the appellant for the plaintiff on 
argument, observing any question,, as to the party on whom is the the**^cum"^^ 
onus of proof in regard to the funds employed in the purchase, — ^the stances, was 
point intended to be raised by the second issue proposed for the ^e onus of 
appellant, — can be argued in connexion with his first issue. ed^^'^bnlh 

His first issue is, — ^Whether the circumstance of the disputed pro- that the pur- 
perty being purchased with the profits of the zemindaree, and with chase of it was 
iunds jointly belonging to both the parties, has not been proved '.'*?^.®7^^ 
by the evidence on the file, and whether the appellant (plaintiff) i^haif of him" 
is not entitled to a decree, in case it be proved that the disputed self and the 
property has been purchased with the profits of the undivided defendant. 
zemindaree. 

Moonshee Ameer Alee, for the appellant, says, that he will first 

remark seriatim on the principal sudder ameen 's grounds of 

-decision; and then upon matter on the record not touched by 

hilQr 
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The circumstances of the parties are these : — 

The plaintiff obtained a decree from the Sudder Dewanny 
Adawlut, of 25th April 1832, establishing his joint inheritance 
with the defendant as to all properties left by their father, Raja 
Doolar Singh, and also all purchased subsequently from the pnyr 
ceeds of his properties. In execution of this decree, the parties 
came to an agreement of 6th August 1832, in which the joint pro- 
perties were distinctly specified, and a condition inserted that any 
estates, purchased from their individual funds, were to be the 
separate property of the purchaser. The purchase of the per- 
gunnah in dispute was made on 29th January 1840, corresponding 
with 1 1th Magh 1247 Fuslee. At this time the brothers were joint 
in estate, though not in food. The lower court has given no opinion, 
and indeed laid down no issue, as to this material point of the 
brothers being then joint in estate, and it will therefore be 
noticed under the second head of the argument. 

At this time, with a view to enable the Court the better to 
determine the status of the brothers, as recognized and understood 
by them in entering into the agreement, the deed of agreement is 
read. 

The pleader remarks, that there is in it a reference to the even» 
tuality of joint purchases, and this is placed beyond all doubt by 
that sense of it being acknowledged by the defendant in Section 
III. of his rejoinder. 

The Court observe that this deed, in which there is a condition 
for the joint management and collection of the rents of the ancestral 
estates, has no condition for the joint appropriation, enjoyment, or 
use, of the profits arising from those estates. All the express sti- 
pulations, which are found in the deed, referring to the appropria- 
tion of profits of interest or otherwise, provide for their equal 
division and separate appropriation. The Court point out to the 
pleaders for the appellant, that if they have any other proofs on 
which they rely as showing an agreement or understanding 
between the parties of joint appropriation and use of the profits of 
the ancestral estates, they should now point out such proofs^ as 
being very material to the course of argument in this case. 

The pleaders state, that they have no such agreement to produce 
m terms. But, in an answer of the defendant in a case brought by 
Gunga Pershad, before the principal sudder ameen's Court at Pur- 
nea, of 7th April 1842, he stated that, from Aghim 1240 to Assar 
1248 Moolkee, the affairs of the zemindaree had been conducted 
in a common cutcherry by agents^ who paid the joint malffoozaree. 
This, and the purport of the deed of 1832, show that, as there was 
a condition in the latter, that whatever was purchased by either of 
the brothers separately (bila ijmal) was to belong to him alone, it 
follows that where there is no special evidence of such separate 
purchase^ all purchases are to be t^en as in their nature joint* 
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Then as to the proof applicable in regard to the assets With 
which this particular purchase was made, there are these proofs ; — 
The sum paid at auction was rupees 3,40,000, out of which the price 
of the 14 annas share was rupees 2,97,500. The whole of this 
latter sum is shown to have been sent from the joint cutcherry of 
Sudhalie, excepting a small portion which was sent by the joint 
mofussil omla. The entry in the joint or zemindaree account-book 
written by Peyaree Lall Doss, mohurrir of the joint cutcherry, is in 
the total result as follows : 

From the collections of the villages and the 
joint deposit, 97,430 

From each of the two brothers, rupees 1,00,035, . . . 2,00,070 

Rupees, 2,97,500 

These accounts are proved by Peyaree Loll Doss, the writer, and 
by Ameen Chund, a mohurrir of the mofassil cutcherry at Nou- 
hatee, and by Bholanath Doss, naib mohurrir of that cutcherry; 
and to prove six perwannahs sent by the defendant for the collec- 
tions of the joint estate funds expressly on account of this purchase, 
there are Kunhya Loll, tehseeldar of pergunnah Dhuphur, (an an- 
cestral estate,) Ameen Chund aforesaid, Sunaee Jha, Kurhya Jha> 
and Misree Thakoor, as well as Nund Coomar Doss, mohurrir of 
the perwannah department. The perwannahs set forth the fact 
of the purchase of pergunnah Khuruckpore on the joint account^ 
and press for the necessary funds for that particular payment. 
They bear on the top the words — potrortho janibay written by the 
defendant himself. The principal sudder ameen was not war^ 
ranted in rejecting these, because they are not signed with the 
defendant's name. Such is the usual mode of signature by the 
defendant, and has been in his family even in his father's time. 
Nund Coomar, the mohurrir above-mentioned, distinctly swears 
that he wrote that perwannah, and that the defendant signed it in 
that manner. 

The evidence of two of the above witnesses, Peyaree Lall Doss and 
Nund Coomar is here referred to, and the pleaders of the appellant 
state that the witnessesgenerally will establish the foUowingpomts: — 

First, — That Sheo Churn Lall was mookhtar to the two jointly. 
This is admitted for the respondent, but his pleaders state that 
Sheo Chum Lall was also separately mookhtar for his own per- 
sonal transactions, as well as for many other parties. 

Secondly, — ^That both the brothers gave power to Sheo Chum to 
purchase the zemindaree of Khuruckpore for them jointly. 

Thirdly, — That Sheo Chum wrote to announce that he had 
purchased the zemindaree for both, and that these letters remained 
with Meghnath Jha, khuzanchee. These cannot be produced, as 
when the brothers quarrelled they were with Meghnath Jha, who 
took service with the respondent. 
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Fourthly, — The sending of tlie purchase-money oti several dates, 
-whether consisting of collections from the ancestral mehals or of 
<;ontributions made by the two brothers, from the joint cut- 
xjherries ; and — 

Fifthly^ — The authenticity of the cutcherry accounts, in which 
this joint disbursement is entered, and of the perwannahs eignej 
by the defendant. 

The pleaders then argue as to the general credibility of such 
evidence, as sufficient to prove the case, in the position in which 
the two brothers stood to each other under the deed of agreement 
of 6th August 1832, 

Judgment. 

The Court has before remarked that the deed of agreement, 
between the parties in this case, was in no way of the nature of 
one establishing a generally joint and undivided estate and inter^^ 
•est between them. 

On the contranr, though there is a stipulation for the joint 
management of the ancestral estates, there is no provision for any 
joint application or enjoyment of their proceeds, — much less for 
any joint appropriation and use of other funds. 

The onii9 of proof, therefore, is wholly on the plaintiff to esta- 
.blish that the purchase of the valuable pergunnah in dispute was 
made with joint funds. 

For this purpose he tenders nothing but oral evidence, with ac- 
•coimts which do not profess to bear any signature or acknowledg- 
ment by the defendant, and some perwannahs which b^ar general 
attesting words (potrortho janiba) that might have been written by 
any party, and are not attempted to be proved, upon any indepen- 
dent testimony, to be in the handwriting of the defendant. 

There are glaring improbabilities in the plaintiff's case. Sums 
exceeding a lakh of rupees are alleged to have been advanced 
from their private funds by each of the brothers for the joint pur- 
chase, but no document, security, or acknowledgment of any kind 
is stated to have been delivered to, or taken from, either of them 
^n account of these large sums. The account of such advances 
professes to be exhibited in the accounts of the joint zemindarees, 
with which such private contributions to a new and independent 
•object had no concern. 

This is .the sole transaction of the sort entered in these accounts, 
4ind no receipt is produced from the common mookhtar, to whom 
such great sums are stated to have been sent for the purchase on the 
joint account. Allusion is made by a principal witness for the 
plaintiff, Peyaree Lall Das, to sums having been advanced by a 
banking-house, (that of Balnath Sahoo) as part of the joint pur- 
chase-money on behalf of the two brothers. But the managers of 
ihe banking-house have not been summoned to depose to ihe 
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advance, and to produce their books. There is, in short, not a 
particle of documentary evidence at all trustworthy in support 
of the claim. 

The matter was pending before the courts in the form of a suit 
to set aside the purchase, as made by the defendant excltmvely, for 
3i years, or from January 28th 1841 to August 6th 1844, and the 

Slaintiff never app>eared to prefer or give notice of his claim 
uring that litigation. He did not bring this suit till 12th 
September 1843. 

This claim has been judged groundless by two principal sudder 
ameens. 

We could not, imder such circumstances, interfere, upon merely 
the oral statements of witnesses, with the judgment of the lower 
court, and we therefore decide against the plaintiff, appellant, 
without going into the proof recorded on the part of the de&ndant. 

The appeal is dismissed with costs. 
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The 25th Mat 1853. 

Present : 

J. R. COLVIN, Esq.,) . ,^ 
J. DUNBAR, Esq., |^*^«^- 

H. T. RAIKES, Esq., Officiating Judge. 

Regular Appeals froni the decision of Moxdvee Abdocl Alee^ Prtn- 
cipal Sudder Ameen of Rajshanye, dated Slst May 1851. 

Case No. 404 of 1851. 

INDER CHUNDER baboo, Self, and as Manaqbb of GOVIND 

CHUNDER BABOO, Minor, (one of the Defendants,) 

Appellant, 

versus 

UBEENASH CHUNDER GANGOLEE, Plaintiff, and MADHUB 
CHUNDER BANERJEA and MUHESH CHUNDER 
BANERJEA, (Defendants,) Respondents. 

Vakeel of Appellant — Baboo Kishen Kishore Ohose. 
Vakeels of Respondent, Ubeenash Chwnder, — Mr, J, O. WaMer 
and Baboo Ramapersaud Roy. 

Case No. 405 of 1851. 

MADHUB CHUNDER GANGOLEE, (one of the Defendants,) 

Appellant, 

versus 
UBEENASH CHUNDER GANGOLEE, Plaintiff, INDER CHUN- 
DER BABOO, Self, and as Manager of GOVIND CHUNDER 
BABOO, Minor, and KALIDOSS MOOKERJEA, MUHESH 
CHUNDER BANERJEA and ISHWUR CHUNDER MUS- 
TOFEE, (Defendants,) Respondents. 

Vakeel of Appellant — Baboo Kishen Kishore Ohose. 

Vakeels of Respondents — Mr. J. 0. Waller and Baboo Rama-- 
persavd Roy. 

ttochm^ilf Suit Ijdd at rupees 7,183-12-1, for the possession of the 
under R^a- zemindaree Bhudderghaut. 

tiouiT.ofiBoe, Plaintiff sues for possession of a zemindaree, or chief proprieteiy 
prohibitory <rf right in an estate held in putnee by one Kalidoss Mookeijea^ 
^property on (^th mesne profits) sold to him by the proprietor, Ishwur 
the part of the Chunder Mustofee, possession of which was withheld firom him ; 
defendant, gj^^j ^j^^ estate subsequently sold in satisfaction of a decree given 

havlnir been • x xi. j • 

suspended in agwnst the vendor. 

the Court is- The purchaser at the execution sale avers that any anenation 

suing It, and at gf tJjQ property by sale or otherwise was invalid, as the debtor's^ 
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proprietor's, estate, had been attached under Regulation 11. of the residonce 
1806 to satisfy any eventual decree against him. ^t^wUhoS^" 

Madhub Chunder Baneijee, the decree-holder, avers the legality ^iflcation 
of the sale in satisfaction of the decree held by him against Ishwur of the particu- 
Ghunder Mustofee, the original proprietor. iSe^d^t*^hfl 

The principal sudder ameen decreed the suit in favor of plain- bro^ht uuder 
tiff, mlmg tiiat no attachment was served on this particular pro- attachment, 
perty, but merely a general notice of attachment at the proprie- ****^i*^^? ^ 
tor's house and at the cutcherry. to thTsaie of 

The following issues were filed on behalf of the appellant : — an estate, made 

Firgty — ^Whether the plaintiff ought not to be nonsuited on ^YiftB*d*'™*^f 
account of the multifariousness of his plaint ? J^ch defertive* 

Secondly, — ^Whether the deed of sale put forward by the notice. Sale 
plaintiff is collusive and fraudulent, or is a bond fide docimient ? upheld, iii 

TAircKy,— Whether the kubala or deed of sale to the plaintiff is ^l^'STopi- 
valid, having been executed by the debtor after the notice to him, nion of the 
prohibiting alienation, had been issued in compliance with the lower court, 
decree-holder's petition? Z^^j^ont 

Baboo Kiahen Kishore, on the first issue, viz,, multifariousness 
of the plaint. In this suit plaintiff has made the putneedar 
a defendant, and claims from him rent for the putnee, being 
a matter quite distinct from the object of his suit, which is to 
prove the validity of the sale to himself 

The Court observe that the putneedar has raised no objection 
to the plaintiffs including him among the defendants, and such 
objection cannot be brought forward by any other pisurty, inas- 
much as there is nothing in it which impedes a fair consideration 
of the matter as between the plaintiff and defendant, appellant. 

The Court direct that the pleader proceed to argue the second 
and third issues together. 

The pleader states that he appears on the part of both appel- 
lants, namely, the purchaser at the execution sale, and the 
decree-holder for whose benefit that sale was made, and his argu- 
ments will therefore apply to both appeals. 

The decree-holder had a suit pending against Ishwur Chunder 
Mustofee, in the principal sudder ameen 's court at Nuddea ; the 
plaintiffs filed a petition in that court, on 29th November 1847, 
14th Aghun 1254, to the purport that Ishwur Chunder Mustofee 
was about to alienate the property and place it benamee out of 
the reach of the creditors. The principal sudder ameen called 
for proofs of this, and subsequently, after hearing evidence, called 
upon Ishwiur Chunder to furnish security. On his failing to give 
the requisite security, the principal sudder ameen issued a notice 
on the 17th Poos 1254, 31st December 1847, in conformity with 
the law, to prevent alienation. This notice was suspended in 
the principal sudder ameen 's court at Nuddea, on the 6th January 
1848, and at the defendant Ishwur Chunder's residence in Nuddea, 
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on the 7th of the same month. ' The deed of sale is dated the 
8th January 1848. From the evidence of the witnesses to the 
deed of sale it appears to have been executed at Bhowanipore, 
•which is close to tne office of the Register of the 24-Perffunnans,— 
the document, however, was not registered till the 19tn of Janu- 
ary 1848. The inference to be drawn from this is, that the 
nominal date of the deed of sale is not the real date, or why 
was not the deed at once taken for registry had it been 
really written on the date entered. All the witnesses distinctly 
state that the copy was then taken for immediate registry. It is 
also worthy of remark that the sale in execution was in Poos 1255 
B. S., yet no obiection during the period preceding the sale was 
ever made on the part of the ostensible purchaser to make known 
his interests in the property, which affords strong presumptive 
proof that he had no bond fide right to it. Although the pur- 
chaser avers that he purchased in January 1848, and held pos- 
session,^ yet this is no application on his part for mutation of 
names in the Pubna office till the 22nd of May following, and what 
was the reason of such delay? Thesudderjummaofthe mehal is ru- 
pees 1,997, and before the purchase the whole Estate had been given 
in putnee at a malikana rent reserved to the proprietor of rupees 
1,083 ; it is not likelv so profitable a mehal would have been sold 
lor rupees 6,000, a price quite inadequate to its value, and there- 
fore affording presumption that the sale was not real. 

The pleader then proceeded to review the direct evidence to the 
kubala as follows. There are five attesting witnesses, two of them 
brahmins, but no attempt was made by commission or otherwise 
to take their depositions. Of the three attesting witnesses whose 
depositions were taken, one of them, Ishwur Chunder Ghose, says 
he is a peada, and can neither read nor write ; another, Borjo 
Roy, states himself to be a confectioner, and also says he can neither 
read nor write ; and the third is Komul Ghose, and the very 
fact of his calling himself simply Komul Ghose shows him to be 
a common person. The evidence of these witnesses shows, that 
Ishwur Chunder Mustofee came and lodged at Madhub Chunder 
Sandyal's, the Peishkar of the Board of Revenue, where the kubala 
was executed, the money paid and received, and the sale transac- 
tion completed between the parties, yet neither Madhub Chunder 
nor any respectable person oi his household was examined on these 
matters. Mr. Hogg and Ashootoss Dey say nothing in their evi- 
dence of knowing anything of the sale. Ashootoss Dey merely 
says that on the 15th Magh 1254, a bank-note No. 5623, for rupees 
1,000, which is mentioned in the bill of sale as part of the pur- 
chase-money, was paid to him. This might be the case in a col- 
lusive transaction. The deputy collector, Radanath Gangolee, 
does not profess to have been present when the deed of sale was 
executed or the money paid, but only this, that he received rupees 
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6,000 in notes from the plaintiff, and gave them to Oungagobina 
by his serishtadar to deliver to Ishwur Chunder Mustofee, and 
Gungagobind says that he received them, and that Ishwur Chunder 
also told him some days after that he had received the amount, but 
such evidence is not direct as to the sale itself. Gungagobind Roy, 
-who gives direct evidence regarding the sale and states that he 
wrote the document and paid the money, does not appear on the 
document as a witness. 

The pleader wishes the evidence of Gungagobind to be read, 
and the Court to mark with what particularity and detail he speaks 
to matters which had occurred two or three years previously, but, 
the vakeels of the opposite party stating that they are willing to 
admit that the witness does state all these matters as alleged, the 
perusal of the deposition was not deemed necessary. 

The vakeel then adds, that although he does not contend that 
the notice of attachment was issued according to law, yet he main- 
tains that Ishwur Chunder was perfectly aware of its having been 
issued by the Court, and therefore did not act in ignorance of it, 
and had in fact every inducement to make any collusive arrange- 
ment for the disposal of his property. 

The pleaders on the other side state that Mr. Hogg deposes that 
the six bank-notes mentioned in the bill of sale were paid on the 
8th of January to the plaintiff as a loan, and a bond executed by 
him to the Bank of Bengal. Ashootoss Dey also deposed that one 
of these notes, No. 5,623, was paid by Ishwur Chunder Mustofee, 
the seller, to him, on the 15th Magh 1254 ; Kissen Newgee also de- 
poses that two of these notes were paid to him in liquidation of a 
mortgage- debt due to him on this particular estate, and that he 
delivered over the title-deeds lodged with him to the mortgagor, 
and these are produced by their client, having been given to him 
at the time of sale. 

JtlDGMBNT. 

It having been admitted by the appellants' pleader that the 
notice, said to have been issued under Regulation II. 1806, forms 
no bar in law to the sale of this mehal by the proprietor, Ishwur 
Chunder Mustofee, the Court proceed to Consider the bond fide 
nature of the sale disputed by the decree-holder and auction — ^pur- 
chaser, the two appellants before the Court. 

On this point, they find that there is in support of the direct 
testimony of the witnesses a mass of circumstantial evidence, which 
goes distinctly to connect the plaintiff with the sale as a bond fide 
one made on his part with bank-notes, of specified numbers and 
amount, borrowed from the Bank of Bengal on the day of the sale. 
The objections of the appellants which deserve notice are only tAvo ; 
the first, that two of the attesting witnesses, Nuddea brahmins, had 
not been examined on behalf of the plaintiff to prove the deed of 
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sale ; and the second, that the sale-price paid for diepn^>erty was 
altogether inadequate in the event of a real transaction. 

As to the first, the fact of the plaintiff being himself a brahmin 
might fully account for his unwillingness to bring such witnesses 
into court, except as a matter of absolute necessity. 

On the second point, any inadequacy of price can only be regarded 
as a proof that the sale was made by Ishwur Chunder Mustofee under 
verjr necessitous circumstances. The fact is undoubted that the 
plamtiff is not a person in any way connected with Ishwur Chunder 
Mustofee, so as to be likely to enter with him into a collusive 
transaction with a view to defraud creditors. He is the Head 
Assistant of the Receiver's office in the Supreme Court, and found 
the present an opportunity for making a favourable purchase, and 
made it. Had the transaction been a fraudulent and collusive 
one, it would have been easy to fix the sale-price at anv amount 
likely to be regarded as adequate. Upon a review of the whole 
record, we are quite satisfied that the decision of the principal 
sudder ameen on the facts is sound and correct, and therefore 
dismiss the appeal with costs. 

The 25th May 1853. 

Prbsbnt : 

J. R. COLVIN, Esq.,) , , 
J. DUNBAR, Esq., j^"^^' 

H. T. RAIKES, Esq., OJidating Judge. 

Casb No. 425 of 1851. 



Megvlar Appeal from the decision of Baboo Hwrockunder Ohose, 
Principal Svdder Ameen of 24!-Pergunnahs^ dated llth July 
1851. 

ROY BYKUNTNATH ROY CHOWDREE and others, 
(Defendants,) Appellants, 

versus 

BABOO RAMRUTTUN ROY, (Plaintiff,) Respondent. 

Vakeels of Appellants — Mr. J. O. Waller and Bwngseebuddim 

Mitter. 

Vakeels of Prionaih Roy Chowdree — Oovind Chunder Mookerjee 
and Ram Pran Roy, 

Vakeel of Respondent — Baboo Kishen KisJwre Ghose. 
A plaint may Appeal laid at rupees 9,383-5-17, decreed against the appellant 
^T:^Son ^° accowi}<^ ^f the profits of the bazar of Baliaghatta. 
of aDy ambi- The principal sudder ameen thus lays down the state of the 
guity in ito ex -question at issue between the parties : — 
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" The plaintiff and defendants respectively, having two separate px^wions con- 
bazars at mouza Baliaghatta, and a dispute having arisen between ^^®^ '^Mem- 
them about those basars, both parties on the 18th Bysakh 1244^g^of ajoh't 
B. S. made a compromise, and accordingly Ealeenath Chowdree Hindoo family 
entered into an agreement with the plaintiff on condition of hold- ]^^^*^ ^ 
ing the two bazars in his possession by paying to the plaintiff one- ag^ment *" 
fourth of the profits to whatever sum that may amount, after made by the 
defraying the expenses and paying malgoozaree, and aJso oiion^h^**^®°{jnd 
condition of employing a man of the plaintiff in the office of of the ^Inct 
Too^oonuvees on the part of the plaintiff, and giving him (plaintiff) acknowiedg- 
a list of the names of the omia employed for the management ™?**»jj^''* 
of the bazars and so forth. But shortly after he ousted the plain- uie^pothers^ 
tiff, and dismissed the roojoonuvees employed on his part. The of that party, 
plaintiff, therefore, sues for employment of a roojoonuvees on his ^**^* ^® "^r*^- 
part, and for having the ismnuveesee or list of the omla, and for J^* ^J^hi^j 
the profits and rents of the bazar from 1244 to the first six months as the com- 
of 1 250, and also for value of articles appropriated or destroyed. ™^n manager, 
Bykuntnath Chowdree and others, in tneir answer, state tllat^^*^J^f 
Roy Ealeenath Chowdree, who entered into the agreement, being cause another, 
only a two anna sharer, had no power to give agreement on^cousinofsuch 
account of the entire bazar ; that such document could not be S^[^*^*pon 
binding upon them (defendants) ; that between 1244 and 1250, the au the'evi 
bazars remained for a short time under the khas management offence, not to 
the proprietors, and some years were let out in ijara ; that ttis^*'^!^^^^ 
fact will be evident from the collection papers ; that the produce and possession 
of the bazars was less than has been mentioned by the plain-from the other 
tiff; that bazar being a sayer mehal, its produce is not always the ^^jj^' ^'** 
same, but it decreases in one year and increases in another ; that stall-rents 
a sum of rupees 598 has been paid to the plaintiff on account of in a bazar 
rents in excess to the amount which he has admitted to have ^^ ^^^ ^"^^ 
received ; and that they have not appropriated or destroyed any tecttonsT 
article. In the latter part of this answer, Roy Prionath pleads 
that he has no connexion with this case ; that this claim cannot 
affect him/^ 

This case had been previously decreed by the additional prin- 
cipal sudder ameen ; from his decision an appeal was preferred 
to this Court, and the Court (present, Mr. Dick,) on the 1st 
August 1848, remanded the case, directing the lower court to 
call on the defendants to prove the items contested by the plain- 
tiff, and to receive any proof offered by the plaintiff in refutation, 
as also to ascertain the liability or otherwise of the defendant 
Prionath, and to decide the case, being careful to exclude all 
collections of the nature of sayer. 

The principal sudder ameen, after examination of the accounts 
imxluced, and consideration of the evidence given by the witnesses 
brought forward, rejected the abatements claimed by the defen- 
dantSy with exception of the amount of certain sayer taxes ixt- 
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admissible. He gave a decree in favor of plaintiff for rupees 
9,330-5-17-2-2, with interest. 

Against this decision the defendants have appealed, and the fol- 
lowing issues were filed : — 

First, — The plaintiff's claim being founded on an tkrarnamah, 
or deed of agreement, entered into by the late Roy Ealeenath 
Chowdree, who had but a two anna share in the estate, which was 
joint, is not his claim, and the principal sudder ameen's decree for 
one-fourth of the profits of Baliaghatta bazar, illegal and improper ? 

Secondly^ — Is the plaintiffs claim for the sayer collections pro- 
hibited by law, and the principal sudder ameen s decree regarding 
them, legal and proper ? 

ThirdUy, — The plaintiff, being unable to adduce any proof 
regarding the amount of his claim, relied upon the entries of 
collections contained in the papers filed by the defendants, appel- 
lants, but he did not admit all the entries of expenses contained 
in those papers ; the principal sudder ameen confirmed all the 
entries of collections, and rejected some of the entries of expenses, 
made in the said papers. Is this finding of the said judicial officer 
legal and proper ? 

Fourthly, — Is not the principal sudder ameen 's decision defec- 
tive and incomplete, on account of his rejecting the reports made 
on local investigation by certain pleaders whom he had deputed 
for the purpose, and his decreeing the case in favor of the plain- 
tiffs without having a further local investigation made ? 

Bungseehuddun Mitter, for appellant, on the first issue : — The 
claim of the plaintiff is founded on an ikramamah executed 
by Kaleenath Roy, son of Sreenath Roy. His younger brothers 
are Bykuntnath, Mothooranath, and Kishennath ; — these are 
defendants in the case, and there is another defendant, Prionath, 
who is a son of Gopeenath, brother of Sreenath. Prionath is 
therefore the cousin of Bykuntnath and his brothers, and was 
entitled to 8 annas, and the other four brothers to 8 annas between 
them, of the general ancestral estate. Ealeenath as one of the four 
brothers had only a 2 annas share, but the plaint was laid against 
the defendants as his heirs, and therefore the suit can only be good 
to the extent of their liability as his heirs. Although in the reply 
it is stated that the bazar was bought in the name of Ealeenatl^ 
und that he alone signed the ikrar as the elder brother and general 
manager, yet this is in fact a variation and enlargement of the 
plaint, not legally admissible. Section V. Regulation IV. of 1793 
expressly says that the plaintiff is not to be permitted to intro- 
duce, in his reply, any matter whatever which may not be con- 
tained in his complaint. Therefore, if sued as heirs, tne appellants 
are not answerable, inasmuch as their possession is not as heirs of 
Kaleenath by inheritance, and even if the plaint can lie, it is good 
only for the 2 annas share which was Kaleenath 's own property. 
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The claim is for a period extending from 1244 to the end of the 
first six months of 1250, but Ealeenath died in 1247, and the 
appellants deny all responsibility during his life-time, inasmuch 
as they did not succeed by inheritance, but got possession of the 
property as devolving by will. 

Mr. TToZfer in continuation of the argument: — It is manifest 
' firom the plaint that the defendants were sued as heirs of 
Ealeeni^ Roy, and it was not competent to the plaintiff to give 
the suit a new character in the reply. 

The opinion of the Court is that the plaint, as explained in 
the reply, is admissible, as one lidd against the defendants as 
sharers with Ealeenath, and bound by his act. 

The Court direct that the documents be shown upon which Mr. 
Dick held that the defendants had acknowledged that they had 
a joint share in the proper^, and that it was on account of that 
joint share and interest that Ealeenath had made the agree- 
ment. The vakeel of the respondent then filed copy of the 
answer filed by the appellants (defendants) in another case, dated 
9th May 1848, in which there is an express admission to the 
above effect. 

Bahoo Kiahen Kishore Ohose explained that this was the prin- 
cipal document referred to in Mr. Dick's decision. 

Bungsee Buddtm proceeds to argue the second and third issues. 
— ^Deductions on account of expenditure Have not been allowed 
for such items as khals, roads, houses, foujdaree and sundry other 
expenses, notwithstanding that the disbursements have been 
proved ; further, the principal sudder ameen has rejected the claim 
of the plaintiff to certain sayer collections, while others have been 
included in the decree. 

In regard to the liability of Prionath, it is urged by his vakeels, 
Qovind Chunder Mookerjea and Ram Pran Roy, that the three 
decrees, referred to by the principal sudder ameen, do not afford 
sufiicient proof of such liability. The decision of this Court, of 
the 2nd September 1851, does not show that Prionath was in 
possession during any part of the period for which this suit is 
Drought, and Poolun Beharee Sein and others, plaintiffs in that 
case, sued on the ground of dispossession after four months' 
undisturbed possession, subsequent to the expiration of Ramrut- 
tun's farm. Case No. 243, cited by the principal sudder ameen, 
was one regarding a debt against Ealeenath, and after his death 
against Bykuntnath, Prionath and others. Prionath being made 
a defendant, not as heir to Ealeenath, but as having theretofore 
been under the guardianship of Ealeenath. The third case 
was one of the same kind. It is contended, therefore, that 
t^ere is no sufficient evidence of Prionath's liability in this 
case. The principal sudder ameen is in error in saying, that 
certain witnesses on the part of the appellant had deposed to his 
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possession of the plaintiff's bazar. Ramjoy Das, mentioned 
by the principal sudder ameen, stated in his evidence that 
Bykuntnath, Muthoomath, and Eishennath held possession of 
respondent's bazar, and that the appellant's possession was confined 
to the joint bazar. In the other case between the same parties 
for a period subsequent to 1250, the principal sudder ameen holds 
the appellant's possession to be proved by two dakhilas, attested 
by two witnesses, but those dakhilas purport to have been given 
to the farmer in the name of Bykuntnath and Prionath, by their 
agent, Humath Mujoomdar. The appellant utterly disclaims the 
dakhUaSf and denies that Humath was his servant. 

It is further contended that the evidence given by other wit- 
nesses to the dakhilas is not worthy of credit. 

Baboo Kishen Kishore for the respondent. 

The pleader for the appellant wishes to make out that the 
appellant was in possession of one bazar, but not of the other ; 
but the truth is, that ever since the iArar was executed by 
Kaleenath, there has been but one bazar, so that admission 
of possession in one is an admission of possession in both ; they 
were managed as one mehal by the appellants up to 1248, and 
then let as one bazar from that year up to 1250, to Raia 
Shaha, at a jumma of rupees 6,000 per annum, in one pottah, 
and again from 1251 to 1253, to Mahomed Hossein for 6,050. 
The pottah and kubooleut in this last case were in the name of 
Bykuntnath ; they were filed in a summary suit for rent, and in 
a case under Act IV. of 1840. The objections taken to the 
evidence to the dakhilas granted by Humath are of no force. 
The vakeel now stated that Humath was not a servant of the 
appellant, but I find no disclaimer of this kind on the record, and 
the dakhilas were filed in a case under Act IV. of 1840, by Maho- 
med Hossein, with which the respondent had no concern. The 
three cases referred to by the principal sudder ameen show 
beyond question that Prionath has, and has ever had, a joint 
interest in the property. 

Bahoo Svmbhoonoith Pundit followed on the same side, con- 
tending that Prionath, who admits possession, cannot possibly 
escape liability till he can show that he held possession separate- 
Iv. He reads the depositions to some of the witnesses to show 
that the principal sudder ameen has not mis-stated their 
evidence. 

The arguments of the pleaders, as above given, apply also to the 
case between the same parties, decided on the same date, regard- 
ing the period between the last six months of 1250 and the end 
of 1253, against which distinct appeals, Nos. 416 and 417 of 1851, 
were preferred by Roy Bykuntnath Chowdree and others, and by 
Prionath Chowdree for himself. 
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Judgment. 

The Court are of opinion that the claim of the plaintiflF to the 
extent decreed by the.principsd sudder ameen is fuUy established, 
and that the principal sudder ameen was right in rejecting the 
abatements claimed by the defendants on account oi expenses, 
alleged to have been incurred on account of roads, canals, fouj- 
daree expenses, and other items. The evidence was clearly insuffi- 
cient, as no detailed statement of the disbursement was given, and 
the witnesses could only swear to the expenditure in the lump. 
The principal sudder ameen appears also to the Court to be quite 
correct in the distinction which he has drawn between sayer and 
collections which fall properly under the designation of rents. 
The collections firom persons selling betel-nuts, potatoes, curds, 
&c., constitute in fact tne rent paid by persons permitted to fre- 
quent the bazar, and hold stalls for that purpose. 

The liability of the brothers of Bykuntnatn is fully established 
by their own acknowledgments in former pleadings in another 
suit, in which they expressly declared that the agreement made by 
Bykuntnath regarding these bazars had been made by him as 
manager of the joint family affairs, and on behalf of all. 

The liability of the defendant, Prionath, would also appear to be 
folly made out. The decision of this Court, dated 2nd September 
1851, shows that he was one of those who dispossessed Poolun 
Beharee Sein after the death of Ealeenath. In addition to the 
evidence of the plaintiff's witnesses, that of some of the defend- 
ant's own witnesses goes to prove his possession ; and this evi- 
dence is supported by the dakhilaa filed in the other case between 
the same parties relating to a period subsequent to 1250. These 
have been sworn to by the plaintiff's witnesses, and the person who 
wrote them, and whom the defendant disavows, has not been 
brought forward for cross-examination in order to refute them. 
Further, Prionath is able to show no grounds of presumption on 
which it could be held that his interest was, during the period to 
which these suits refer, distinct from those of his cousins, sons of 
his maternal uncle, Sreenath. We therefore think the 'decree of 
the principal sudder ameen correct in regard to him also. The 
appeals are rejected with costs. A copy of this decision will bo 
placed with each of the appeals 
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The 25th Mat 1853. 

Pbesbmt : 

J. R. COLVIN, Eaj.,) r^ 
J. DUNBAB, Esq., J'''"^*'- 

H. T. RAIKES, Esq., Officiating Judge. 

Case No. 426 of 1851. 



*WM»^^^^^^^W»V»A^ 



Regular Appeal from the decision of Baboo Hurochunder Ohose, 
PrincipaiSvdder Ameen of 24i-Pergtmn<ih8, dated llih July 1851. 
ROY PRIONATH CHOWDREE, (Defendant,) Appellant, 

versus 
BABOO RAMRUTTUN ROY, (Plaintiff,) Respondent. 
Vakeel of AppMarvt — Moonshee Gfobind Chv/nder Mookerjea. 
Vakeel of Respondent — Baloo Kishen Kishore Ohose. 
See preced- APPEAL laid at rupees 9,383-6-17, decreed against the appellant 
iiig caae. on account of the profits of the bazar of Baliaghatta. 

This case rests on the same grounds as the preceding case. No. 
425, di^osed of this day ; judgment is accordingly passed to the 
same effect. The appeal is d^issed with costs. 



The 25th May 1853. 
Present : 

J. R. COLVIN, Esq., ) , , ^^ 
J. DUNBAR, Esq., 'j'^^^- 

H. T. RAIKES, Esq., OfficiaUfUf Judge. 

Case No. 416 of 1851. 



* Regular Appeal from the decision of Bnboo Hurochunder Ghose, 
Principal 'ovdder Ameen of 24i'Pergv/nnah8y da;ted Wth July 1851. 

ROY BYKUNTNATH CHOWDREE and others, (Defen- 
dants,) Appellants, 

versus 

BABOO RAMRUTTUN ROY, (Defendant,) Respondent. 

Vaked of Appellants — Mr. J. 0. Waller and Baloo Bunsee- 
bvddvm, Mitter. 

Vakeel of Respondent — Baboo Kishen Kishore Ohose. 

Ron proced- APPEAL laid at rupees 6,999-3-17-1, decreed against the appel- 
ing case. lants, on account of profit of the hazar of Baliaghatta. 
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This case rests on the same grounds as the preceding case, No. 
425, diaposed of this day ; judgment ia accordingly passed to the 
same enect. The appeal is dismissed with costs. 

Tbb 25th Mat 1858. 
Prssknt : 

J. DUNBAR, Esq., J''"*^- 
H. T. RAIKES, Esq., OfficiaHng Judge. 
Cask No. 417 of 1851. 
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Regular Appeal from, the decision of Baboo Hv/rochwnder Ohosey 

Principal Svdder Ameen of 24!'Pergnnnah8, dated llth July 1851. 

ROY PRIONATH CHOWDREE, (Defendant,) Appellant, 

'oerms 
BABOO RAMRUTTUN ROY, (Plaintiff,) Respondent. 

Vaked of Appellant — Moonshee Gohind Chtmder Mookerjea. 
Voiced of Respondent — Baboo Kishen Kiahore Ohose. 

Appeal laid at rupees 6,999-3-17-1, decreed against the appel- 
lant, on account of the profits of the bazar of Baliaghatta. ,^ 

This case rests on the same grounds as the preceding case, No. ingtLwT 
425, disposed of this day ; judgment is accordingly passed to the 
same efrect. The appeal is dismissed with costs. 

The 25th May 1853. 

Present : 

J. RCOLVIN, Esq.,) . , „ 
J. DUNBAR, Esq., j^^^^' 

H. T. RAIKES, Esq., Officiating Judge. 

Case No. 9 of 1852. 



Regular Appeal from the decision of Mr. W. St. Quintiny Addi- 
tionajC Judge of Tirhooty dated l^th September 1851.- 

GOODHUR CHOWDREE, and others, (Plaintiffs,) Appellants, 

versus 

MUNNORUTH CHOWDREE, and others, (Defendants,) 
Respondents. *. 

Voiced of Appellants — Movhee Syed Murhamut Hossein^ 
Vakeel of Respondents — Baboo Kishen Kishore Ohose. 
'This case will be found recorded at page 398 of the printed Copies of 
decisions of zillah Tlrhoot for the month of September 1851. mSfta mo- 

The following issues were filed on behalf of the appellants : — Ser^case re- 
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jected as evi- Firsty — ^Whether the lower court has not acted contrary to the 
nesSi ^ing *' ^^^^ tvIqs and practice by not taking into consideration the 
alive, and there supplemental plaint filed by the plaintiffs; and whether the 
being no spe- lower court's decision is not defective and incomplete by reason 
Bt^iS^^ch ^^ ^^^ supplemental plaint not being taken into consideration ? 
could have Secotidh, — ^Whether, with reference to the circumstances of the 

prevented their case, the decision passed by the zillah judge is right and just. 
t^sStf ^^"^ ^ Ifcmfo^^ Mwrhamut Hossein : — with reference to the first issue ; 
Remark that, The plaint was filed on the 9th March 1860, the answer on the 
when a petty 13th May fcdlowing, and on the 15th idem, a supplemental plaint 
^^*^^^ to the effect, that on the date on which the kubala was written, 
judge from an also a mookhtarnama, was made out in the name of Reaz 
inferior court, Alee for the purpose of effecting the mutation of names. This, 
it ma^^^ I consider, would have been a most material support of plain- 
cided^together tiffs' case in proof of the original bill of sale, but the judg^ has 
with an appeal taken no notice of it. 

^connwtel ** Boboo Kishen Kishore OhosSy for the respondent, remarks, that 
the^^^^ when the supplemental plaint was presented, the moonsiff directed 
may most con- that, if no objection existed, it should be filed with the record, and 
re^ed fo^ a copy given to the vakeel of the defendant, 
trial by a^rin- The Court remark, that at the time the petition was presented 
dpai sudder to the moonsiff, he was incompetent to receive it as a supple- 
^that tiw r*' ^^'^^ plaint, and that therefore it must be treated as a nullity. 
F«ai from tSr No petition to the same effect was made to the judge, notwitn- 
deciaion of the standing that the case was thirteen months before him, after 

^^'uJ to^the ^^^^^^^ ^^^ *® moonsiff s file. 

ju^ in the ^ On the merits of the case, Murhamut Hossein remarks that the 
zuiah, and not jud^e has uot Considered and disposed of the real question arising 
to the Sudder \j^ ^q q^^q^ as put by the plaintiff, which was that his possession, 
^^^^^^ through a particular arrangement as to the rent with the 
farmer would show his possession, and thereby inferentially prove 
his purchase. 

Tne Court, considering it essential to this case that the fact of 
a bond fide purchase having been made by the appellant should 
be establisned, direct the vakeel to confine his argument to that 
point. 

Movhee Mv/rharrmt Hossein. — Before proceeding to read the 
evidence, I must observe that the depositions of two witnesses 
(Buckhun Chowdree and Juggomohun Chowdree) were taken 
in the appeal case, Indreet Lall Chowdree and others versus 
Balukram Chowdree and others, in which the plaintiff was a 
third party. In that case the defendant ^respondent in this 
case) was present, and therefore cannot object to their state- 
ments being treated as evidence in this case. Their evidence 
goes to prove the plaintiffs' possession in virtue and in con- 
sequence of his purchase. It would have been the less neces- 
sary to examine them in this case again^ as the deposition of one 
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was taken on the 9thy and of the other on the 12th March 1850, 
just when the plaint was instituted. Under these circumstances, 
the evidence is entitled to consideration by the Court. 

Baboo Kishen Kishore, for respondent. — It is the admitted and 
fixed practice of the courts that the evidence of no witness shall 
be taken at second-hand, if he be alive, except under special cir- 
cumstances authorising a departure from the general rule. As to 
the substantial justice of the thing, I observe that the first notice 
was ordered to be issued only on the 9th March 1850, and the 
defendant, who was present at the examination of the witnesses in 
another case^ could not then possibly know that their evidence would 
be made use of in this case. 

The Court intimate that the copies of the depositions of these 
two witnesses could not be regarded as evidence which can be, 
admitted in this case. 

Moulvee Murhumut Hossein in continuation, on the merits,— 
Chunder Dutt Doss, the putneedar, proves the village papers, and 
the assignment of rent to plaintiff in accordance with the kubala. 
Besides this man, and the two others rejected by the Court, the 
plaintiff has no other witnesses; a fourth, Shamlall Chowdree, 
Laving sided with the defendant. There is another point of law 
that I would urge, viz.^ that the case has been decided without a 
reply on the part of the plaintiff ; under such circumstances the 
judge might have nonsuited the claim, but he should not have 
dismissed it. 

Judgment. 

The Court observe that the record of this case was complete 
according to the rules of the court, (the moonsiff's,) in which it 
was instituted. The plaintiff (appellant) has obviously no evidence 
upon which he can establish the validity of his purchase, without 
which he has no groimds of suit. We therefore uphold the judg- 
ment of the additional judge, and reject the appeal with all costs* 
We observe thit this original suit, valued at rupees 23-2-9, was 
tried by the additional judge, because it was closely connected 
with an appeal from the decision of a moonsiff, valued at rupees 
13-8, which was pending before him. The consequence has been 
that the decision of this petty case has been long delayed, and the 
parties put to unnecessary expense and inconvenience by being 
compelled to attend at this Court. We remark for the ftiture gjii- 
dance of the lower court, that such cases, though fit to be tried 
together, ought to be referred for trial by tne principal sudder 
ameen, so as to ensure a ready and rapid decision m the event of 
appeal to the judge. 
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The 25th May 1853. 

Present : 

J. R. COLVIN, Esq,) . ,^_ 
J. DUNBAR, Esq., J'^^^*- 

H. T. RAIKES, E^, Officiating Judge. 

Case No. 309 of 1851. 



Acynstment 
of interest in 
a banking ac* 
count with a 
party having 
transactions 
with the firm, 
directed on the 
principle that, 
as no com- 
pound interest 
can be allowed 
by the courts, 
the firm has a 
right to have 
all sums, 
whether prin- 
cipal or inter- 
est, which may 
be to the cre- 
dit of the 
party during a 
year, applied 
first to the 
liquidation of 
the interest 
due by him, 
and the sur- 
plus only 
carried to re- 
duction of 
principaL 



Regular Appeal from the decision of Roy Sunker LoU, Principal 
Suader Ameen ofPatna, dated ISA March 1851. 

ROY KONSAL SING, (Dbfendaot,) Appbllaot, 

versus 

SYED ABDOOLLA akd Othees, (Plaintiffs,) Respondents. 

Vakeds of Appelant — Baboo Ramapersaud Roy and Moonthee 

Albas AUee. 

Vakeds of Respondents — Moonshee Ameer AUee and 
Mr. J. 0. WaUer. 

The account prepared by the accountant, under the Court's* 
instructions, is produced on this date. (See Rep., 1852, pp. 1021 
to 1023.) 

The pleaders for the respondents object to the account, that it is 
prepared on the principle of striking a balance of interest at the 
close of the year, deducting the principal of all payments by the 
debtor, appellant, from the prmdpal of the debt, and setting off 
only the interest accruing to the debtor on his principal pay- 
ments during the year, against the interest becoming due on Ins 
principal debt to the respondent, whereas, as no compound inter- 
est is allowed by the Court, the respondent has a right to haye all 
sums, whether principal or interest, which the appeUant may have 

* DecUwn of Sir H. Barlow, Bart., and Me$9r$. W> B. Jatkion and H. H. 
Mytton, dated 29th September 1858. 

" We are of opinion, that the annual adjustment of account on the principle whidi 
has been adopted cannot be recognized by a Court. The law is distinct that ' the 
Courts are not to decree any compound interest arising from intermediate adjustment 
of accounts, except when new bonds or agreements are taken." — Section V II., Regula- 
tion XV. of 1793. 

" Interest should be charged and credited on cash side of the account up to the end 
of each year. The account should then be balanced, and such portion of the balance as 
may consist of principal should be carried on to the next year bearing interest. On the 
reinaining portion, which is interest, further interest should not be charged. 

** The charge of bhurty batta appears to one equivalent to conmiission for trouble 
incurred, and is not in our opinion illegal. It is ordered that the accountant of the 
Court prepare an account on the principle above laid down, and lay it before the Court 
fifteen days after the opening of the Court after the holidays. 

<< It will be in the power of the vakeels of both sides to point out any inaccuracies in 
the account so prepared." 
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credited to him during a year, applied first to the liquidation of 
any interest due to him, the respondent, and any surplus only 
which may remain after such liqmdation of interest carried to the 
reduction of the principal. 

The pleader lor the appellant leaves this point to the deter- 
mination of the Court. 

The Court think the objection of the respondents reasonable, 
and direct that the decision of the lower court be amended, and 
the account between the parties settled on the principle above 
contended for. If it should be found that the respondent's entire 
claim of interest and principal has, upon an account so adjusted, 
been at any time completely satisfied, and a surplus remain due to 
the appellant, the appellant will be entitled to receive simple in- 
terest upon such surplus until it be repaid to him. 

The decision of the lower court is amended accordingly, costs 
to be paid by the parties in proportion to the amount out of the 
whole claim which may be awarded or disallowed upon the account 
framed according to the Court's direction. 

The accountant will prepare a fresh accoimt, which, after sub- 
mission to appellant by uie Court, will be attached to and stand 
as part of this decree. 

The 26th May 1853. 

PrbseOT : 

J. R. COLVIN,EsQ.,) J , 
J. DUNBAR, Esij., \^^^' 

H, T. RAIKES, Esq., Officating' Judge. 

Case No 578 op 1852. 

Regvlar Appeal from the decision of Movhee Mouzzwri Hossein 
Khan, Principal Sudder Ameen of Bhaugulpore^ dated 18^ 
August 1852. 

LOCHUNNARAIN DAY, (Plaintiff,) Appellant, 

versus 

BHUGWANDOSS and Othbbs, (Defendants,) Respondents. 

Yoked of AppeliUmt — Bahoo Kishen Kishore Ohose. 
Vakeel of Respondents — None. 
Suit laid at Company's rupees 7,469-2, for the possession of ^ ^^iq 
lands, including wasilat. suit may be 

This is an appeal by the plaintiff against an order for nonsuit, ^^^'g^g^gi 
The principal sudder ameen states that the plaint shows that the J^^g under 
plaintiff sues in regard to separate acts of dispossession, first of 10 Act iv. of 
beegahs, named BiSiejar Debb, imder an Act IV. of 1840 order, of 1840 invoiv- 
12th October 1846, second of 784 beegahs under two other Act IV. J^undsTi- 

E 
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tion, though orders, of 4th March 1847 and 23rd November 1848, and that he 
^cfacteof ^' claims the total amount, 794 beegahs, in one action, whereas the 
dispossession, alleged acts of dispossession and the Act IV. orders referred to are 
distmct. He refers to a precedent of the Court, Petumber Chuck- 
erbutty and others and Ranee Soomo Mayee and others, of Sep- 
tember 2nd,1850, page 457. He holds that even if the Act IV. 
orders be held to refer to one subject-matter and ground of dispute, 
yet the difference of the dates prevents the acts being considered 
in one action. 

The appellant's pleader submits that the precedent of this 
Court on which the principal sudder ameen has proceeded is 
quite inapplicable to the present case. Its marginal note is 
as follows: — 

" Order of nonsuit, the plaint being brought against several 
persons for distinct acts of alleged wrong committed at distinct 
periods, and upon two separate grounds of action, one of ouster 
from possession obtained, and one of possession withheld, of several 
properties by several persons. The parties against whom the suit 
was brought could not be co-defendants in regard to any of the 
claims.'' 

The same point of right is involved as to all the lands sued 
for, and the fact that, the dispossession is alleged to to have been 
made of portions, at different times, by means of distinct Act IV. 
orders, can be no bar to bringing the one matter of controverted 
right to trial in one suit. The suit is to determine the right, and 
any Act IV. orders which may be found to be inconsistent with 
such determination must, whatever their number, be set aside. 
There is a precedent in the Select Summary Reports, Volume I, 
page 114, in which the Court (present Mr. Hawkins) held that 
" a single suit may be brought to reverse several awards imder 
Act IV. 1840, involving the same grounds of action." This prece- 
dent applies to the suit, and not the one cited by the principal 
sudder ameen. 

Judgment. 

The Court are clearly of opinion that the argument for the 
appellant is sound and conclusive. There is nothing repugnant 
or multifarious, or affecting separate defendants, on separate 
grounds, in the present action. We therefore reverse the order 
of the principal sudder ameen, and remand the case to him 
for decision on the merits. 
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The 26th Mat 1853. 
Pbbsent : 
J. R. COLVIN, Esq., ) r ^ 
J.DUNBAR, Esq., P^^^' 
H. T. RAIKES, Esq., Officiating Judge. 

Case No. 3 of 1852. 



Regular Appeal from the decision of Mr. R. E, Cwnliffe^ Judge of 
MymeTising, dated 22nd August 1851. 

RAJA RAJENDER SINGH, (Defendant,) Appellant, 

versus 

Mr. H. INGLIS, (Plaintiff,) Respondent. 

Vakeel of Appellant — Bahoo Ramapersaud Roy, 
Vakeel of Respondent — Mr. J. 0. WaUer. 

Appeal laid at Company's rupees 2,500, being in part decreed a suit for 
against the appellant, in a suit which was originally laid at rupees UbeiwiUiie,oa 
50,000, for damages on account of defamation of character. of a «^d^*^ 

The plaintiff, Mr. Henry Inglis, brings this action against the less charge of 
ex-raja of Jynteah and others, for defamation of character, averring bribery having 
that the ex-raja had publicly brought against him a false charge ^nS^p'JI^ 
of bribery in collusion with the other defendants, thereby greatly nc officer be- 
injuring his character, for which he claimed redress. Damages for® * co™- 
laid at rupees 50,000. .... S^t^1S/L 

The ex-raja, defendant, pleads in justification that the said Government 
chaige of bribery was a true charge. to inquire into 

The judge decreed in favor of plaintiff, and assessed the ^i^i^ages ^^™^^^^ 
at rupees 2,500 on the ex-raja, defendant, and rupees 100 on each him^against ^ 
of the other defendants. such officei-. 

The first issue on behalf of the appellant,— bltba^^'to 

The appellant bringing a charge of bribery against the the suit that 
respondent, the point to be investigated is, whether an action for the complaint 
damages for defamation of character can lie even should the charge ^ only laid 

, ^ J J o before such 

be imfounded ? officer. Award 

Vakeel for appellant urges, that a distinction should be recog- of the lower 
nized between these commimications and direct libel, and that^?J^2^"*P®^ 
although the Court will check libellous expressions, it will always ^q guch^suk* 
protect parties coming forward on public grounds. The precedent upheld, 
of the Court of the 27th May 1848 recognizes the principle that 
complaints preferred to the courts against individuals are privi- 
leged communications, and although the complaint in that case hap- 
pened to be before a magistrate, and the Court ruled then the 
magistrate had the power to punish if he thought the complaint 
vexatious, still the decision does not change the principle which I 
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am contending for. Applying the principle therefore to this case, 
we find the appellant preferring charges a^inst the plaintiff be- 
fore a public officer deputed to receive such charges, and although 
those charges may not have been considered proved in the opinion 
of that officer, the preferring of the charges must be considered in 
the light of privileged communications, and consequently no action 
will lie. 

The Court on this issue, without calling on the respondent's 
vakeel, at once decided that an action will he. The very precedent 
quoted by the vakeel shows, that even in a case brought before the 
regular court of the magistrate, such action would lie unless the 
grounds for preferring the charges showed a fair and admissible 
presumption of its truth. The present is a still stronger case, 
because preferred voluntarily before an officer having no legtd 
power or jurisdiction, but deputed by Government to make an 
investigation of the nature of an extra-judicial enquiry. 

The second and third issues on behalf of appellant were taken up 
together. 

Second, — Whether, with reference to the circumstances of the 
case and the evidence adduced by both parties, the decree pro- 
noimced by the lower court is right ? 

Third, — ^Whether the amount of damages decreed against the 
appellant is correct and proper ? 

On these points, the Court will see that the Reverend Mr. 
Jones was complainant, and that the Civil Surgeon of Cherra Poon- 
gee and Mr. Gibson gave their deposition, and Mr. Dunbar in the 
25th paragraph of his report, it will appear, laid great stress on the 
length of time that had elapsed, and it was not from the presump- 
tion arising on the case itself that he dismissed the case. The wit- 
ness, Heera Middah, states in his evidence that Mr. Inglis went 
regarding the remission of the tribute, and the raja gave to the 
plaintiff an elephant and money. Also Soonar Hullodar sajrs, Mr. 
Inglis went for the same purpose, and he received the elephant 
and some money, but cannot speak to the amoimt. Munneeram 
Soormah says, the raja gave the plaintiff rupees 12,000 for making 
his country lakhirajee. There are five other witnesses who gave 
their evidence to the same purport. The vakeel then states that 
the object of this suit is, and snould be, the justification it affords 
the plaintiff, and the means of clearing his character, and that 
the raja has not the means of satisfying damages to the amount 
assessed upon him by the lower court. 

Judgment. 

The Court consider that the appellant has completely failed to 
show that he had any just or reasonable grounds for preferring 
the charge of bribery against the plaintS in this case. The 
witnesses to whose evidence the vakeel has directed the attention 
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of the Court prove nothing, and merely advance vague assertions 
on which, considering especiallv their character and position as 
mere dependants of the appellant, the Court cannot place the 
slightest reliance. The damages assessed by the judge were not, 
in the opinion of the Court, excessive. Looking to the station in 
life and probable means of the defendant, the very serious import 
of the charges preferred by him, and the effect they might have 
had on the position of the plaintiff, at the time holding an honor- 
able office under (Jovemment, the amount is not more than suffi- 
cient to mark the gravity and groundless nature of the libel. The 
appeal is therefore dismissed with costs. 



The 26th May 1853. 

Peesent : 

J. R. COLVIN, Esq., ) ^ , 
J. DUNBAR, Esq., ' \J^^' 

H. T. RAIKES, Esq., Officiating Judge. 
Case No. 649 of 1852. 



Regular Appeal from the Decision ofMovlvee Abdool AleeKhan^ 
Principal Stiader Ameen of Rajshahye, dated 29th September 1852. 
HURSOONDRE DIBBEA, Mother and Guardian op KALI- 

PERSAUD SANDYAL, and Others, (Defendants,) Appellants, 

verms 

HUKSOONDREE DIBBEA, Widow of HEM CHUNDER BHUT- 
TACHARJEA, and Others, (Plaintiffs,) Respondents. 

Vakeels of Appellants — Baboo Ramapersaud Roy and Mr. J. 

0. WaUer. 

Vakeel of Respondents — Baboo Kishen Kishore Ohose. 

Suit laid at rupees 24,607-1-6, for the possession of Dehee ^^^^® *^" 
Suraeel and others, by the reversal of a sale in execution of a decree, under 

decree. Reg^ulation 

This is a suit brought by plaintiffs, judgment debtors, to set ^^" ^^^^^^ 
aside two sales of their property on the ground of their several transfer of the 
irregularities. Of these a main one was that no proclamation of powers of the 
sale was hung up in the office of the Board of Revenue in conformity ^^^ ^ ^®' 
to Section XII. Regulation XLV. of 1793. The principal sudder commissioners 
ameen holding that the commissioner of revenue of the division of Revenue 
has succeeded to the position of the Board, and it being ^whnitted *PJ*^^j^2^^ 
that no proclamation was made in his office, reverses the sales, i. of 1829, is^** 
without going into any other part of the case. The appeal is laid not invaUd be- 
against this ruling. ^"""^ "^^^ '^^^- 
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fication of it The gTound urged is that the direction of the law is express for 
JJ^ ^^^®^^"* a proclamation in " ^ office of the Secretary to the Board of 
Commissioner Revenue;" Now, there being no such office on the establishment of 
of Revenue for the commissioner of revenue appointed under Regulation I. of 1829, 
the division, there could have been no such publication, and neither Regulation 
I. of 1829 nor any other law substitutes any provision of publica- 
tion in the commissioner's office. Nothing in Kegulation I. of 1829 
transfers to the commissioners the subsidiary assistance of a 
secretary. 

It is not stated by the principal sudder ameen that there Was 
in this case any other defect of notice whatever, and as the sale 
is sought to be set aside upon this mere technicality, the appellant 
has a right to be protected against anything which the wording 
of the law does not strictly and indispensably compel. 

As to the practice, the appellant has referred on the record to 
six cases, wmch show that no such proclamation was made in the 
commissioner's office. Authenticated copies of the proceedings in 
those are in the pleader's hand, and can be filed, if required. 

As to the substantial justice of the matter, proclamation in the 
offices of the judge and collector, and on the site of the lands are, 
obviously, quite sufficient for effective publicity. Now that the 
Board cannot sell lands in execution of decrees, the reason for 
publication in their secretary's office does not exist. 

Baboo Kishen Kiehore Ohose, in support of the judgment, 
observes, that this is a sale avowedly made under Regulation 
XLV. of 1793, and therefore it must be treated as strictly subject to 
all its rules. On the argument of there being no secretary to the 
commissioners as a Board of Revenue, the office of the secretary is 
only the office of the Board. The commissioner, as the Board, 
may be his own secretary, and his office is the secretary's office. 
The proclamation in the Board's office was required not only in 
cases m which the sale was to be held there, but also when the sale 
was to be made by the collector of a district, and therefore, though 
the Board can no longer sell, the proclamation in their office is just 
as necessary as before. That express provision has never been 
repealed, and is still fully in force. Regulation VII. of 1825 does 
not take away the power of the Board of Revenue to sell in its own 
office, which was given in clear words by Section III. Regulation 
XLV. of 1793. As to the practice under Regulation VII. of 1825 and 
Regulation I.of 1829, the principal sudder ameen's decree shows that 
the respondent filed the papers of three cases in which the pro- 
clamation of sale in execution of decree had been made in the 
office of the commissioner of the same division as that in which 
the estate now in dispute is situated, and the affixing of the pro- 
clamations was notified by the commissioner to the collector. The 
practice on the point may have been various, and it may be admitted, 
though only for argument's sake, that in this case the other ncces- 
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saiy proclamations were all issued, a matter to which the principal 
sudder ameen has not adverted, but the absence of any one pro- 
clamation legally necessary to the sale is fatal to its validity. It 
is no good argument to say that the proclamation ceased to be 
necessary in the office of the Board when sales could no longer be 
held there. It might be very necessary to give publicity to the 
intention to sell, were the commissioner's office ordinarily at a 

Elace where men of capital reside, though the sale itself might be 
eld by a collector. 

Judgment. 

The commissioners of revenue, appointed under Regulation I. of 
1 829, succeeded to the powers and authority of the Boards of 
Revenue, subject to specified restrictons and provisions. But it 
does not follow that every notification, which was required by any 
previous law to be made in the office of the Board of Revenue 
at the Presidency, was thenceforward necessarily to be made in the 
office of the commissioners of revenue, wherever it might be in the 
interior. The reasonable intent of the law is to be regarded when 
a question is raised as to such a notification being indispensable to 
the validity of any public act. We do not attach importance to 
the mere words, " the office of the secretary to the Board of 
Revenue." The office of the secretary was the office of the Board 
itself But a fixed office at the Presidency, where capitalists reside, 
is a very difl^erent thing from the office of a commissioner of 
revenue, which is wherever he may happen at the moment to be 
within the limits of his division. There is nothing in the law 
which identifies the two offices, though the powers of the Board are 
to be ordinarily exercised by the commissioners. We are of 
opinion that it would be inconsistent with the purpose of the arrange- 
ment, by which the powers of the Board of Revenue were transfer- 
red to commissioners in the Mofussil, to hold that notifications of 
intended sales, ordered to be made in the Board's office in Calcutta, 
must follow, and be made in, the shifting offices of the com- 
missioners. Practice on the point appears to have much varied, but 
a sale ought not, we think, to be vitiated by the absence of a 
formal notification, which the law relating to the new office of 
commissioner of revenue certainly nowhere requires, and which 
we cannot presume to have been within the scope and view of that 
law, as it is unsuited to the peculiar constitution and character of 
the commissioner's office. 

We therefore reverse the decree of the principal sudder ameen^ 
and remand the case for decision on its other points and merits. 
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The 30th May 1853. 

Presekt : 

Sir R. barlow, Bart., ) ,-,,,, 
J. R. COLVIN, Esq., \J^e8. 

Petition No. 902 of 1852. 



Remand on In the matter of the petition of Hurree Hur Singh and others, 
application ^ ^q^ jji this Court on the 2nd December 1852, praying for the 
^^tibeioXr admission of a special appeal from the decision of Mr. C. Grarstin, 
appellate court judge of SaruH, under date the 30th August 1852, striking off the 
having errone- appeal from that of Moulvee Alee Buksh, moonsiff of Pursa, under 
appMi^its^ date the 11th May 1852, in the case of Sooroop Narainand others, 
file for defect plaintiffs, versiLS Hurree Hur Singh and others, defendants, 
of parties, ai- Jt is hereby certified, that the said application is granted on (he 
^i'lllIiy&Uomnggrolmds:- ^^"^ ; 

necessary to This case was decided on the 30th August 1852, by the judge of 
thedetermina- Sarun, who, erroneously, has omitted to have it printed in the 
^^^""^ Zillah Decisions for that month. 

matter in con- t»i«»/t»t/» ./•• i 

troversy were Plamtilis sued lor possession ot certam property, and to set 
present before aside a fiaxm on advance made by Raj Rood Singh and others, to 
^^ petitioner and others. The moonsiff decreed possession to plain- 

tiff, with wasilat payable bjr petitioner, exonerating Raj Roop and 
the others from the operation of the decree. 

Hurree Hur appealed within the prescribed period, making the 
petitioner respondent, and subsequently in his moojeebat of appeal 
introduced the name of Raj Roop and others. 

The judge struck the case off the file of his court on the ground 
that, the names of Raj Roop and others not having been introduced 
within the period of appeal, the appeal could not be entertained. 
From the record before us, as Raj Roop and others, who 
gave the farm to Sooroop, and acknowledged it, their atten- 
dance in court was not necessary in the appeal stage. Soo- 
roop and others were the parties against whom judgment was 
given in favo^ of plaintiffs by the moonsiff. The defendants, 
petitioners, had no reason therefore to introduce the names of 
Raj Roop and others amongst the respondents. Those in whose 
favor judgment was passed were alone the parties with whom 
petitioners had any controversy. They took upon themselves the 
whole responsibility, and the case was complete as to the parties 
necessary to its decision, and should have been tried on its merits 
as between those present. If the petitioners sought to do more 
than was requsite in bringing the case on, that was no good reason 
for striking it off, if capable of decision finally. 

The case is remanded to the judge, who will dispose of it with 
reference to the above remarks. 
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The 30th May 1853. 



Sir R. barlow, Bart., ) j.^^^ 
J. R. COLVIN, Esq., ]^^^^' 

Petition Ne. 974 of 1852. 



In the matter of the petition of Sham Lai and others, filed in Remand m 
this Court on the 29th December 1852, praying for the admission above, the 
of a special appeal from thiB decision of Lala.Shunker Lai, princi- ^"^ha^ng** 

?al Budder ameen of city Patna, under date the 28th September insulted 
862, reversing that of Soojad Alee Khan, moonsiff of the Western a plaint for 
Division, under date the 21st July 1851, in the case of Sham^ Lai ^^* ^hl^' 
and others, plaintiffs, versus Musst. Jeenut and others, defen- the'^^re of 

dants. the claim pre* 

It is hereby certified that the said application is granted on the ^^^[^nt*^^ **** 
following ^unds:— ^ quite s^flc, 

The petitiosers sued their co-sharers in one out of three villages whatever 
for Government revenue paid en that share. There were two suits, !"^^^ ^th^ 
one on account of re^renue paid for a period from 1837 to 1840, the mwits^^ 
and another on account of revenue paid for a period from 184'1 that claim. 
to 1846. 

Up to the end of 1846, the threte villages had been held under a 
joint kubooleut. In 1847, one village (Hafiz Khunda) was settled 
separately, at rupees 53-15-4-4, the plaintiffs having a two annas, 
and the defendants a 14 annas share of it. The other two villages 
were settled with the plaintiffs separately. 

The plaintiffs calculate the defendants' 14 annas share of the 
jumma (rupees 53-15-4-4,) due on the joint village Hafiz Khunda, 
at the proportional amount of rupees 47-4-8-11, and declaring 
them to have been answerable for the same amount for the years 
previous to 1847, (when the distinct jumma was first fixed in that 
village,) sue them for the simi not paid by them, upon this calcu- 
lation. 

The moonsiff decreed in favor of the petitioners. The second 
principal sudder ameen reversed this judgment, and ordered a 
nonsuit, on the ground that the plaint was not sufficiently detailed 
and explicit in rfiowing upon what data the responsibility of the 
defendants was assumed at a given amount, for the' years previous 
to the separate settlement and assessment of jumma, on mouza 
Hafiz Khanda, in the year 1847. 

The application is on the ground that there is no obscurity or 
insufficiency in the explanation of the plaint, as to the reason for 
charging the defendants with the stated responsibility. 

We nnd that the application is well founded. A question may 
arise, in considering the merits of the claim, whether the propor- 
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tion of the total jumma of rupees 53-15-4-4, fixed for the future on 
the village in the year 1847, is justly to be held binding also on 
defendants for previous years; but there is no < defect in the state- 
ment, in the plaint, of the ground and nature of the claim pre- 
ferred. 

We therefore reverse the decision of the additional principal 
sudder ameen, and remand the case for investigation of its merits. 

A copy of this order will be attached to each of the applications 
for special appeal. 



The 30th Mat 1853. 

Present : 

Sir R. barlow, Bart., ) ,- , 
J.. R. COLVIN, Esq., |«^^^« 

Petition No. 975 of 1852. 



^^»^^WN^»/\/^^^^^^^VW 



See preced- ^^ ^^^ matter of the petition of Sham Lai and- others, filed in 
ing cafio. this Court OH the 29th December 1852, praying for the admission 
of a special appeal from the decision of Lala Shunker Lai, princi- 
pal suader ameen of Patna, under date the 28th September 1852, 
reversing that of Soojad Alee, moonsiff of the Western Division, 
under date the 2lst July 1851, in the case of Sham Lai and others^ 
plaintifi^s, versv^s Musst. Jeenut and others, defendants. 

For grounds of admission of special appeal, see preceding peti-^ 
tion, No. 974 of 1852. 



The 30th May 1853. 

Present ; 

J. DUNBAR, Esq., Judge, 

H. T. RAIKES, Es(i., Ojffkiatinff Judge. 

Petition No. 96 of 1853. 



Remand «• In the matter of the petition of Ram Soonder Roy, filed in this 

above, the Court on the 10th March 1853, praying for the admission of a 
^^Kg*^ special appeal from the decision of Mr. T. Wyatt, judge of Rung^ 

dismissed an pore, under date the 7th December 1852, affirming a decree 

appeal on an passed by Syed Ahmed Buksh Khan, principal sudder ameen of 

^"^"the ^^^* district, imder date the 14th June 1850, in the case of Ram 

purport and Soonder Roy, plaintiff, versus Rani Sarnomoee and others, de- 

efifectofape- fendants. 

h^boOT*pre- ^* ^ hereby certified, that the said application is granted on the 

seated by the following grounds : — 
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The case, in which the petitioner was plaintiff, was decided on appellant to 
the 7th December 1852, and will be found recorded at pages 24 ^^® coUector. 
and 25 of the printed Decisions of zillah Rungpore for that 
month. 

The application is on the ground that the petition presented 
by the appellant, (petitioner,) to the collector, dated the 16th 
Assin 1254 B. S., will not bear the interpretation put upon it by 
the judge ; as although it prayed that the amount due under the 
decision of the collector should be deducted from the amount 
decreed to appellant from the respondent in another case, it did 
so only with the view of saving the appellant from being ousted, 
and was in no way intended to admit the correctness of that 
decision. On perusal of the petition, an authenticated copy of 
which has been filed, we are clearly of opinion that it carries 
nothing in it beyond what is above stated, and that the judge was 
wrong m dismissing the appeal on that ground. The fact of pay- 
ment of the amoimt of a summary decree by the person decreed 
against is no bar to a suit by that party to reverse such decree-^ 
We therefore ttdmit the special appeal, and annulling the judge's 
decision, we remand the case to be tried on its merits. The judge 
wilj be careful to notice a point raised in the plaint, and made one 
of the issues in the case by the principal sudder ameen, namely, 
whether the jote jumma of the petitioner is one of that kind from 
which a party can be ousted under Clause 4, Section XVIII., Re- 
gulation Vlll. of 1819, or whether it is one of a transferable and 
saleable character of which the holder can be dispossessed only by 
sale in satisfaction of the ameen 's demand against it. 

The 30th May 1853. 

Pbbsbnt : 

Sib R. barlow, Bart., ) . , 
J. R. COLVIN, Esq., ^^^9^- 

Pbtition No. 25 op 1853. 



y«A/vww^^wwvsM« 



In the matter of the petition of Ramhurree Dutt and another, RemMid as 
filed in this Court on the 31st January 1853, praying for the f^^'courts 
admission of a special appeal from the decision of Moulvee Imdad in a suit for' 
Alee Khan, actmg principal sudder ameen of Mymensing, under reote brought 
date the 9th December 1852, reversing that of Kalee Kinker Roy, s^^g^co'Srt by 
moonsiff of Madargunge, under date the 19th January 1852, in a plaintiff, 
the case of Cassee Deen Ditchit, plaintiff, versus Ramhurree Dutt whose summa- 
and another, defendants. ' . . . "^^"C 

It is hereby certified that the said application is granted on the been dismissed 
following grounds : — *^y ^® coiioc- 

Petitioner was sued by plaintiff under Regulation VII., for ^^^Jo^e^^j. 
balance, before the collector ; the claim was dismissed ) hence deace from the 
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parties, but 
decided only 
upon the re- 
cord of the 
fiummary suit 



this action. The moonsiff gave a partial judgment in his favor. 
The principal sudder ameen decreed the whole amount claimed, 
on the strength of the kubooleut filed by plaintiff. 

The only ground of admission which we recognize is that no 
evidence whatever was taken by the moonsiff, and the principal 
sudder ameen satisfied himself with the evidence which had been 
brought before the collector. 

This is altogether irregular; the case must go back to the 
moonsiff, who will cite any witnesses named by the parties, and 
pass a fresh decision on the new record. 



The SlsT May 1853. 

PBESEirr : 

Sib R. barlow, Bart., 

J. R. COLVIN, Eb(^, yjudges, 

J. DUNBAR, Esq. 

H. T. RAIKES, Esq., Officiating Judge. 

Case No. -340 of 1852. 



}■ 



<V«#«»^MM/V\M«>«W>AM/W\ 



Held that, 
in the appli- 
cation of the 
provisions of 
paras. 2 and 9, 
ui-ticle X., 
Schpdnle P. 
Regulation X^ 
18*^9, an ap- 
pellant before 
the Sadder 
Court; settling 
liis case by 
rtizeenama, 
80 as to re- 
quire no av.ard 
ftx)mtheCotrt; 
at any time 
before the ap- 
peal is entered 



Regidar Appeal from thedeciaion-of O^pender Chunder KgartU- 
tun. Principal judder Ameen of J^essorey^^dated ISth Jwne 1852. 

PUNCHANUND BO^ and Others, (Defendants,) Appellants, 

versv^ 

MADHUBI DASSEA, (Plaintipb,) Respondent. 

Vakeel of Appellants — Moonshee Fttqeer Akmed, 

Vakeels of Respondent — Baboo Ram^apersavd Roy and Bwnsee- 

bvddv/n Mitter. 

Vakeel on ike paH of Oovemment — Baboo StmAhooTuUh Ptrndit. 

Suit for damages on account of Oopeenatfapore, valued at 
rupees 5,932, annas 3, gundas 8, krants 14. 

The question in this case, which has been settled by deeds of 
compromise filed in Court by the parties, is whether under paras. 
2 and 3, Article X. Schedule B, Regulation X. of 1829, the whole, 
or only half, of 4he appeal stamp, should be returned to the 
appellant. 

Moonshee Fuqeer Ahmed, for petitioner — The case was re- 
ported ready for hearing, but it has not been put up in the 
cause board ; my client is therefore entitled to receive back iull 
stamp. 

j^o&oo Sumbhoonaih Pundit, for the Gfovemment, quotes Section 
VI. Regulation IV. of 1793, first number of the Section; from 
that Section to Section XVIII. provisions are made for the con- 
duct of a case. 



Digitized by VjOOQ IC 



( 477 ) 

Section XIX. provides for a previous notice of seven days and in the cause 
a list of cases ready for trial being prepared, and is the only Sec- list, (for hear- 
tion providing for a list. K Court 

Section VI. does not cover the cabes contemplated in Section room, \b eu- 
XIX. At all events, the last mentioned Section provides for a titled to re- 
general previous intimation of the day fixed for trial, while ^/® JJ*^f 
Section VI. allows the judge to call up the case imiaediately. the ^entire 

Section VI. is modified by Section VI. Regulation XXVI. of stamp of the 
1814, also by Sections X. And XII. of the same Regulation. W^ 

By Section X., another intermediate proceeding drawing the ^^ °"' 
issue was directed, and by Section Xll. it was provided that 
previous to drawing the issue, notice shoidd be given of eicht days 
for the parties to be prepared. There is nothing apecial in the 
warding of Section Xll. Regulation XXVI. of 1814 ; on the con- 
trary, it is enacted merely as a modus operandi. 

Coause 2 of the same Section shows how notice is to be given. 

Section X. is •qually applicable to appeal cases when issues are 
taken afresh in that Court 

Clause 2 of that Section, the words " first brought to a hear- 
ing" are used ; the same words are used in Clause I. of Section XII. 

In Article X. Schedule B, paragraph 2, it is set forth that, if the 
suit be dismissed before the pleadings have been completed and 
(before) the case be called up, the plaintiff shall be entitled to 
receive back the entire amount of the said stamp-duty. 

The next paragraph, 3, provides for two other cases in which 
one-half stamp only is to be given, first, if the pleadings have been 
completed ^and the case has been called up for decision, which 
means that the case is actually on the table of the Court for hear- 
ing ; — the second is, or is on the list of causes, ready for hearing. 
This is the list referred to in Section XIX. of Regulation IV. of 1783. 
In the case now before the Court, full amoimt of stamp cannot be 
returned, because the case is on the list prepared under a rule of 
Court, by the deputy register, ready for hearii^. The list required 
by law must show the day appointed for the trial, and therefore the 
list of cases, ready lor hearing by the judges, must be considered 
the list mentioned in paragraph 3," of Article X. above referred 
to. The first list cannot be passed over as no list : legally speak- 
ing, it is prepared under a rule of Court, but at aU events, the 
meaning of paragraphs 2nd and 3rd, taken together, is that if 
the case has once been called up by any proceeding in Court 
after completion of pleadings, thereby occupying the time of 
the Court) tlie party is not entitled to fiill stamp. 

JUDGHEKT. 

The petitioner's application and the arguments of the pleaders 
having been heard, the Court are of opinion that, with reference 
to Section XIX. Regulation IV. of 1793, which, though in its 
provisions it does not directly lay down rules for the decision of 



Digitized by VjOOQ IC 



( 478 ) 

the controversy before us, may justly, by analogy, be made ap- 
plicable to it ; the time at which a case is to be considered ready 
for hearing must be taken to be the date of its nimiber being 
placed on the cause board, suspended in the court-house. 

As Section XIX. directs that the judge is to order the cause to 
be brought on to trial, and the register is to enter in a book the 
causes for the trial of which a day is to be appointed by the 
judge, and to " cali on" the causes on day fixed, and the list of causes 
and day appointed for trial of them is to be fixed up in some 
conspicuous place seven days previous to the day of trial, so 
under the analogy of the law, and the existing scale and con- 
stitution of courts by which it is administered, this Court directs 
the causes to be brought on, and fixes a day, after issue of notice 
of hearing by the presiding judge, at an interval of not less than 
of seven days. 

The law does not, anywhere, literally prescribe the issue of 
notice of list of causes ready for hearing. The list, prepared 
under a rule of practice by the deputy register, is strictly such 
a list of causes, the pleadings of which being completed, they are 
ready to be taken m. We tnerefore take the words in the sense 
of the list which tne law does prescribe, t. e., the list of causes 
which the judge is ready to hear. It is certainly not easy to 
determine, in a clear and consistent manner, the sense of the 2nd 
and 3rd paragraphs of Article X. Schedule B, Regulation X. of 
1829, but the above seems to be the fidr and liberal interpretation 
of the Section, and in conformity with its presumable intent as 
granting a refund of entire stamp in all cases in which the judge 
has had to take no step with the view to the hearing of a cause. 

TJnder these circumstances, we direct the return of the fiiU 
stamp to the petitioner. 

Mb. J. R. CoLViN. — The above decision seems to me to give the 
most reasonable construction to the ambiguous, and apparently 
inconsistent, provisions of paras. 2 and 3, Article X., Scnedule B, 
Regulation X. of 1829, regarding the amount of stamp returnable 
on the settlement, at different stages of litigation, of a suit or 
appeal by razeenama. 

It has been argued by Mr. Waller, as amicus curias, that the 
list of causes /or trials directed to be made in courts of first instance 
by Section XIX. Regulation IV. of 1793, is a list of causes ioTfijnal 
argument, after the recording of depositions and filing of exhibits 
have been completed, and that the calling up for decision in 
the 3rd paragraph of the article in question, means the calling up 
for the nnal decision of the judge, and is auite distinct from the sim- 
ple '^ calling up" in the 2nd para^apn, which he would regard 
as the calling up for the first hearmg, with a view to the settle- 
ment of issues according to Section X., Regulation XXVI. of 
1814. 
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I am unable to concur in this view. It does not seem to me 
that the sense of the words " for triai" can be narrowed down so 
as to be held to refer only to any one particular stage of a trial. 
In my opinion, tlie day appointed for trial, as contemplated by 
Section XIX., Regulation IV. of 1 793, is the day which the judge 
may appoint, under Section VI. of the same Reflation, for pro- 
ceeding with the trial of a cause, in cases in which he may not be 
able to enter on a trial immediately on the close of 'the pleadings. 
Sections XII. and X., Regulation XXVI. of 1814, interposed a new 
stage of procedure after the close of the pleadings, that is, a special 
hearing for the settlement of issues, and the words are — ^that eight 
days' notice of such hearing is to be given by a separate notifica- 
tion. This does not dispense with the list of causes, appointed for 
trial, to be hung up " for seven days previous to the day of trial," 
of Section XIX., Regulation IV. of 1793 ; but it is in effect the 
same thing, though not in the form of a list. The " calling up for 
decision '^ of the 3rd paragraph, of the article I do not read as 
strictly for the announcement of the. final decision of the judge, 
but merely as for being proceeded withy with a view to a decision. 

The above list is, I believe, the only list of causes of which the 
Regulations speak, and it is not a list directed for the appeal 
courts. 

The Regulations say nothing of a list of causes ready for hear- 
ing, as distinct from the list of those which the judge is ready to 
hear. I think it fair, therefore, to interpret the words " list of causes 
readv for hearing," in the stamp law under discussion, in the sense 
of tne above last-named list, (or of causes which the judge 
notifies thai he is prepared to hear) as being the only one which 
the laws distinctly indicate and prescribe. 

When the judge has had to select a cause and to place it on 
that list, judicial time has been occupied by it, and there is a 
reason for not giving back the entire stamp. 

We have a cause list hung up in our court- room, under direc- 
tions from the presiding judge of a full bench, exactly analogous 
to the list of Section XIX., Regulation IV. of 1793, though not 
expressly enjoined by any law. Until an appeal has been selected 
and placed on that cause list for hearing, I would allow an 
appellant, settling a case by razeenama, so as to require no award 
from the Court, to receive back the value of the entire stamp of 
his appeal petition. 

I do not say that this view is free from objections and difficulties, 
but I think it to be that which best gives a consistent 
meaning to all parts of the article, and is most in conformity with 
the presumable intent of the law. 

Messbs. J. DuKBAR AND H. T. RAiKBS.-r-We quite concur in 
what is said in this note in regard to the argument of Mr. T^^^^ - 
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Thp 3l8T May 1853. 

Present : 

J. R. COLVIN, Esq.,) . , 
J. DUNBAR, Esq., ^^"^^ 

H. T. RAIKES, Esq., Officiating Judge. 

Case No. 1 op 1853. 



ges. 
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A failnre to 
adduce evi- 
dence is not 
a de&ult to 
proceed within 
the meaning of 
Act XXIX. of 
1841, which 
refon only to 
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cedure neces- 
sary to ehahle 
acausetobe 
prepared for 
hetuing on its 
merits. The 
dismissal of a 
suit for want 
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ought not to 
be on default, 
but on the 
merits. 



Regvlar Appeal from the decision of Mahomed KvUeem^ Principal 
. Sudder Ameen of Backergunge^ dated 22nd November 1852. 

SHIBCHUNDER BANERJEA and others, (Plaintipfs,) 
Appellants, 

verstts 

KALIPERSAUD ROY and others, (Dependants,) Respondents. 

Vakede of Appdlants — Baboo Kiahen Kishore Ohoee and 
Mr. J. 0, WaUer. 

Vakeel of Respondents Ruttuun Kishen and Muhesh Vhunder — Baboo 
Mamapersavd Roy. 

Suit laid at rupe^ 9,985, for the possession of kismuts Gool- 
sunkatee and others, with wasilat. 

Baboo Kishen Kishore, for appellant. The principal sudder 
ameen dismissed the suit on these CTounds, — total want of proof, 
and also default under Act XXIX. oi 1841, inasmuch as no evidence 
had been furnished within six weeks after it had been called for. 
It is contended that this was irregular, and that if the principal 
sudder ameen found that the plaintiff had taken no measures to 
forward the suit during six weeks, he should merely have struck it 
off in default, so as to admit of re- institution. 

Baboo Ramapersavd Roy^ for respondent. — It appears to me 
that the plaintiff in this suit was under a default of such a nature 
that, under Act XXIX. of 1841, his case was gone of itself, as soon 
as six weeks had expired after the date of me principal sudder 
ameen's order calling for proof Besides, the failure to give any 
proof on the part of tne plaintiff is in fact asvirtual abandonment 
of the claim, and as such, it was liable to dismissal on the merits 
also. The principal sudder ameen was quite right in the way in 
which he has passed his order so as to stop a re-institution of the 
suit, which would be open to the plaintiff had dismissal been made 
the mere consequence of a default under Act XXIX. of 1841. 

Judgment. 

We do not consider that a failure to adduce evidence is a 
default to proceed within the meaning of Act. XXIX. of 1841, 
which refers only to steps in procedure necessary to enable a 
cause to be prepared for bearing on its merits. If a party, after a 
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reasonable notice, and intimation of the consequences of such 
failure, leaves his case without proof, it is liable to be dismissed on 
its merits, as not established, and not merely to be dismissed as a 
default. The circumstances of this case, however, are peculjiar. 
The issues were struck and proof called on the 4th October 1852. 
From the 9th of'that month to the 15th November following in- 
clusive, the Court remained closed for the holidays, and it was 
again closed for the same reason on the 20th and 21st. On the 
22nd, the principal sudder ameen dismissed the suit, without 
having given any intimation to the parties, or named any 
further reasonable time for the plaintiff to file a list of his evi- 
dence. The precipitate manner m which he has decided the case 
cannot be approved by the Court. We therefore reverse his 
decision, and remand the case in order that he may again place it 
upon his file, and give the parties a reasonable time to give in 
statements of the evidence which they may desire to have adduced. 
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Thb 28th Mat 1853. 

Present : 

Sir R. barlow, Bart., Jvd^e. 

Case No. 149 of 1853. 



Summary Appeal from ike decision ofLokenaih Bose, Principal 
Sudder Ameen of Hooghlyy dated Sth Fdrruary 1853. 

RAJ KISHEN MITTER, (Petitioner,) Plaintiff, 

versus 

RAJARAM BUKSHEE, Auction-Purchaser, (Defendant,) and 

OODHOBNATH SIRCAR, (Deoreedar,) Opposite Party. 

Vakeels of Petitioner — Mr. J. 0, Waller and Baboo 
Ramapersavd Roy. 

Vaked of Auction-Purchaser^ Rajaram Bukshee — Baboo Kishen 

Kishore Ghose. 

Notice was served on the petitioner to show grounds of ob- order of 
jection to execution of decree, as it was taken out after the lapse lower court, 
of 12 months from the date of its being struck off the file. J^^^^^; 
Petitioner urged that notice should be sent to his principal curitieras a' 
Surbanee, resident at Benares. This was refused by the principal payment in 
sudder ameen, on the 9th July 1852. In appeal by petitioner to f ^^^^'jf 
the Sudder Dewanny Adawlut, Mr. Mills, on the 9th December cUr^^ the 
idem, ruled that such notice was recjuisite. sale of pro- 

Execution of decree went on agamst Surbanee, and lot Joojer J^^°^^ 
Shah was put up for sale on the 6th December 1852. . Petitioner ^^^^^ y^ 
at the sale offered Company's paper for rupees 3,000 and bank-notes held notwith- 
for rupees 1,605, or rupees 4,505 ; the principal sudder ameen refused ®*?^^ *^^^ 
the Company's paper, and would not stay sale. The property sold paymOTL^pe- 
for about rupees 24,500 to.Bajaram Bukshee. Petitioner appealed versed, and 
on the day of the sale giving the number of the paper, and explana- ®*P|^****^" 
tion was cidled for from the principal sudder ameen, and on the ^^ ground* on 
3rd January 1853, the judge upheld the principal sudder ameen 's which the or- 
orders, as nothing contrary to law was apparent in them as re- der waa given. 
gpded the sale. The decree was a sum above rupees 5,000. Peti- 
tioner, therefore, on the 4th January 1853, within one month 
of the sale, petitioned the principal sudder ameen, under Regu- 
lation VII. of 1S25, and he rejected the petition to upset the sale, 
saying he was boimd by the judge's order of the 3rd January. 
This order could be of no force, as the case exceeded rupees 5,000. 
Petitioner contends that the rejection of the Company's papers 
was- illegal. It is argued by the purchaser's pleader that the 
vakeels for the petitioner represent Raj Eishen, not however 
as agent or mookhtar for Surbanee, who is the party really con- 
cerned, and that therefore no objections preferred by them to 
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the sale, and to the principal sudder ameen's proceedings^ on the 
part of the petitioner ^ can be of any force. 

The second objection taken is, that under the practice of the 
Court, the sale having been completed cannot be reversed in 
a summary application. 

The third objection is, that the objection to the receipt of Com- 
pany's paper formed no part of the petition after the sale. 

For the petitioner, it is urged that he is acting for the benefit of 
Surbanee, as will be seen by the contents of the petition ; in fact, 
that the petitioner holds these powers is not denied. It is also 
pleaded that under the provisions of Clause 1, Section V. Regula- 
tion VII. of 1825, a party to a cause is in a different position from 
a third party a stranger to the suit, and that by the express terms 
of that law reversal of sale may on proved irregularity be made 
summarily. 

On the subject of the rejection of Company's papers, it is urged 
that Section V. Act IV. of 1846 clearly recognizes Government 
securities as legal tender of payment ; the amount of the decree was 
offered in Company's paper and banknotes. 

An argument has arisen on the ground that this last objection 
forms no part of the appeal, as no mention is made of it in the 
petition upon which the proceeding against which the appeal is 
brought is foimded. I do not attach any weight to the objection : 
All the petitions and orders thereon, now before the Court, are in 
the same matter, and their object is one and the same, to dispose 
of the issue between the parties : I will therefore proceed to 
decide on the record as it now lies before me. 

And first, as to the plea that the vakalutnama is signed Raj 
Eishen Mitter, without any designation of the power whether as 
agent or mookhtar ; his authority as agent generally is allowed by 
both parties, and if there be any defect of form in the signature, 
that is of no consequence, when the petition itself fully discloses 
that he does not appear for himself, but for Surbanee, for whom he 
has all along acted in the matter of this sale. 

On the subject of the practice of the Court, which is pleaded as 
a bar to any summary jurisdiction in this case, I would observe 
that, for the purposes of the present controversy, it is sufficient to 

Eoint out that the pleader for the purchaser admits that his client 
as not yet received a certificate, nor has he obtained possession. 
The precedents quoted by the pleader refer to third parties in 
possession. 

I have already determined that the record in Court must be 
considered as forming but one case ; — ^the absence of mention of the 
rejection of Company's paper by the principal sudder fimeen, in 
the second petition placed before the principal sudder ameen, and 
his silence on that subject in the proceeding against which this 
appeal is preferred, is therefore of no consequence. 
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It remains only to deal with the petitioner's plea, claiming the 
benefit of Clause 1, Section V. Regulation VII. of 1826 : That law 
is q>ecific, and clearly gives authority to a Court summarily to set 
aside a sale if any material deviation from the Regulations and 
consequent irregularity be satisfactorily established, if such irregu- 
larity be stated within one month from date of sale, and further 
makes it competent to the Court, setting aside the sale, to direct 
return of the purchase^money. How tins may be applicable to 
third parties may be a matter of doubt, but there can be no ques- 
tion of its bearing on parties to the suit. 

One other point must be noted, namely, the rejection by the 
principal sudder ameen, without reference to law or precedent, of 
Government securities when offered in satisfaction of execution of 
decree. The paper is rejected as Government paper, not on the 
groimd of insufficiency of amount to satisfy tne decree, for on 
that point he refused to make any inquiry, declaring in so many 
words that (Jovemment securities could not be received. 

The dictum is neither founded on law nor on practice ; it is an 
arbitrary ruling nowhere sanctioned, and for which no good reason 
or even attempt at reasoning is given, while Section V. Act IV. of 
1846 specifically directs the receipt of Government paper as deposit 
in all sales in execution of decree. 

I reverse the principal sudder ameen*s judgment ; it was incum- 
bent on him to have mquired whether the offer of amount due in 
execution was made in Company's paper and bank-notes equal to 
the demand of the Court. His refusal to do so has involved the 
parties in protracted litigation. The sale is reversed, and the pur- 
chaser will receive back his purchase-money, but without interest. 

The principal sudder ameen will be called upon to state the 
grounds on wnich he would not receive the Government securities, 
not with reference to their amount, but as Government securities. 



Digitized by VjOOQIC 



Digitized by VjOOQIC 



4 



TABLE OF CASES. 



Mockhiin Lall and another v. Hurlall Mohunt. 

Deci&ion of lower court upheld, on an appeal of fact as to the 
wrongful withholding and appropriating by ifu! d^endantsj appel- 
lants, of certain articles of property/, in disregard (fa beotiest made 
by a partv deceased in favor of plaintiff. The defenaants held 
responsible for the property, as it was proved that they had taken 
possession of the premises, and all the property of the deceased, 
on his death, and as they had failed to prove their delivery to the 
lolaintiiF of iks artitihutheaueaiked to him. 489 



404 



490 



600 



502 



Digitized by VjOOQIC 



' 



Digitized by VjOOQIC 



f 



TABLE OF CASES. 



Muckhiin Lall and another v. Hurlall Mohunt. 

Decmon of lower court upheld^ on an ajypcal of fact a^ to the 
wrongful withholding and appropriating hy Uie dqfendants, appel- 
lants, of certain articles of property, in disregard qfa bequest made 
by a party deceased in favor of plaintiff. The defenaants held 
responsible for the property, ax it was proved thai they had taken 
possession of the premises, and all the property of the deceased, 
on his death, and as they had failed to prove their delivery to the 
plaintiff of the articles bequeathed to him, ... 489 

Saadut Alee Khan v, Khajah AleemooUah. 

A party "who, by new agreements and public acknowledgments 
after attaining his mqjority, renews and assents to coTmitions 
made by his mother during his minority, on his behalf, ^^ ^^' 
sideration of sums advanced for the carrying on <f a litigation 
in which he was interested, held by the Court to be incompetent 
to repudiate those conditions, except upon proof that the agi^eements 
and acknowledgments were obtainedfhom him byfraudutent misre* 
presentation as to what had been done by the person, claiming on the 
ground qfsuch advances, in fut therance tfhis, the said party* s, 
interests in the litigation, ... 404 

Narain Singh and another i;. Kaanahee Lall Singh. 

An objection tu to defect of parties, not having been taken in the 
Cowri qf first instoMoe^ caiMiot he allowed to be raised vn the 
special appeal stage, ... 490 

Bamchnm Tewanee t^. Muset. Lnckheeprea Debea. 

When a pauper plaintiff sued Jbr principal and interest on a bond, 
and the Court gave permission,- in the first instance, for a suit 
only on account of the principed, fit being at that time the 
practice to allow subsequent suits on account of interest J — Held, 
that the plaintiff, afterwards suing for interest, should be 
affected only by the same limitalion as would ha/ve applied to his 
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Decision of the lower court, in an appeal regarding a disputed 
boundary, affirmed, ... 515 

Gropeenath Boy and others i;. Dabeepersand Boy. 

A plaintiff having sued for his share of a joint ancestral estate, 
and admitting in his plaint that some properties, belonging to 
such joint estate, were %n his exclusive posse$sion, was directed 
by the decree, passed in his favor against the defendants, to give 
over to them their shares, with wasimt, of the properties in his 
possession. It was not thought necessary to rtfer the drfendants 
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A in his dtfence, the identity of A with the plaiiU\ffs under- 
tenant qf the same name. The onus of disproof in the case is 
not thrown on A, because, besides denying that he was the under* 
tenant, he also referred in his dtfence to what he had heard 
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the defendant, the mortgagee, who first gained his foreclosure 
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Under Claus^ 1, Section IV, and Section XXXUL, Regulation 
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the mode prescribed by Sections II. and III, Act XX. of 1886, 
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It is well established by the precedenis of the Court that the 
adoption of a Sooder bov, otherwise eligible in Bengal, is per- 
missible at any age previous to his marriage, as that cfboys (fthe 
higher castes %s at any age before investiture with the thread 
(oopanayana) : 

Held, on the facts qf the case regarding the succession to the 
Pattaspore or GrOpalpore zeminaaree in Midnapore, that the 
division qf the lower court, upholding an alleged adoption, 
and discrediting an investiture of his widow, said to have been 
made by the firmer zemindar on his death-bed, was correct; Appeal 
of the widow, therrfore, rejected, ... 653 

Gnnesh Bam Goopt v, Sree Bnllub Goopt and others. 
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the case in the onezillah was not sought^ or pven, when a second 
plaint was preferred upon the close oj^ those inquiries. 

A plea of misjoinder t not made in the lower court, was not admitted 
tn appeal, it raising no point qfsuch absolute error, or d^ect in 
law, as to make the plaint bad. 

No claim to share in a gratuitous pensumary allowance, granted 
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Courts in Bengal, that Regulation having no provision corres- 
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of the duties incident to the wuhf. 
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Alee Khan v. Byui Loolf Alee Khan, passed, ^nd Itjarch 1863, 
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decree to the character and contents qf certain mahajanee 
account books, which had been produced in the cause. The vajgie 
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those books, ... 672 

Basmonee Dassee v. Hahee Buksh and others. 

A sues B for foreclosure qf mortgage; C intervenes in the suit, arid 
proves a complete sale of the property to him by B before its 

Hage to A. In rejecting the claim (fA to foreclosure upon 
qfsuch previous sale, the costs of C in the suit held to have 
^ Mtly awarded against A, though A mi^ht have a good 
' ground of action for reimbursement qf their amount to him 
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Porlhad Chunder Mujnmdar v. Chnndeechnm Bhuttachaijea. 

It is the duty of a mortgager to take all legal means to protect his 
right in a property mortgaged by him. On his default in taking 
such means, the mortgagee is entitled, with rrference to Con- 
struction, No. 898, to sue of the recovery for the money advanced 
by him with its ifUerest, and not merely for the er^brcement of its 
mortgage lien, ... 675 
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Mary Herklotte and others v. Banee Umopooma. 

A zemindar t who has taken on himself the reeponsihiliUf of the 

collection qf the mqftueil rents in any year, cannot retain the 

putnee rent for the lands on account (f the same year, the 

putn^dar hoeing had no possession and profits from the lands 

during that year, though he paid the putnee rent, ... 577 

Netranund Dobs v. Bulram Doss and others. 

The limitation <f one year for preferring a suit for the reversal qf a 
summary decree for rent is no bar to an action, in which the plea 
qf the ptaint admits the justice <f the summary decree, hut ts to 
the affect that that decree was satisfied, aiuL a receipt given for 
the payment qfits amount, hrfore the sale of a prt^terty which 
the suit seeks on that ground to set aside was held. 

In reversing the sale, the claim of the auction-pti^chasers for the 
return to them qf their purchase money was held to he a matter 
requiring a separate suit, on the principle of the decision, Brijo- 
monee iHhhea Chowdrain v. Bammonee Bui and others, 
Beports, \S62,p. 300, ... 578 

Sreemunt Lanl £han v. John Cochrane, Assignee of the Estate of 
Cockerell and Co., and another. 

Claim for the recovery of possession on a suh-lease, with hack-rents 
qf the suhordinaie lease-hold tenure, upon a decree for the restora- 
tion of a superior lessee to his higher tenure, togeUier with all col- 
lections made from the lands during a period qfits dispossessing 
hy a third party, disallowed, as owing to lemse of time, and 
irUervening circumstances, it was thought, the more equitable 
course not to compel the pefformance oft he contract qf sub-lease 
for the residue oftts term, but to leave the plaintiff to seek such 
complete remedy, as he could establish his claim to, in money 
damages, ... 581 

Chond Mundul v. Doorgapershad Ghose. 

It is the duty qfan appellate court, upon intimation of the death of 
a respondent, to cause a notice to he issued for the appearance qf 
his heirs. When this is done only in the cutcherry of the judge, 
^the judicial authorities, and of the collector of the district, it wiU 
he without expense to the appellants, who wiU, however, pay for 
amy more special service, as in the village, or at the residence, of a 
respondent, ... 589 
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Thb 1st June 1853. 

Presbnt : 

J. R. COLVIN, Esq,) . , 
J. DUNBAR, Esq., ]^^^^' 

H. T. RAIKES, Esq, Officiating Judge. 

Case No. 433 of 1851. 



Regtdar Appeal from the decision of Mr. A, Sconce^ Judge of 
C/Uttagong, dated I2ih July 1851. 

MUCKHUN LALL and KUNUCK SINGH, (Defendants,) 
Appellants, 

versus 

HURLALL MOHUNT, (Plaintiff,) Respondent. 

Vakeel of Appellants — Uoonshee Fuqeer Ahmed, 
Vakeel of Respondent — Baboo Kishen Kishore Ohose. 

Suit for the recovery of property left by Dabee Singh Soubadar, lower court 
deceased, valued at Company's rupees 451-3-10. upheld, on an 

The particulars of this case are shown in the subjoined extract JJJJ^J^ ^^^ 
from the decision of the judge : — ^ wrongful with- 

" This suit was instituted by Hurlall Mohunt, in his capacity of holding and 
executor to the late Soubadar Dabee Singh ; that Dabee Singh made S^^^? mI^. 
a will, and that plaintiff is executor under that will, is not now ^t6) appei- 
disputed; but it is the object of the suit to recover certain pro- lants of certain 
perty which, plaintiff alleges, shortly before his death, on the 22nd ^^j^^X^ 
Assar 1211, Dabee Singh delivered over to Gundrub Singh for the S^dof a be- 
purpose of being transferred to him, the plaintiff. quest made by 

«««««««««« apwjydeceas- 

ed in fttvor 

" These preliminary objections disposed of, I come to the single of plaintiff. 
point raised by the discussion of the merits of the suit before me ; ^d*^^|J|2^ 
that point is whether the property, aggregating a value of rupees bie for the 
451-3-10, was delivered on account of plaintiff to Gimdrub Singh, property, as it 
The property is said to consist of rupees 170 in cash, six mohurs, ^^^^^ij^^i 
some gold and silver articles, some articles of Hindoo worship, taken ^Mses- 
and mty-seven pieces of copper and brass utensils. Gimdrub sionofthe 
Singh denies that this property was delivered to him, and on the PJf^*^' ^^ 
contrary, he and the defendants Ktmuck Singh and Mukhun ^ of^tST^- 
I^, in their answers, state that two days before Soubadar Dabee ceased, on his 
Sii^h's death, he made over to the plaintiff not only the main Jj*^*^^^ 
articles, especially specified in the plaint, but property of much to^rove their 
greater value, and that Hurlall Mohunt, the plaintiff, in his deUverytotho 
own hand, wrote and signed a list of the same. J!lS**^bS-*^^ 

" I am more perplexed in this case, because I believe that the qnea^ to 
evidence in chief adduced by both parties is not to be relied him. 
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upon, and I must state the concluskoi which to the best of my 
judgment I come to. 

'* First, then, I observe, that though in the will of the deceased 
Soubadar, a great part of the property specified in the plaint of 
this action is detailed, the will was written on the 7th Phagoon. 
1208, that is, more than two years before Dabee Singh's death, 
which took place on the 22nd Assar 1211, and that it was expreesly 
stated in the will that the executor should only require so much 
of the property recited as Dabee Singh himself had not in his 
life-time disposed of. So far the will of Phagoon, 1208, does not 
of itself furnish positive evidence that the properj^ held by the 
Soubadar at that date was also held at his dtath. This premised, 
I proceed to details. 

'' Plaintiff adduces several witnesses to prove the transaction upon 
which his claim is founded : they state that the Soubadar, the day 
before his death, made over the property sued for to Gundrub 
Singh, and they recite the details as they are recited in Uie plaint; 
cash rupees 170, six dshrufees, 25 bhwree of silver, some ffAo^ brass 
and copper vessels of large variety, and so forth : in short, the 
remuneration comes from them as a mere lesson, and they give no 
narrative of circumstances that would give the transaction an 
sq>pearance of credibility. For all the information given by the 
witnesses, it would be as easy to believe that the money given to 
Gundrub Singh was rupees 600, insteadof rupees 170: plaintiff 
lived in the same town, and no reason is shown why the Soubadar 
should not have taken more direct measures to deliver to himtiiis 
property if, as stated by the witnesses on the day in question, the 
Soubadar, with all the formality spoken of, indirectly had assigned 
it to hiuL 

" Next, I observe that in the will itself no specified sum in cash 
is mentioned, and we have no evidence from the plaintiff, excepting 
that of the transf^ to Gundrub Singh, which should show what 
money at his death, or a day or two before his death, Dabee Singh 
was possessed of. 

" Next, as to the gold claimed, namely, six athrvf<eee and two 
Aootw and one mekhees, the two latter articles makmg 14 annas 
in weight : these and more than these are recited in the Souba- 
dar s will ; in the will are 7i asimifees^ and 4 ho<ms and 2 
Tndchees, weighing 1 bhwree and 10 annas. There is no reason to 
doubt, then, that when the will was executed the Soubadar possessed 
at least what gold is now sued for. Next, I observe that up to the 
20th Assar 1211, that is, two days before the Soubadar's death, by 
the admission of defendants, Dabee Singh still possessed not less 
gold than plaintiff claims. Defendants say that on the 20th Assar, 
certain property was transferred to the plaintiff by the Soubadar. 
They file a list of this property, ostensibly signed by the plaintiff; 
and in this list are entered 7i ashrufees^ four hoons and two me* 
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Idieea. ^ For reasons to be presently stated, I reject this list, and I 
disbelieve the transaction which it is meant to attest, but still 
there remains the defendant's admission, in conformity with the 
prior entries in the will, that only twt) days before the Soubadar's 
death he had not consumed or disposed of the gold which plain- 
tiff seeks to recover. I take the plaintiff's statement to be thus 
confirmed; but it is to be considered how the existence of this 
property and the appropriation of it by the defendants are to be 
brought under the terms of this action. Kimuck Singh, let it be 
observed, is the mndson ; Muckhun Lall, the great-grandson ; 
Gundrub Sin^ the husband of the great-granddaughter of the 
deceased Dabee Siii^h. In the plaint, plaintiff declares that they 
all three have misappropriated the property which the Soubadar 
had intended for himself; and whatever doubt may arise as to the 
exact amount and nature of the deceased's property at the time of 
his death, there is no doubt that the defendants occupied his pre- 
mises, and had the opportunity of possessing themselves, and did 
possess themselves, witn whatever the Soubadar left behind him. 
I do not think the formal delivery to Qimdrub Singh is proved, 
but the will continued unrevoked. Clearly, it was the Soubadar's 
intention that Hurlall, the plaintiff, should be his executor under 
the conditions of the will ; and I will readily allow that by some 
indication, of which I cannot specify the exact time or manner, 
Dabee Singh, before his death, intimated that Gundrub Singh should 
reserve the property then possessed by him for the plaintiff. My 
opinion of tne words spoken by the Soubadar, or of all the acts 
done by him just before his death, with reference to his property, 
may vary flrom the description given in the plaint ; but I do not 
think I should do justice by the plaintiff, if I were to throw out 
his daim altogether, while substantially the responsibility which 
he seeks to fix on the defendants does not differ ftom my inference. 
'' Let me take, as an illustration of the position of the defendants, 
the petition presented by Kunuck Sineh, on the 7th September 
1849, for a certificate under Act XX. of 1841 ; in this he set him- 
self out as heir of Dabee Singh, and declared himself to be in pos- 
session of his house and of idl his household property. Hurlall, 
he said, had got money and other property ; but still ne professed 
to have succeeded to the occupation of the Soubadar's house and 
household property ; and this brings me to the brass and copper 
articles claimed by plaintiff. There are 57 miscellaneous house- 
hold articles, besides 24 articles of a similar description for Hindoo 
worship; of the latter, 19 articles were at one time attached by 
the police and made over to the defendants ; of the former, 
49 are entered in the defendants' list above spoken of ; they say 
that on the 20th Assar the things were given by the Soubadar to 
the plaintiff. This I find not proved, but coupling the admission 
made as to the existence of the articles with the detail of the 
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same in the Soubadar's will, I infer that the defendants possessed 
themselves of this property at the Soubadar's death. 

" I have said that I reject the list^ bearing Hurlall's name, 
which defendants file. Clearly, the production, and I am sorry to 
say the preparation of this list, are an after-thought. For example, 
nothing whatever is said of this list, or of die transaction whicn it 
is intended to attest, in the petition presented by Eunuck Sineh 
on the 7th September 1849, — ^nothing is said of this matter in ue 
petition presented by Muckhun Lall on the 30th January 1850, and 
nothing in the deposition given by Oimdrub Singh on the 31st 
October 1849, in the same case. On the contrary, he said that 
Eunuck Singh, Muckhun Lall and his wife held all the deceased 
Soubadar's property. I thus come to the conclusion that the defen- 
dants are answerable for those ; confining myself to the 49 and 19 
several allotments of articles as just above distinguished, and re- 
ferring to the evidence of the plaintiff's witnesses, I assume the 
value of these to be rupees 50. 

'^ Finally, the possession by Ramdass Mohunt of the Salikram 
and other articles for worship is not denied. 

" I thus sum up the decree which I gave ; 6 aahrufees worth 
rupees 120 ; two hoons and 1 mekhee worth rupees 14 ; 25 
rupees of silver ornaments (to which the remarks above made 
with respect to the gold apply) ; rupees 50 for the brass and copper 
utensils, and the Salikram and similar articles held by Ramdass ; 
interest on the whole rupees 209, from the date of suit. Costs will 
be chargeable to the parties according to this modified decree ; 
also interest on the whole decreed till realization from this date.'' 

The three following issues for the appellants are directed to be 
argued together : — 

Whether the schedule of property signed by the (plaintiff) res- 
pondent, and alleged by the appellants to have been made by die 
plaintiff himself, on receipt by him of most of the articles sued for 
before Soubadar Dabee Smffh's death, is or is not proved ? 

As the plaintiff states in nis plaint that the Soubadar had de- 
posited the property with Gundrub Singh alone, is it legal for Uie 
plaintiff to sue the appellant for that property ? 

Whether with reference to the evidence adduced by the plain- 
tiff, the claim brought bv him is established ; and whether the 
decision passed by the zillah judge is right and equitable ? 

The pleader contends that the grounds of the judge's decision 
are merely conjectural. It is argued for the appellants that the 
list stated by them to have been written and signed by the plain* 
tiff himself, on his receipt in Dabee Singh's life-time of the 
articles now sued for, is well proved. As to the point on which 
the judge lajrs principal stress, that this list was nowhere mention- 
ed in the two petitions of one or other of the present appellants of 
September 7th 1849, and January 30th 1850, there was no occQ3ion 
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to mention the list in those papers, which had reference to the 
claim of general inheritance to Dabee Singh. Gundrub Singh's 
omission to state it in his deposition cannot affect the appellants. 
The oral evidence proves the delivery of the articles to the plain- 
tiff. One witness, Ghandoo Lall, who calls himself the brother of 
the plaintiff, is a peculiarly important one. His evidence may be 
read. 

The deposition of this witness (which is found to contain 
nothing to the point,) and of two others, is read. 

The pleader for the respondent points out that there was full 
detail in the petitions of , the alleged di^osal of Dabee Singh's 
propertjr, and its delivery to the plaintiff ; but in these, neither is 
the list in question, nor are the askrufees, &c., to which the pre- 
sent i4>peal refers, mentioned. Besides the list is faJse on the face 
of it. It purports to include Dabee Singh's pension roll as having 
been made over to the plaintiff; but a letter on the record, 
from the pension pay-master. No. 38, of 16th December 1850, 
shows that this roll was returned to him by one ofihe^ appeUcmtSy 
Muckhun Lall. 

JUDOMEirT. 

We have first to consider in this case, whether the suit was laid 
on the one special ground of the deposit by Dabee Singh of the 
several articles claimed with Gimdrub Singh, as to which the 
proof is certainly vague and inadequate. On a full review of the 
terms and purport of the plaint in the original Persian, we do 
not think that it was so laid. It was preferred generally, on the 
ground that the defendants had wrongfully withheld and appro- 
priated the articles sued for in disregai^ of the bequest made by 
Dabee Singh in favor of the plaintiff. 

On the merits of the case, we do not see reason to interfere 
with the decision of the judge. The defendants have admitted 
the possession by Dabee Singh of the articles in dispute up to 
two days before his death. We entirely Concur with the judge in 
discrediting the evidence, adduced by them, to establish the 
delivery of these articles at that time to the plaintiff. The defen- 
dants took possession of Dabee Singh's premises, and of all the 
property left there, on his death. The only reasonable presump- 
tion is that these articles were then on the premises, as their 
delivery to the plaintiff has not been proved. 

For these reasons we reject the appeal with costs. 
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Thb 1st Jtob 186S. 

Presbnt: 

J. R. COLVIN, Esq, ) ^ ,^^ 
J.DUNBAR, EsQ,r'^^- 

H. T. RAIEES, Esq, Offioiabimg Judge. 

Cask No. 97 op 1852, 
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Begviar Appeal from the decision of Baboo Nurhurree Seromonee, 
Principal Swdder Ameen of Mymensing, dated 2nd August 1851. 

SAUDUT ALEE KHAN, (Defbndaot,) Appellaot, 

versus 

KHAJAH ALEEMOOLLAH, (Plaiktipp,) Rbspohdbnt. 

Vakeds of Appellant — Mr, W. Ritchiey Bdboos Simbhoonath Pun- 
dit and Kishen Kishore Ohose. 

Vakeels of Respondent — Mr. J. 0, Waller and Baboo Rama- 
persavd Roy. 

Bun laid at rupees 97,903-1541, 10 krants, for the possession 
of zemindaree, &c, with wasilat. 

The plaintiff alleges that the defendants, being anxious to 
institute a suit to establish their right to certain property, both 
real and personal, appertaining to the estate of Fyuz Alee Khan, 
deceased, the husband of one and father of the other defendant, 
and having no funds of their own, affiled to the plaintiff, who 
agreed to advance money for their maintenance, to pay their debts 
and to provide funds for the institution and prosecution of a law- 
suit to establish their rights, on consideration of receiving a moiety 
of any property decreed to them ; that subsequentlv a diercdnU-- 
nama to tnis effect was executed, and plaintiff himself acted up to 
die tenor of this agreement, and provided the necessary funds to 
carry on the suit ; tbat ultimately a decree for a share of certain 
zemmdaree and talooks, &c., with mesne profits, was given in favor 
of the defendants, who in breach of the aforesaid agreement have 
withheld from plaintiff possession of the half-share agreed upon. 
Plaintiff therefore sues for possession, with the exception of a 
fractional portion voluntarily relinc^uished by him. 

The defendant, Saudut Alee, denies having himself entered into 
any such agreement ; avers that at the date of the alleged sheraJcui- 
nama he was a minor, and cannot be held to be legally bound by, or 
to have acquiesced in, the terms of it ; that the transaction as 
described bjr ijlaintiff is foimded on Champerty, and therefore 
illegal ab tnitiOy and no suit can be laid to enforce the per- 
formance of any contract arising out of it. The principal sudder 
ameen gave a decree in favor of plaintiff for the whole of his claim. 
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The Court determined the first issue to be as follows : — reprcMntation 

Whatever may have been the merits of the original agreement Jl^bw^on^ 
of the appellant's mother, whether the appellant has or has not ^y ^ ^non, 
since his minority assented to, adopted, ana acted in pursuance claiming on 
of the agreement, so as to preclude him from questioning its thogTO»«i<iof 
merits, and whether the plaint is not substantially laid, not merely i^^f^rih^n^' 
on the agreement made by his mother, but on his own acts in of his, the 
confirmation and furtherance thereof. ^ «^d P«^^ 

Mr. Rvtchisy for the appellant. — Wishes to address himself first to uSgiSon. 
what the plaint is really founded on, that is, on the agreement, and 
to contend that whatever is said in the plaint regarding the 
plaintiff's subsequent acts is only by way of proving the original 
agreement, and not as laying an independent groimd of action. 

The Court, after hearing the main facts alluded to by the 
plaintiff in his plaint, and the argument of Mr. Ritchie, feel 
satisfied that the plaint is grounded on the many acts of admission 
and execution of the agreement on the part of the defendant, 
irydej^endent of the agreement itself and the sheraktUnama executed 
by his mother. 

Baboo Kishen Kishore Ghose argues against the truth of the 
facts alluded to in the plaint. He says there are four documents 
independent of the sherakutnama. 

F%r$ty — The wnwulnama of the 15th Aghtm 1244, purporting to 
be signed by the defendant and his mother. 

Second^ — The ikramama of Uie 1st Assin 1245, purporting to 
carry out the ori^al agreement with the exception of ^ anna 
since relinquished by the plaintiff. 

Third, — The a^eement of 12th Bysakh 1246, regarding the costs 
of appeal to the Privy Council. 

i^owrthy — A mookfUamama of 12th Bysakh 1246. 
First, as to the a/maJmama, two witnesses were adduced to 
prove it, Eumlakanth Dutt and Rajkishen Ghose. Eumlakanth 
says he is not a servant of the plaintiff, but of his son, and though 
only a witness to the amuiruima, he shows a perfect knowle(]^e 
of all the transactions connected with this matter ; the other also 
states himself to be a servant of the plaintiff's son. 

As to the ikramama of 1245, one witness Ealeesunker Dutt, 
says that he is the plaintiff*s dewan, and it is to be observed that 
although there were seven witnesses to the document^ only this 
one witness was examined. 

Regarding the agreement of 12th Bysakh 1246 there are seven 
witnesses, but only two witnesses, viz. those who witnessed the 
amvhiamai were examined. 

The mookktarnama of the 12th Bysakh 1246 was then alluded 
to by the Court, as a document stated to have been acknowledged 
and signed by the appellant himself in open court before the 
judge of Dacca^ and in the presence of witnesses, and not denied by 
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the defendant in his defence, and it was suggested, that if an act 
80 open and public could not be refuted, it would be useless to 
argue on the details of evidence offered on other documents. 

The pleader could not show that this plea had been denied on 
the defendant's part in the pleadines. 

It was therefore considered by flie Court that this important 
act on the part of the defendant had been virtually admitted by 
him^ and was sufficient to show a recognition on hia part of the 
acts of his mother, and of the claims of the plaintiff up to that 
date ; the more especially as the mookhtamama itself contains a 
Kst of all documents executed by the parties up to the period 
referred to. 

Mr. Ritchie then wished to offer some remarks on the effect of 
these acts of the defendants, taking them as established. 

Assuming that the original agreement was illegal for 
Champerty, or any other reason, these subsequent acts would not 
give validity to such agreement, — and the force ofthis argument is 
not weakened by the fact that the subsequent acts of the defen- 
dant were done after the decree in the Sudder had confirmed to 
the defendant his rights in the property ; — ^that circumstance would 
have only affected them if a new agreement had been entered into 
upon new consideration ; as this is not the case, we must look to 
the original contract, and, if that is invalid or ojpen to question, the 
subsequent one, which is only confirmatory of it, must be deemed 
equally faulty and objectionable. 

The Court here remarked that there are in this case a series 
of agreements made, and recited in the documents mutually enter- 
ed into on the 12th Bysakh 1246. All these rest on the express 
acknowledgments of the defendant (he being then proprietor of 
the property by the decree of the Sudder Court), that the plaintiff 
was the co-proprietor with him in the property to the entire 
amount of the claim in this suit. For reasons to be stated in the 
judgment, the Court decide that the agreement and acknowledg- 
ment contained in the different deeds distinctly bind the defen- 
dant. 

Fifth Issue on behalf of the Appdlant. 

Whether the circumstance of the plaintiff suppljdng expenses 
to the appellant's mother, according to his alleged a^eement and 
promise, and his giving the expenses of the law-suit m the Sudder 
Court as stij)ulated in the deed of partition, and paying of the 
amount mentioned in the deed of partition, are proved ? — and whe- 
ther a decree awarding possession of the zemindaree to the plain- 
tiff can be made unless all of the above conditions are proved to 
have been ftilfiUed 

On this issue, Mr. Rit<jhie remarked that the considerations 
professed to have been given are the expenses of suit, the liqui- 
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dation of debts of the widow, and the maintenance of the family ; 
the plaint states the amount to be rupees 15,000. None of the 
instruments executed by the defendants recite any admission of 
these advances ; and Mr. Ritchie wishes to refer tne Court to the 
evidence of the witnesses adduced by the plaintiff to substantiate 
the fiicts. 

Before going into the evidence on these points, Mr. Waller, 
for the re^ndent, plaintiff^ wished to, offer some remarks against 
the necessity of doing so. 

Mr. WaUer observed, that the defendant has, by his own acts 
and admissions, placed himself in such a position, that he is incom- 
petent to open any question, as to the consideration given. It is 
intended to put plaintiff to the proof of having paid rupees 15,000 
at the time of the sherahiinamay but it is only necessary to look to 
the acts and documents subsequent to that deed to prove that the 
Consideration was completely given. 

The Court considered that proof of the plea regarding the 
fton-payment of the alleged consideration must fall on the defen- 
dant, as he had so far traversed the statement of the plaintiff by 
the averment that other parties, and not the plaintiff, had ad- 
vanced the expenses of the suit, but as this plea had been left 
in the lower court quite unsubstantiated by proof, it was not 
necessary to hear further argument on the point. 

Sixth Issue on behaifofthe AppeUant 

As the plaintiff in addition to the deed of partition has filed 
two deeds of agreement, alleged to bear the signature of the appel- 
lant, the point to be investigated is, whether mth reference to the 
stamp r^ulation the said deeds of agreement can be attended to 
and held valid, and if so, it is still to be seen whether the deeds 
in question are proved. 

There are certain documents alleged to be insufficiently stamped, 

which the pleaders of appellant then proposed to make objection 

: to, but as the Court was of opinion that the decision of the suit 

was irrespective of these deeds, it was deemed unnecessary to 

enter on ^e question of their legality. 

Judgment. 

The Court are of opinion that ,the claim in this suit is conclu* 
sively established. 

The new agreements, and public acknowledgments by the appel- 
lant, defendant, after attaining his majority, — the former dated, 
12th Bysakh 1246 B. E., in reference to the new state of things 
caused by the decree of this Court in favor of the appellant, and 
by the mutual stipulations for the conjoint defence of that decree 
in England, — and the latter made on the 25th April 1839, in the 
•most direct and complete manner before the judge of the district, 
in reference to a mQQkhtamama, in which all the details of the 
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transactions were seriatim set forth,^ appear to us to leave no 
doubt as to the right of the plaintiff to the property in dispute. 
Had indeed the defendant adduced any proof that those agree* 
ments and acknowledgments were obtained from him by fraudu- 
lent misrepresentation as' to the plaintiff's original alleged 
advances and dealings on behalf of his, the defendant's, interest, the 
nature and effect of that proof might have demanded conaider- 
^tion. Though, however, ne has made averments which might be 
regarded as of that purport in his pleadinffs, he has wholly failed 
to support them* by evidence on the record. 

We nave not, oh the above view, to enter on the question of the 
inadequacy, pleaded before us for the appellant, of the stamp paper 
on which some of the agreements recited in the plaint are 
written. 

There is no plea in the appellant's answer of incorrectness in 
the plaintiffs valuation of wasilat. 

None of the issues for the appellant are therefore sustained. 
We need not notice in detail all the points and arguments which 
have weighed with the principal sudder ameen's court. 

The appeal is dismissed with costs. 
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The 2nd June 1853. 

Presbivt : 

J. R. COLVIN, E«^,lr,,d^ 
J. DUNBAR, EsQ^ ^Judges. 

H. T. RAIEES, Esq., Officiating Judge. 
Case No. 362 of 1852. 



Special Appeal from ihedecieion of Mr. F. Skipwiih, Judge of 
Sylhety vmder dale the 4tik December 1851, altering a decision 
pcKsed by Movlvee Savdut Alee Khan, BahadooTy Principal 
Sudder Ameen of that district^ dated \9ih April 1851. 

NARAIN SINGH and HURREE SINGH, (Defendants,) 

APPBLLiNTS, 

versus 

KAANAHEE LALL SINGH, Son of BQHOORA SINGH,. 
(Plaintiff,) Rbco^ondent. 

Vakeet of AppMants — Bdboo Bmnapersanid Roy. 

Vakeds of Respondent — Mr. Waller and Moonshee Ameer Atee: 

This case was admitted to special appeal on the 3rd August An objection 
1852, under the following certificate recorded by Sir IL Beinow as to detect of 
and Mr A. J. M. Mills :— ^ gj|^« ^ 

*^ The decision of the Judge of Sylhet is recorded at page 113 tiU^in the 
of the Zillah Decisions, 4th December 1851. Court of first 

" The petitioners urge, first, that Mukhun Lall, uncle of the ^^^'^'„^'^ 
plaintiff, has not been made a ptuiiy to the suit, though as sharer ^be raUetTin 
entitled to succeed to the estate of the deceased, Sooput Lall, tha special ap- 
conjointly with plaintiff and others. P®*^ ^^^^ 

" Second, — ^Mungul Singh, a witness to defendants\deed of gift 
from Sooput Lall, has been improperly made a defendant. 
- " We admit a special appeal to tir, whether the first plea not 
urged in the courts below can now be brought in special appeal ; 
if admissiUe, whether there is such a detect of parties to the 
cause as calls for nonsuit. 

" The pleader^ on further reflection, gives up the second ob- 
jection.'' 

Judgment. 

The objection as to defect of parties, not having been taken in 
the court of first instance, cannot be allowed to be raised in the 
special appeal stage. 

The special appeal is rejected with costs. 
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The 2nd Junb 1853, 

PUBSENT : 

J.R. COLVIN, EsQa^^^ 
J. DUNBAR, Esq., J'^^^^- 

H. T. RAIKES, Esq, Officiaiing Jvdge^ 

Case No. 390 of 1852. 



Special Appeal from the decision of Mr, C. Steer, Acting Adddtioncd^ 
Judge of Dacca, vmder date the 25th March 1852, reversing a 
, decree of Syud Abbas Alee Khan, Principal Sadder Ameen 
of that district, dated I6th May 1852. ' 

RAMCHURN TEWARREE, (Plaintiff,) Appellant, 

versus 

MUSST. LUCKHEEPREA DEBEA, (Defendant,) Respondent. 

Vakeel of Appellant — Mr. J, 0. Waller. 

Vakeel of Respondent, Neelkaunth Bannerjea and others — Bahoo 
Kishen Kishore Ghose. 

When a This case was admitted to special appeal, on the 9th August 

pauper plain- 1852, under the following certiiicate, recorded by Sir R. Barlow 

FntM^Kna " The particulars of this case will be found at pages 47 an4 48 
bond, and the of the Zillah Dacca Decisions for March 1852. 
Court gave « fp^^ guj(; ^^-s brought by plaintiff to recover the interest of a 

SefiS^in^ ^ bond, on the allegation that the plaintiff was permitted by the 
stance, for a judge to sue for the principal of the bond only, though she applied 
suit only J" to sue for both principal and itvterest ; that she obtained a decree 
pr^cipsj' (it ^ ^^^ ^^® principal with interest from the date of the institution of 
being at that that suit, VIZ., the 25th of August 1835, and she now sues for 
time the interest of the bond from the date of the execution of the bond up 

kJTe^^uint *<^ *^® ^^^^ ^f ^}^^ institution of the former suit, 
suits on ac- "The principal sudder ameen dismissed the plaint, holding, 

count of in- amongst other grounds, that the suit was barred by the law of limita- 
tfc^tilphdn- *'^^' ^ ^^^ plaintiff claimed the interest of a bond dated the 13th 
tiff afterwards of July 1823, which is more than twenty-three years from the date 
suing for in- of the institution of the present suit. 

i^fferttS*^^ " ^^^ j^^g® reversed tne decision of the principal sudder ameen, 
only by the and awarded interest on the sum of rupees 4,500, the principal 
sameiimita- amount of the bond, from 16th of November 1834 to the 25th of 
h^ve^^lied^ August 1835, which is the amount of twelve years' interest upon 
^Ws^ciaim at the bond, calculated from the 16th November 1834, the date of the 
the date of his institution of the former suit, for the principal only (after deducting 
first applic^ ^]^g period for which interest was awarded, during the dependency 
the" defendant of ^^ ^^ suit,) up to the 16th November 1846, the date of 
then admitted institution of the second suit. 
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" The application for admission of special appeal is made on the t^e claim to 
following point, and we admit a special appeal to try. ^^ pijuutiff ' 

" Whether the petitioner, who on the 25th of August 1835 sued would have 
the defendant for amount principal of bond {withmt interest by been justly 
order ofihejvdgej as a pauper, and got a decree for the same on ^^^^'g'Jfi^t ^** 
the 16th of Atigust 1844, can now, in 1846, institute a suit, under qient delay in 
the above order of the judge, for interest antecedent to the Butng for the 
date of the plaint, viz.y 25th August 1835, running from ^^^^^j^^^^^ 
execution of the bond, dated 13th July 1823, and plead, in bar of hj^ contested 
the limitation law, that the case for the prindpaly with its the right to the 
restrictive order by the judge, was not disposed of till 16th August f^^^JJ^^t t^^ 
1844, thereby saving herself from its operation." ninTyMirs for 

Judgment. which that suit 

The argument of the pleader for the respondent has been, that ^ ****" *" 
the appellant, or the then pauper plaintiff from whom the ®*^®"^^ 
appellant holds, was not bound by the judge's order of 27th July 
1835, giving him permission to sue only at first for the principsJ 
of his debt. He might have appealed against that order. 

On this, we have to remark that it was an admitted practice at 
that time to sue first for the principal of a debt, and afterwards 
for the interest. The then plaintiff, from whom the petitioner 
has her title, would therefore naturally wait upon such an order 
from the judge, and postpone bringing forward her claim of 
interest, until after her right to the principal had been 
established. Had the respondent admitted that right, the plain- 
tiff would have have been justly responsible for any subsequent 
delay in making her claim for interest, but as the respondent through- 
out contested that right during the nine years for which the case 
remained in litigation, we think that the plaintiff, or the peti- 
tioner her representive, was warranted in refraining from bringing 
her claim for interest till that litigation was closed. 

We would, in short, regard the case exactly as it stood when 
the plaintiff first sued forthe principal, viz,, on the 25th August 
1835, the plaintiff having, in her application to be allowed to sue 
as a pauper, asked to be allowed to sue both for principal and 
interest, and thus plainly then preferred her claim for interest, 
the adjudication of which was only prevented by the act of the 
judge. Upon these grounds, we think the judgment of the addi- 
tional judge erroneous, in limiting the claim for interest to a period 
of twelve years before the date of the institution of the present 
suit in 1846. We reverse that judgment, and decree the claim for 
rupees 4,800, being for interest, equal to principal, from the due date 
of the bond, of 13th July 1823, to the date of the first suit for the 
principal, or 25th August 1835; this amount to bear interest from 
the date of the present decree to the date of the payment. 
* The costs of all the courts to be paid by the respondent. 
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The 2iid June 1853. 

Pbesent : 

J. R. COLVIN, Esq.,) . , 
J. DUNBAR, Esq., ;«'«^«»- 

H. T. RAIKES, Esq., Officiating Judge. 

Case No. 827 of 1862. 



^»>^wwwv^A/»^^»v»^ 



Special Appeal from the decision of Movlvee Mahomed Kutteem, 
Principal Svdder Ameen of Backergwn/ge, under date the \7th 
January 1852, confirming a decree of Moonshee Moffeezooddeen 
Mohvmmvdy Moonsiffof MehndeegungCy dated 11th June 1851. 

JOOGUL KISHORE GOPT, (Plaintiff,) Appellant, 

versus 

• AMEEROODDEEN and othebs, (Defendants,) Respondents. 

Vakeel of Appellant — Moonsliee Alee Afsur, 

Where a This case was admitted to special appeal, on the .26th July 
profes««i in- 1852, under the following certificate, recorded by Sir R. Barlow 
^r^t aud Mr. W.B. Jackson:- 

declared void, " The suit is to assess a howala tenure ; the moonslff decreed 
fiiej^essineut j^q right to assess, and caused the assessment to be made. 
i» onthe°pro- " ^^ appeal, on the part of defendant, the principal sudder 
per rate of ameen altered the assessment so far as to make a deduction on 
ryottee rents, account of the expense of collections, (seranjamee ;) the grounds 
ductions for ^^ appeal contained no objection on this score. 
gerunjamce. " The special appellant now ui^es that the allowance for seran- 
See also case, james should not have been made in this case, both with refer- 
Mahomed ^^^® *^ ^^^ rights of the parties, and also because no claim to it 
KuUeem was set up by the appellant before the principal sudder ameen ; 
Khan v. Hiir- further, that the deduction was made for the benefit of the 
Strtt^nd"^^ one-third sharer, who made no appeal whatever, as well as the 
others, Reports two-thirds sharer, who did appeal. 

1862, pp. « FirstlVy — ^we admit the special appeal to try, whether the prin- 

1026-7. cipal sudder ameen has properly made a deduction on account of 

expense of collection from the assessment of the defendants' 
tenure, both with reference to the rights of the parties in the 
land, and also to the fact that no appeal was made for a deduction 
of this nature. 

" Secondlj/y — also, supposing the deduction properly made in 
favor of the two-thirds sharer, who appealed, whether the princi- 
pal sudder ameen was competent to make it as regards the one- 
third sharer, who did not appeal. 

" The plainl terms the de^ndants ryots, not hotvaladars ; their 
tenure, whatever its natufe, has been set aside." 
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JUDOMENT. 

ThQ tenure having been set aside, the plaintiff was entitled to 
the proper rate of ryoUee rents on the land without deduction. 
This principle has been declared by a full bench of the Court in 
the case Moulvee Mahomed KuUeem Khan versus Hurrish Chunder 
Dutt and others, decided 30th September 1852, Reports, pages 
1026-7. 

The judgment of the principal sudder ameen is reversed, with 
costs of all courts against the respondent. The decision of the 
mocmsiff's court will stand. 



The 2iu) June 1853. 

Present : 

J. R. COLVIN, Esq.,) . ,^_ 
J. DUNBAR, Esq., J-^^^*- 

H. T. RAIKES, Esq., Officiating Judge. 

Case No. 388 of 1852. 



Special Appeal from (he decision of Syud Ahmed Buksh Khan, 
Principal Sudder Ameen of Rv/ngporey vmder datethe 9th March 
1852, affirming a decree of Oholam Hossdn, Acting Sudder 
Ameen of that district, dcMi 27th August 1850. 

FDKEERCHUNDER shah and othbbs, (Defendants,) 
Appellants, 

versus 

KALIKISHORE ROY, (Plaintiff,) Respondent. 

Vakeels of Appellants — Baboo Rampran Roy and Bungseebuddu/n 

Mitter. 

This case was admitted to special appeal, on the 9th August Defendants 
1852, under the following certificate, recorded by Messrs. W. B. may appeal 
Jackson and K H. Mytton. tog a ^^" 

Mr. W. B. Jaokson. — ^* In this case several defendants appealed fendant aras- 
from the decision of the court of first instance ; but they (fid not pondent,ontb9 
make a co^efendant, who had not appeared in the court of first xarnee Kaunt 
instance, a respondent in the appeal court ; the principal sudder Lahoree*Bcase, 
ameen dismissed the appeal on account of this defect. Reports, 7th 

" It appears to me that the principal sudder ameen is wrong, p^J^J^^^^* 
and that the defendants who did appeal were entitled to a * 
decision of their appeal case on its merits, notwithstanding that 
co-defendant did not join in their appeal, and was not made a 
respondent. 

" I admit the special appeal to try this point, and whether the 
decision of the prmcipal sudder ameen ought not to be set ^ide.'' 

Mb. R. H. Mttxon. — '' I concur in the admission." 
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JUDOMEIIT. 

The point stated in this certificate has been ruled by the deci- 
sion of the whole Court in the governing case of Tamee Kaunt La* 
horee and others, versus Bhaguruttee Debea^ decided 7th June 
1852, Reports, page 463. 

The judgment of the lower court is reversed, and the case re- 
turned to the principal sudder ameen for decision of the appeal 
dn its merits. 



The 2m> Junb 1853. 

Present : 

J. R. COLVIN, Esq., \ r ^ 
J.DUNBAR, Esq., ']J^^' 

H. T. RAIKES, Esq., Officiating Judge. 

Case No. 535 of 1852. 



«<wvw^w%^>*»/s/s^»<*»^ 



Special Appeal from the decision of Mr, 0, Steer, Offidaiing Addi- 
tional Judge ofDa^cca, under date thellth if ay 1852, reversing 
a decree of Obhoya Koomar Dutt, Sudder Moon^ff of that district^ 
dated IQih July 1849. 

NUBINCHUNDER pal, (Plaintiff,) Appellant, 

versus 

NUBOO MYA, (Defendant,) Respondent. 

Vakeel of Appellant — Baboo Kishen Sukha Mookerjea. 

Vakeels of Respondent — Bahoos Ram Kishen Da^ and 
Ramapersaud Roy, 

When a case This case was admitted to special appeal, on the 4th October 
'ifTi"""*!!*? 1852, under the following certificate, recorded by Messrs. A. J. M. 
i^S^-i Mills and R. H. Mytton :— 

terms, for • Mr. A. J. M. MiLLS. — "The particulars of this case will be 

^^^^^^°j found at pages 111 and 112, ofZillah Dacca Decisions for May 

clsion may be 1852. 

\maeed as re- " The suit was to recover rupees 136, upon an ikramama. 

^^esto^^L " '^^^ moonsiff decreed the claim, and the principal sudder 

though the ameen upheld his decision. 

special appeal " A special appeal was preferred by a third party, on the ground 

tWrcTwutv^ * that the principal sudder ameen had recorded a judgment in 
^^"^' words and effect prejudicial to an appeal which he had preferred 
in another case, and which was pending before the judge. 

" The special appeal was admitted, and the case was remanded- 
to the judge, with instructions ' to withdraw the appeal from the 
additional principal sudder ameen's file, and decide it himself 
simultaneously with that already pending before him.' 
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** It is urged by the petitioner, in his application for the admis- 
sion of a special appeal, that the judge was not, under the circum- 
stance above stated, competent to interfere with the decision of 
the lower courto ^[uoad the parties^ to the original case, as the 
defendant had not instituted a special a^^al against the decidon 
of llie principal sudder ameen confirming that of the moonsiff. 
^^ I admit the n>ecial i^peal to try the above point.'" 
Mb. B. H. MTTTOir . — '^ The appeal, against which a iq>ecial 
appeal was preferred by a third party, was that of the defendant 
in the case, Nuboo Mya. When the decision on that appeal 
was quashed, and the case remanded, it still, in my opinion, must 
be looked upon as the appeal of the defendant Nuboo Mya, and 
as such the whole merits of the case were open to consideration 
by the appelate court" 

JUDOMEITF. 

There was nothing restrictive in the order of remand by this 
Court of 28th April 1861. The judgment of the principal sudder 
ameen's court was annulled, and the case sent back to be entirely 
re-decided. It was therefore quite competent to the officiating 
additional judge to decide the case as regards all the parties in it. 

The special appeal is rejected with costs. 

Thb 2in) JuNB 1853. 
Pbesent : 

J. R. COLVIN, Esq.,) r,,A,«r 
J. DUNBAR, Esq., J^^*^"^- 

H. T. RAIKES, Esq., OjffUnatmg Judge. 

Case No. 322 of 1852. 



Special Appealfivm the decision of Baboo Kasheeefmwr Mitter^ 
Acting Additional Principal Sudder Ameen of Hooghly, vmder 
date the 7th January 1852, reversing a decree of Doorgapershad 
OhoaBy Mooneiff of Nya^aerai, dated 25thJa/muiry 1851. 

LUKHEENARAIN MUJMODAR and othbbs, (Defendants,) 

Appellants, 

versus 
MUDDHOSODUN, (Plaintiff,) Respondent. 
Vaked of Appellants — Baboo Hwrlcalee Ohose. 
This case was admitted to special appeal, on the 12th July 1852, Remand in 
under the following certificate, recorded by Sir R. Barlow and SSiodmi^' 
Mr. W. B. Jackson :— of i«ioS?» 

Sib R. Barlow. — " The plaintiff in this case stated in his plaint, appellate court 
that he was sixteen years and six months old on the 28th Cheyt ^^^^ 
1243. The suit was brought on the 26th Cheyt 1255. SSSSe of^ 
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appellant's " The inoonsiff dismissed the suit, on the ground of lapse of 

thongh he had *^.^ly® years from date of plaintifTs attaining his majority. He 
obtained leave principal sudder ameen, after reference to the judge for permission 
from the court to return the case to the moonsiff for reinvestigation, as twelve 
on^t^t*di^^ years had not lapsed from the date of dispossession as alleged by 
The age of ' the plaintiff, obtained that permission on the following grounds, 
majority of a i, e,, that as the moonsiff did not state when plaintm attained 
]^ngS^mu8t ^^ majority, the lapse of time to sue could not be calculated ; but 
be calculated, ^ plaintiff himself admitted in the plaint that he was sixteen years 
if he be pro- and six months old on the 28th Cheyt 1243, and the plaintiff was 
^Ktepay^ ^^'^ minor, it is apparent he was a major in 1245 Assin, and 
revenue to could therefore sue within twelve years fix)m that year ; conse- 
Government, quently the plaint lodged in 1256 was within time. On the 
ofWfl^SttT** above grounds, the principal sudder ameen decreed in favor of 
year, accord- ^he appellant, reversed the moonsiff's decision, and directed a 
ing to Section reinvestigation on the 7th January 1852. 

tionXX^T^f "Two groimds for admission of special appeal are brought 
1793,— otiiei^ forward: — 

wise, fipom the *' First, — That the remand was made by the principal sudder 
y^^^^^* ameen in the absence of the appellant's pleader, though he had 
referanoe to obtained leave to be absent from the said principal sudder ameen 
the authorities on that very day. 

cited. « Secondly, — On the ground of the law of limitation, quoting the 

precedent at page 114, Sudder Dewanny Adawlut Reports, 26th 
April 1831, case of Luchmun Dass and Roopchand ; in the 
case cited, it was laid down in the margin that majority com- 
menced with the beginning of the seventeenth year. The case 
was from Ghazeepore. 

"There is a case reported at page 13, Summary Reports, 
Sudder Dewanny Adawlut, Messrs. Braddon and Hutchmson, 
declaring eighteen to be the age of majority of both sexes. 

" With reference to Macnaghten's Hindoo Law, page 103, 
volume I., and the note at foot of the pace, we admit a special 
appeal to try, whether the petitioner is wiut out by the law of 
limitation with reference to his age as stated, and the date of his 
plaint in this case. 

" We also admit the application to try whether the decision of 
the principal sudder ameen passed in the absence, of the pleader, 
to whom he had given leave of absence, is legal, and whether it 
ought not to be reversed.*' 

Me. W. B. Jackson. — " I agree in admitting the special appeal 
on the two points above mentioned." 

Judgment. 

The case must be remanded to the principal sudder ameen's 
court, on account of the invalidity of the decision with reference 
to the point certified under the first head of admission. 
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On the second point in the certificate, the correctness of the 
judgment of the additional principal sudder ameen will depend 
on the circumstance whether the plaintiff is, or is not, the 
proprietor of an estate paying revenue to Government. If he is, 
nis majority must be calculated, as the additional principal sudder 
ameen has calculated it, from the end of his eighteenth year, as 
directed in Section XL Regulation XXVI. of 1793 ; if he is not, it 
must be calculated from the end of his fifteenth year, according to 
the Hindoo Law current in Bengal. See the authorities referred 
to in the certificate, the remarks appended by the reporter, Mr. 
J. C. C. Sutherland, to the case Lucnmun Dass versus Roopchand, 
Reports, volume V. page 114, — and the notice of the Hindoo law 
of minority in the preamble of Regulation XXVI., 1793. 

The judgment of the additional principal sudder ameen is 
reversed. He will again send for the case from the moonsiff's 
court, and pass a fresh decision on it with reference to the above 
remarks. 



The 6th June 1863. 

Present: 

Sib R. barlow, Bart., \ 7. , , ^ 
J. R. COLVIN, Esq., jJ^es. 

Petition No. 91 op 1863. 



In the matter of the petition of Syud Ahmed Alee, filed in this Remand 
Court on the 10th March 1853, praying for the admission of a ^^^^^^^^'^'^ 
special appeal from the decision of Baboo Sreenath Biddyabagish, appeal, the 
principal sudder ameen of zillah Chittagong, under date the 17th lower appei- 
January 1853, reversing that of Zeenutoollah, moonsiff of Noa- ^^w^yepg- 
parah, under date 21st Februarv 1852, in the case of Saidoodeen, ed the decree" 
plaintiff, versus Syud Ahmed Alee, defendant. eft^e moon- 

It is hereby certified, that the said application is granted on the ^o^'due 

following grounds : advertence to 

Plaintiff sued for possession of lands bv right of hihba executed it« aeverai 
in his favor, by his sister, Alika Banoo, wno got them from Moottee- K^'"*^* 
oollah, her husband, under a kabeennama. Defendant claimed 
them imder Durchase from Hujbutoonissa, mother of Mooteeoollah. 
The moonsin dismissed the claim, as plaintiff put in no proofs, 
and gave his reasons in detail for his judgment. Plaintiff filed no 
documents in support of his claim. 

The principal sudder ameen reversed the decision without men- 
tioning the kabeennama, the origin of plaintiff s claim, and with- 
4>at assiming any of the grounds on which he was opposed to the 
moonsiff 8 decision, save that plaintiff had engaged with Govern- 
ment for the lands. He speaks of a transfer from Alika to the 
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T>lamtlff, made In the year 1192 Mughee, as though proyed, though 
he does not show the data on which he arriyes at that conclusion. 
The investigation before the principal sudder ameen is es- 
sentially incomplete, and his decision is not supported by any 
detail of the proofs on which he relies for passing judgment in 
plaintiff's favor. The case is remanded to him for re-investigation. 
He will take into consideration the objections now again pointed 
out, and pass a fresh decision on the merits. The points are obvi- 
ous on the face of the moonsifTs decision. 



Remand 
aa above, as, 
though the 
payment of- 
fees to a cazee 
must be TO* 
Imitary, a 
person who 
enters into 
an engage- 
ment to col* 
lectsnch 
Toluntary 
fees, and to 
pay a sum 
oertaintoa 
cazee on 
being allowed 
to act as his 
Naib in the 
collection, is 
legally bound 
by such en* 
gagement* 



Thb 6th Juke 1853 

Prbsekt 

Sir R. barlow, Bart 
J. R. COLVIN, Esq., 

PETiTioir No. 39 OP 1853 



''\ Judges. 



>^^V>^^^^^^^^^^^^" 



In the matter of the petition of Mahomed Zakir Cazee, filed in 
this Court on the 12th February 1853, praying for the admission 
of a special appeal from the decision of Momvee Abooul Ehyr 
Mahomed Alee, principal sudder ameen of zillah Tipperah, under 
date the 17th November 1852, reversing that of Mo^ishee Abdool 
Ehalek, moonsiff of Toobkeebagrah, under date the 25th June 
1852, in the case of Mahomed Zakir Cazee, plaintiff, versus 
Eurrumooddeen and others, defendants. 

It is hereby certified, that the said application is granted on the 
following grounds : — 

Plaintiff sued on a kisSnmdee, claiming from defendants a sum 
which they agreed to pay him annually as his naib cazees, who 
were to receive fees ftom the ryots. The defendants denied exe- 
cution of the deed. 

The moonsiff adjudged the amount claimed, the principal sudder 
ameen reversed the lower court^s decision, saying that payment of 
cazee's fees must be voluntary, and that until it was ascertained 
what amount had been actually realized by voluntary payments, 
no action would lie. 

It is true that fees for the performance of certain ceremonies 
cannot be exacted by a cazee, and that the payment of any remu- 
neration for the official duties must be voluntary; but the case as 
between the parties in Court does not turn upon this point. 

The defenoants were held by the moonsiff to have executed the 
deed on which the plaint is brought, and there is nothing illegal 
in the apeement. If the defendants chose to make an engage- 
ment with the plaintiff to pay a certain sum as his naibs, and they 
took upon themselves the risk of refJization of their own remune 
ration by voluntary contributions from the ryots, there is nothing 
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in a claim founded on such an agreement which violates the prin* 
ciple of volwata/ry paymerUs of fees. 

The first ground of the principal sudder ameen's decision 
against the plaintiff is bad. As to the argument that no action 
'mil lie till tne actual amount collected by the defendants is 
proved, we observe that the agreement, if proved, between the par- 
ties, binds the defendants to payment on a certain fixed sum, 
whether they realized it or not, or more or less, in the mofussil. 

The case must be returned to the principal sudder ameen for 
decision on its merits, as indicated above. 



The 6th June 1853. 
Present: 
J. DUNBAR, Esq., Judge. 
H. T. RAIKES, Esq., Officiating Judge. 
Petition No. 100 op 1853. 



In ihe matter of the petition of Bydenath Ghose and others, ffled Remand 
in this court on the 10th March 1853, praying for the admission as above, the 
of a G^cial appeal fix)m the decision of Kasheeshwur Mitter, second l^^^mT^' 
principal sudder ameen of Zillah 24-Pergunnahs, under date the ha^g dedd 
24th January 1853, reversing that of Baneemadhub Shome, moonsiff ed the case 
of Patterghutta^ tinder date the 10th May 1852, in the case of^^^^^> 
Tipperahsoonderee Dassea, plaintiff, verev^s Bydenath Ghose and con^toing 
others, defendants. and disposing 

It is hereby certified, that the said application is granted on the ^^^^^j3L 
following grounds :— tatil)ii, on " 

This was a suit for possession of an 8 annas share of a tahoh. which issoe 
The moonsiff made limitation of time a distinct issue in the case, ?^!^^!^f^ 
and finding no sufficient proof of possession, either by the plaintiff j^ the court 
or her deceased husband, within twelve years antecedent to the of primary 
institution of the suit, he dismissed it. In appeal the second jurisdiction. 
principal sudder ameen decreed the claim in favor of the plaintiff, 
upon the evidence documentary and oral ; the former being in hi^ 
opinion sufficient to establish Ins right, and the latter to show that 
she had been dispossessed by the defendants. We do not find, 
however, that the question of limitation first raised in their 
answer by the defendants, and tried by the moonsiff, has been at 
all considered by the principal sudder ameen, and until this 
question had been duly considered and disposed of, it was not open 
to the principal sudder ameen to try the case upon its merits. We 
therefore admit the special app^ and reversing the judgment of 
the principal sudder ameen, we remand the case in order that 
he may formally and regularly dispose of the question of limitation 
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as raised upon the pleadings ; should he find that there is no bar to 
the suit on this ground, he will then go into the general merits of 
the claim. Objections have been urged in this application to the 
admission by the principal sudder ameen of a dom kubooleut not 
filed before the moonsiff, as also to the rejection certain without 
cause assigned, of certain quinquennial papers filed by the 
petitioners. These are points which claim the attention of the lower 
court, if the merits of tne case come again under investigation. 



The 6th Juite 1853. 

Pbesent : 

J. DUNBAR, Esq., Judge. 

H. T. RAIKES, Esq., Officiating Judge. 

Petition No. 101 of 1853. 



Remand as ^^ ^^^ matter of the petition of Khyr Mahomed, filed in this 
above, the Court OH the 10th March 1853, praying for the admission of a 
principal sud. special appeal firom the decision of Syud Ahmed Buksh Khan, 
havSg^it- principal sudder ameen of zillah Rungpore, under date the 10th 
ted to consi- December 1852, reversing that of Jonab Ally, moonsiff of Bhot- 
der the points marec, under date the 14th June 1852, in the case of Khyr Maho- 
SC4tame<l,plaintiff,t»er««|SuliA Sircar, defendM^^ 
sidt to reverse It IS hereby certified, that the said application is granted on the 

a summary following grOUnds : — 

bTthe wUe^* ^ summary suit was instituted before the collector against the* 
tor,and relying petitioner by SulIa Sircar, for recovery of rent from A^un 1256 
in his decision to Kartick 1257 B. S., duc firom certain lands held by him, 
23ieW on^ alleging them to be jummaee. The collector gave the plaintiff 
acknowiedg- a decree. The petitioner instituted a suit for the reversal of 
ment of liabi- that decree : the moonsiff gave a decision in his favor, which 
^rby'the ^^&^ ^^'^^ reversed in appeal by the principal sudder ameen. The 
petitioner be- application now before us is made on the following grounds : — 
fore the coUec- First, — That in a suit for rent, the main point for consideration 
luao^eton^t ^ ^^^ payment of previous rents, and the interchange of pottah 
it wM the Ob- and kubooleuty but that these points have been altogether over- 
ject of this looked by the principal sudder ameen. 

Sride^^haT- Secondly,— ThAt the case of the plaintiff rests mainly on the 
tog lien Ob- " ground of fraud practised against him by the defendant, whereby 
tainedthroughhe was inveigled into an admission of the claim of the latter 
fra^ and bad before the collector, which however he had subsequently repudi- 
^ ' ated before that officer, and that the principal sudder ameen has 

not entered into any consideration of the facts set forth with refer- 
ence to the alleged fraud, which constitute the very essence of 
the suit 
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On referring to the decisions of both the lower courts, we find 
on the first point that the moonsiff distinctly records that there 
was no hihooleuty or other documentary proof, forthcoming on 
the part of the defendant (plaintiflf) in the summary suit. On the 
second point, he has contented himself with merely stating, that 
it was not clear that the collector's decision had been passed 
after acknowledgments of the claim by the defendant, but the 
principal sudder ameen has entered into no consideration either 
of the one point or the other, holding the acknowledgment of 
the plaintiff (defendant,) in the summary suit sufficient to esta- 
blish the claim. This is much too summary a mode of disposing 
of the question. The suit of the plaintiff in the civil court was 
brought for the very purpose of showing, that he had been unjustly 
made liable for the rent claimed before the collector through the 
fraud and bad faith of the defendant, and he is certainly entitled 
to have his allegations on this head fully inquired into. We^ admit 
the special appeal, and, annulling the decision of the principal 
sudder ameen, we remand the case. The principal sudder ameen 
will duly consider the objections taken by the moonsiff to the 
nature of the proof offered by the defendant in the summary suit, 
as also the allegations of firaud on the part of the said defendant 
on which the present suit is mainly founded, and on consideration 
of these points he will either return the case to the moonsiff for 
further investigation, or dispose of it himself, as may be necessary. 
Certain other parties have appeared through Mr. WaUer, as pur- 
chasers of part of the property from the petitioner ; it is only 
.now necessary to observe that they support the appeal. 



The 6th June 1863. 

Pebsbnt : 

Sir R. barlow, Baet.,) j^^ 
J. R. COLVIN, Esq., |«^«^^- 

Petition No. 62 of 1863. 



In the matter of the petition of Munnee Madhub Ghose, filed Remand as 
in this Court on the 28th February 1863, praying for the admis- ^l^^^ 
sion of a special appeal from the decision of Mr. Alexander the^ MrT 
Davidson, principal sudder ameen of zillah Midnapore, under A. Grant v. 
date the 27th November 1862, aifirming that of Syud Imdad Alee, ^^"^l^ 
moonsiflF of Kulmeejole, under date the 23rd March 1850, in the jan^JSy 1863, 
case of Rogonath Pal, plaintiff, versris Mimnee Madhub Ghose, page 130, that 
defendant. ^ ... Sa^""^' 

It is hereby certified, that the said application is granted on the un^^idSer^" 

following grounds : — appeal laid, 
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does not neoes- The moonslff gave jad|ment in favor of plaintiff onaboncL 
rJ^^* of ^^^ defendants appealed in one appeal to the principal sudder 
the appeal, if ameen, and one of them died ; his heirs did not cany on the 
it can be car- appeal, and the principal sudder ameen, relying on the precedents 
di^^'onJts ^ ^^<^ ^^ refers, dismissed the appeal 

merits, in the This application is made by the party who did prosecute the 
presence of the appeal, and he relies on the precedent of Tamee ^anth's case, 

secute it We admit a specisl appeal on the precedent of the 27th Janu- 

ary last, in the case Grant and Dwarkanath Ohose, at page 130 of 
Summary Decisions by the Court at large. The recusancy of a 
co-appellaat in the stage of appeal does not necessarily involye 
a dismissal of the appeal, if it can be carried on and decided on 
its merits, in the presence of the appellant willing to prosecute it. 
The principal sudder ameen, with reference to this ruling case, 
will dispose of the appeal on its merits, if the case can be decided 
on the principle of the case quoted. 



The 6th June 1853. 

Pbksbnt: 

J. DUNBAR, Esq., Judge. 

H. T. RAIKBS, Esq., OffidoHng Judge. 

Petition No. 107 of 1853. 



MM^AMMAA^V 



R«n™»»\ ■? In the matter of the petition of Umbicachum Roy, filed in this 
S^^'bejS Court on the 14th March 1853, praying for the admission of a 
entitled to a special appeal from the decision of Mr. J. H. Fatten, judge of East 
hearing of the Burdwan, under date the 16th December 1852, afl^rming that of 
^^S^iS^Syud Fud Rubbee Khan, principal sudder ameen of that district, 
in appeal, under date the 27th November 1851, in the case of JoykaJee 
against the Mujoomdar, plaintiff, versus Raheeneekoomaree Dassea, defendant. 
rjI^OT co^ ^^ ^ hereby certified, that the said application is granted on tJhie 

declaring cer- foUowiuff grounds : — 

tain property Rukali Mujoomdar sued Raheeneekoomaree Dassea, in the court 
Saintiff h^T of the principal dudder ameen of Bast Burdwan, for the amount of 
only a life in- a boud-debt, originally of rupees 1,058. Rupees 949-2-6 was allied 
terest, bnt in to have been advanced by the plaintiff, to save tiie estate of the 
aweUMUs- defendant'^ husband firom sale, in execution of a decree against 
8^ collateral him and others, and rupees 108-13-6 on her own private account. 
interest, to be The defendant admitted the loan, but pleaded settlement, partly 
on'^satirfaction^y repayment and partly hj execution of an instahnent bond. 
of a debt ^he special appellant clfumed to be heard in the case as heir 

decreed against of the widow's nusband, and therefore entitled to succeed to the 
the plaintifi: ^g^^^^^^ j^f^^r ^^^ widow's death. 
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The principal sadder ameen decreed in favor of the plaintiff^ 
declaring that the defendant's husband's property can be held liable 
for the amount paid by her in satisfEtction of the decree execu- 
ted against him, and thelialance of the claim he decrees against 
her personally, as being irrespective of any liability the law im- 
posed upon her on account of ner husband. 

Umbicachum Roy then appealed against the decision to the 
judge, pleading that the bond was not a bond fide deed, but one 
collusive!^ prepared by the plaintiff and defendant, with the view 
of prejudicing and affecting his collateral rights ; that the property 
of the husband could not be made liable for a deed executed by 
the widow, and likewise that the Court could not direct the sale of 
the property deemed liable, as no application to that effect had 
been made in the plaint. 

The judge rema^, that the appellant is not at present in a posi- 
tion to urge his claim before the Court ; that it would be time 
enough for him to do so if his rights or interests are invaded in 
the course of execution of the decree. He remarks that " the 
principal sudder ameen, moreover, has made no decretal order 
affecting the property to which the appellant lays claim, and that 
individual has no real cause of dissatisfaction at the judgment." 
He then dismissed the appeal, ruling that nothing in the terms of 
the decree of the lower court can be taken to affect the appellant's 
right to prosecute his claim by a regular suit. 

We are of opinion that the appeflant should have been heard on 
the subject of the objection preferred by him against the order of 
the lower court ; that order declared certain property, in which 
the widow has only a life interest, and the appellant asserted col- 
lateral interests, to be liable to sale in satisfaction of the debt 
decreed against her, and the appellant is entitled to be heard in 
the appellate court, as well as in tne court of first instance, and to 
have such points adjudicated as affect his interests or are prejudi- 
cial to the assertion of his future rights. 

The judge should also have expressed himself more definitely on 
the effect of the lower court's decree, regarding which he has re- 
marked that the appellant has no reason to be dissatisfied with it, 
and should have finally determined whether that decree, render- 
ing the property liable to sale on account of the defendant's hus- 
band's debt, should stand or not. 

We therefore admit the special appeal, and annulling the judge's 
order, remand the case in order that he may retry it with refer- 
ence to the foregoing remarks. 
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The 7th June 1858. 
Pbesekt : 

J. DUNBAR, Esq., ]J^^' 
H. T. RAIKES, Esq., Officiativg Judge. 
Case No 178 op 1862. 



Regtdar Appetdjivmihe deciaian of Mouivee AbaulKhyr Maho- 
med Ah, Principal Sudder Ameert of Tipperah, dated Zind 
December 1851. 

HURCHUNDER NUNDEE, Pauper, (one op the Dependaots,) 

Appellant, 

versus 

RAJKISSEN BABOO and NUBOKISHEN BABOO, 
(Plaintipps,) Respondents. 

Vakeels of Appdlant — Baboos Nedmony Banerjea a/nd Eama- 

persavd Roy. 

Vakeels of Respondents — Mr. J. 0. Waller amd Baboo SreencUh 

Sein. 

A party, Suit for the possession oitalooka^ with wasilat^ laid at Rs. 

having ap. 21,174-16-3. 

^rt^by a ^^^ appellant rests his appeal first on defect of parties, 

pleader, He contends that Bhagiruttee Dassee, wife of Luckheenarain 

though he was Nundee, a co-sharer, was not sued, and also that Gooroochum, a 
by^reguiw*' ^ purchaser of part of this tenure, was not sued, though he appear- 
pleadings, and ^d, and the principal sudder ameen recognized his pleader by 
Buch pleader asking him several questions. 

adrnMonato ""^^^ Court observe that Luckheenarain's interest was repre- 
the case,— sented, his two sons having filed answers, and hence there can 
Held that the arise no question as to the absence of his widow, if there be one, 
^P^***^ of which there is no evidence on the record, named Bhagiruttee 
of defert^f Dassee. The principal sudder ameen shows that a Bhagiruttee 
parties. is among the defendants. The other party, Grooroochurn, ap- 

AnoMtion- peared in court by a pleader, though he was not brought in by 
^for arroan regular pleadings, and the pleader sSbiitted that the tenure in dis- 
of revenue pute was created subsequent to the decennial settlement. The 
of ^84^ ^hS^'* Court, therefore, rejected the plea of defect of parties, 
a right to On the merits of the case, the pleader for the ajjpellant urges 

eject the Only that possession has been with his client's family for forty- 
holder of a gve years. 

tenure, created -^ TnmiMBNT 

Bhiceihe tfUDGMBNT. 

decennial set- This is a suit in enforcement of the rights of an auction-pur- 

n^A chaser, under Act XII. 1841, the law in force at the time of his 
special class purchase. 
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It is admitted that the tenure was created on a date subsequent protected by 
to the decennial settlement, and that several decrees of this Court ^J^^^ij' ^' 
have declared the right of auction-purchasers to eject the holders guiation xii. 
of talooks so created, within the same zemindaree. i84i. 

There is no plea that the tenure was of the Jimgle booree class, 
on a bond fide lease, at a fair rent, for the clearing of jungle, so as 
to come within the protection of Clause 4, Section XXVII. 
Regulation XII. 1841. 

The tenure, therefore, cannot be upheld by the Court. 

The appeal is dismissed with costs. 



The 7th June 1853. 

Present : 

J. R.COLVIN, Esq.,) , , 
J. DUNBAR, Esq., j*^^^^- 

H. T. RAIKE8, Esq., Officiating Judge. 

Case No. 49 of 1849. 



Itegtdar Appeal from the decision of Baboo Bnmlochwn. Ghosey 

Principal Sudder Ameen of Nuddea, dated 25th August 1848. 

RUSHANUND MOOKERJEA and others, (Plaintiffs,) 

Appellants, 

versus 
JXJGGUTBULLUB MOOKERJEA and others, (Defendants,) 

Respondents. 

Vakeel of Appellants — Bahoo Bungseebudden Mitter. 
Vakeel of Respondents — Mr. J, G. Waller. 
SxHT laid at rupees 8,678-8-7-2, for the recovery of possession of Decision of 
1,434 b.Sc.7g.2 k land. e*ourt,Tan 

This is a dispute as to the proper boundary between the estates appeal wgard- 

of the parties. ing a disputed 

They admit that a well known khal, called Mochakhally, forms ^^'J^' 
the true boundary line, but dispute as to its exact locality. 

The decree of the principal sudder ameen determines the 
position of this khal^ and, in accordance therewith, decides that the 
disputed lands lie on the south side of this khal, and belong to the 
de^ndants' estate of Notypotee and Suttypotee, juid therefore 
dismisses the plaintiffs' claim. 

Rusha/nund MookeTJea, Appdlant : 

This i^peal was preferred in November 1849, Imt through the 
absence of pleaders, and death of parties, has been unavoidably 
postponed. 
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The issues afe substantially on the merits,^ as to whether the 
lands sued for appertain to mouza Beleapore Dhee Buksheepore, 
the estate of the plaintiff, or to talook Suttypotee and Chotapore, 
the property of the defendants. 

Both parties admit that khai MochakkaJly is the proper 
boundary between the two estates^ but dispute as to the identity of 
that landmark. 

The Court, before hearing the arguments of pleaders, inspected 
the map filed by the ameen in the lower court. The Court then 
noted the following dates :— The date of the r^ular decree, 
declaring hheel MochakhaMy to be the boundary between the two 
estates, is 26th July 184J2, and an Act IV. case, concerning the pos- 
session of the lands in tins suit, was decided on the 5th October 
1844 ; — ^these lands being in addition to the 150 biggahs settled in 
the regular decree. The present suit was instituted on the 20th 
August 1846. 

The vakeel for the appellants then remarked, that the first 
point to be looked to is, whether the lands in dispute are 
situated on the north of bheel Mochakhally or not. 

To prove that they are, there is the evidence of witnesses, the 
jureeh jwmmabwndee papers of the plaintiffs, and kaboolevis of the 
ryots. The principal sudder ameen has rejected all these, and 
has been guided by the roidad of the ameen and map of the locality 
filed by that officer. He should, if dissatisfied, have called for 
further evidence from the plaintiffs, which might have been forth- 
coming. 

The vakeel then refers to the habooleuts filed, but admits they 
are imsupported by proof. 

He then remarks that Ramsoonder Biswas, a ryot of the 
plaintiffs, deposed that the land in dispute belongs to Beliapore, 
and states his own knowledge of the fact, — that he had so 
measured it. 

Judgment. 

The Court remark that the grounds of the appeal resolve them- 
selves entirely into reliance on the oral evidence of a number of 
the ryots and dependants of the plaintiffs, but such evidence should 
not be received as sufficient to shake the miaute and detailed 
investigation of the lower court. The unsoundness of the plain- 
tiffs' claim is almost self-evident from the ameen 's map, the 
correctness of which, as to its delineation of the natural features 
of the country, is not impeached. In that map the MochaJchaUy 
Mud is prominently shown as nmning far to the north of the dis- 
puted lands, whereas the locality pointed out by the plaintiffs, as 
the site of the satne khaly is now under cultivation, and exhibits no 
apparent trace of any water-course in that direction. The assertion 
of the plaintiff that the appew-ance of the country has altered in 
consequence of the khal filling up, and cultivation being e:rteQded 
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over it^ is not supported by any credible evidence to that effect^ 
nor can it be credited that in the interval of four or five years^ 
juundy, in the period intervening between the decree of the regular 
suit in ]842y nxing this khal as the boundary between the two 
estates, and the local inquiry of the ameen in June 1847, such a 
landmark should have been entirely obliterated. The Court are, 
therefore, led to the conclusion that the Mochakhally khal is still 
in existence, and is the khcd described by the ameen as flowing on 
the north side of the lands in dispute, thereby bringing them 
within the talooks of the defendants, to whom the principal 
sudder ameen has considered them to belong. This suit, in fact, 
i^pears to be merely an attempt, in a new form, to do away with 
the effect of the decision passed on the regular suit between these 
parties in 184i2. 

The Court, therefore, dismiss the appeal with costs. 



The 7th Juot 1863. 

Present : 

J. R. COLVIN, Esq.,) , , 
J, DUNBAR, Esq., |''«<^«*- 

H. T. RAIKES, Esq., Officiating Jvdge. 

Case No. 465 of 1851. 



^W^VS/\^^>V^^>/WVMV^ 



Jteaviar Appeal from the decision of Pwndit Oopender Chunder 
Nyartttttmy Prmcipal Sudder Ameen of Jeseore, dated ISth 
Jidy 1861. 

GOPEENATH ROT, and others, (Defendants,) Appellants, 

versiis 

DABEEPERSAUD ROY, (Plaintiff,) Respondent. 

Vakeels of Appelkmts — Mr. J, O. Waller and Baboo Sreenalh 

Sein. 

Vakeel of Respondent — Baboo Ramapersaud Roy. 

Suit laid at rupees 8,376-13-3-11. ^ pWntifr 

The plaintiff sues the defendants for possession of a four annas haviDg waei 
share in ancestral and joint talooks, iote-jwmmas, ioArAiraj-ioldings^ for Ws share 
&c. The plaint sets forth, that Woodynarain Roy was the com- ^^J^^^J^SL 
mon ancestor ; that having acquired great wealth in trade, he and admitthig 
settled down in the village of Shugunnee ; that he had four sons, ^ ^^ p^a^^ 
Ramdyal Roy, Ramhurree Roy, Ramsunker Roy and Rama- ^1^^ ^e- 
pershad Roy. While Woodynarain was yet alive, Ramsunker longing to 
died, leaving issue. After the death of Woodynarain in Poos »«ch joint es- 
1231, the whole family continued to live in joint partnership, and Sf^^J^^" 
all properties acquired were so on the joint acco^nt^ either in the powession. 
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was directed name of some member of the family or benamee. The general 
naied ^ h^* management of the estates was entrusted to Ramdyal, as eldest 
^^a^nst brother. He died in Kartick 1251, after which, by general con- 
the defendants, sent, the management devolyed upon his son, the defendant, 
*J^^® ®y^ ^ Gopeenath. Having reason to be dissatisfied with the conduct of 
sham ^tfi Gopeenath, the plaintiff, and the defendant, Nundcoomar, each 
wasiiat, of the entitled to a four annas share of his property separated themselves 
properties in f^^j^ jtj^q family uniou in 1253. Disputes having arisen thereafter 
ifwaf" °° ^^ connexion with some of the landed properties, the matter was 
not thought brought before the authorities under Act IV. of 1840, and ended in 
necessM-y to feyor of Oopeenath and the other defendants, who had also suc- 
^^tsto^* ceeded in certain suits between the parties before the moansiS 
separate ac- of Kaloopole, for the reversal of summary decrees by the collector. 
tions for the The upshot was, that the defendants ended by dispossessing plain- 
their^^shares in *^» ^^^ ^ co-sharer, Nundcoomar, of a large portion of their 
those proper- just rights. The plaintiff accordingly now sues for restitution. 
wes. The defendant, Nundcoomar, and the widows of his two bro- 

thers, supported the statement in the plaint. 

Oopeenath and his co-defendants assert, that the common an- 
cestor, Woodynarain, divided his property into four equal shares, 
and gave one to each of his sons, retaining only for himself certain 
purchased lakhiraj lands, which were subsequently divided 
amongst the surviving heirs after Woodynarain 's deat^ in 1231, 
and that many of the properties claimed by the plaintiff were 
exclusively acquired either by Ramdyal or themselves from 
private funds. The separation of the four brothers, they say, 
was completed in the month of Phakoon 1208, whea Woody- 
narain was yet alive. Since that time, they have had nothing in 
common. 

' The principal sudder ameen held the main points, stated by 
the plaintiff, to be made out, and gave him a decree (with wasUat 
and interest for a four annas share of all the property q>ecified in 
l^he plaint except talook Shugunnee, acquired by the defendants in 
1253, after separation from joint partnership. 

Against this decree the defendants have appealed^ and the fol- 
lowing issues have been filed ou their behalf : — 

First, — ^Whether, as alleged by the appellants, the partition 
amongst the sharers was made in 1208 B. S., or whether it was 
made in 1253 B. S., as alleged by the plaintiff, and whether, if it 
be proved that the partition was made in 1208 B. S., the plain- 
tiffs claim is or is not barred by the law of limitation ? 

Secondly, — Whether, with reference to the evidence on the file, 
the decision passed by the principal sudder ameen is right and 
proper ? 

Mr, Waller, for the appellant. — ^In order that the Court may be 
able to follow the argument, I deem it necessary to give a sketch 
of the family. Woodynarain Boy is ike common anceetcnr : he 
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hftd four £ons, Ramdyal Boy, Ramliiirree, Ramsimker and Ram- 
pefshad ; Ramdyal's sons are, Gopeenath Roy and others, defen- 
dants, Ramhurree's son is Dabeepersaud, the plaintiff; Ramsun- 
ker's sons are, Nundcoomar and others, defendants, and Ramper- 
8had left a daughter, Ahoree Munee, also a defendant. The plain- 
tiff alleges, that Woodynarain had acquired certain properties, 
and turned them to good account ; his four sons jointly succeeded, 
uid, out of the profits arising from these properties, purchases 
were made frt)m time to time on the joint account up to the year 
1252, when a separation took place. The burden of the answer is 
to the effect, that Woodynarain distribiUied certain properties 
amongst his sons in his life-time : that there never has been any 
joint family property, and that the property now claimed by the 
plaintiff belongs exclusively to the defendants. The principal 
sudder ameen holds it to be established that the separation took 
place in 1252, and this certainly, as it seems to me, without giving 
sufficient consideration to the evidence, documentary and oral, 
adduced by the defendants. The principal sudder ameen has 
omitted to inquire sufficiently into the actual possession of the 
several defendants, according to their separate ostensible titles. 
His investigation is in fact defective. The plaint itself shows 
that the pliontiff is in separate possession of certain property, and 
it was incumbent on the principal sudder ameen to inquire how 
this could be, the all^ation of the plaintiff being that everything 
is joint. The fact is itself a strong argument in favor of defen- 
daiits, and it is necessary for the plaintiff to show how he came to 
have the management of this property to himself, if there had 
been no previous separation. The Court will observe that the 

C^perty m plaintiff's hands is of very considerable amount in 
ds and houses, and bears a large proportion to the entire 
property in suit. With regard to the documents relied upon by 
the principal sudder ameen, as showing joint possession subsequent 
to the year 1208, I submit that with reference to the case brought 
by the plaintiff, they are immaterial or almost so ; for the character 
of the case is such that the plaintiff admits possession of separate 
properties, and therefore the oniLS probandi is with him, not by 
mere scraps of incidental documentary evidence, showing the 
possibility or even probability of joint interest of some of the 
members of the family at particular times, but he is bound to 
pro luce a continuous chain of evidence covering the whole of the 
property. 

JuDGMEin*. 
The Court, having heard the argument for the appellant, 
are unanimous in thinking that there is no ^ound for interfering 
frurther with the decree of the lower court, than by directing that 
the defendants shall be entitled to share, according to their 
proportional rights of inheritance, in the lakhiraj land3, &c., as 
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^stated in the plaint, which, the plaintiff allows to belong to the 
joint and ancestral .estate, though they are in his exclnsiye pos- 
session, as well as in the wa9U(U on those portions of the 
property from the 1st Bysakh 125S B. £., from which date the 
plaintiff acknowledges his own separate possession of them. This 
modification of the principal sudder ameen^s decree is obviously 
necessary, in order to ensure to the two parties their full mutual 
righta in the ancestnd property. 

The appellants have no documentary evidence whatever iii 
support of the separation, alleged to have been made during his 
life-time, by the common ancestor, Woodynarain Roy, in 1208^. B. 
Nor have they other documentary evidence of their separate rights 
than the fact of the title-deeds of separate portions of the property 
standing in their several names, — a circumstance which notoriously 
is, according to the usages of Hindoo families, perfectly consistent 
with the right in such properties being jointly in the family of 
which they are members. 

The plaintiff, on the other hand, has produced several docu^ 
ments, regarding the hJchiraj lands and other parts of the property, 
especially a deed of sale of a date as recent as 10th Assin 1252 
B. £., of her entire share by Musst. Ahoree Munee to the 
plaintiff, as purchaser of her share in the whole joie-jumma and 
Idkhiraj lands, as belonging to a joint and imdivided estate : 
Severalof these documents contained incidental notices, or tacit 
admissions, of joint right, and were filed in the revenue offices and 
the courts for other purposes, and are especially trustworthy, as 
having been so filed long before the present litigation, and beyond 
suspicion of having been prepared with a view to it. 

As the defendants, appellants, have no material documentary 
evidence on their part, and the plaintiff has adduced powerful 
evidence in affidavits and other documents as above explained, the 
onus is wholly on the defendants to make good the exclusive 
rights which they have asserted. The mere fact of the phuntiff 
acknowledging his separate possession of a considerable part of the 
joint lakhiraj land cannot, under such circumstances, throw thafr 
oniLS upon him. 

On this point, we concur with the principal sudder ameen that 
the oral evidence on the part of the plaintiff is of much the 
more respectable and trustworthy kind. It is supported too by 
the undoubted fact, that disputes on the subject of the plain- 
tiff^s claim to the properties as joint were actively prosecuted 
before the courts from 1253 B. E., which is exactly what was to 
be expected upon the occurrence of femily quarrels, as stated by 
the plaintiff, in 1 252 B. E., but is certainly not a probable result of 
claims preferred in reference to a transaction of so old a date as 
the partition, alleged by the defendants to have taken place in 
1208 B. E, 
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For these reasons, we uphold the decree of the lower court, 
with the modification as t6 giving to the defendants their shares 
in the joint properties mentioned in the plaint to be in the plain- 
tiff's possession, with wasUat thereon firom 1st Bysakh 1253^. E., 
i^eady specified in the first paragraph of this judgment. 



Thb 8th Junb 1853. 

Prbsbitt: 

J. R. COLVIN, EsQ.,1 j.^^^, 
J. DUNBAR, Esq., ^^"^^^^ 

H. T. RAIKES, Esq., Officiating Judge. 

Cask No. 548 of 1852. 
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Regular Appeal from the decision of Mr, John Weston, Second 
Principal Sudder Ameen ofTirhoot, dated 2lst September 1852. 

MAHARAJA KOOMAR KEERUT SINGH, (Plaiutipp,) 
Appellant, 

versus 
MUSSAMAT RANI SREEMOTEE, and others, (Defendants,) 

Respondents. 

Va^keds of Appellant — Baboo Kishen Kishore Ohose and Rama- 

persoAid Roy. 

Vakeels of Respondent^ Mvheshwur Singh — Mr. J. 0. WaUer 
a/nd Moonshee Ameer Alee. 

Suit laid at rupees 4,95,914-11-2-4, for the possession of mouzah Queetions 
Jyenuggur and others, with wasHat. ^^'^^^le 

This 18 a suit which has reference to a former litigation, see oAStruc- 
the case Government versus Maharaja Keerut Singh, Select tion No. 1129, 
Reports, volume VI., page 100. ^^i^d- 

That decree awarded to the Maharaja the village of Jyenuggur jjj^to tha°' " 
as hereditary namkar. ^ principle, as 

A dispute arose in execution of decree on the following point : — ^^ correct 
The plaint in the suit had been for the village of Jyenuggur, uslee appil^wrto 
and dakhUee, without specification of the names or number of such cases, 
the dakhUee YiUe^es. The judge's decree, which was confirmed t^o'^^t^^^y 
by the Sudder Court, was that the plaintiff should have possession J^„ ^^^p. 
of " mouzah Jyenuggur as before. In execution, the plaintiff plications 
applied for possession of seven dakhHee villages. The judge, after ™«de tothe 
considering the objections preferred by Raja Girdhumarain, who the^te of*™ 
onl^ admitted one village as a dakhilee of Jjenuggur, upheld the the Coustmc- 
plamtiff's claim to the other six, and gave him possession of them *ion. That 
also. The sudder judges, Messrs. Braddon and Rattray, who had S^^'l^yti^ng, 
passed the original decree, passed, upon appeal on the subject, which has 
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been deter- the following Older : — " That the respondent, Mahanya Keerat 
^m ^hk eze- ^PS^ ^^ claimed the six villages as dakhUee of the mmkar 
cution in a village of Jyenuggor, and that the point to be considered wa8» 
fn^nner suit, whether this claim had been established by the proof adduced ; 
cUto having *^* ^^ *^ point the Court found no satisfactory proo^ whereas 
been made the Other party had proved that the villages formed a part of 
by either of his settled estate, talooka Sookee ; that certain old measurement 
awffuiw* ^^' papers proved that Jyenuggur consisted of one udee and one 
award in the cUuchilee village ; that the lower court had attached an incorrect 
course of that and Strained sense to the terms in the decree, ' possession of mouza 
whichwas Jj^iiugur OS before** ; that these words were to be taken (tuwan 
nec^jgaJ^ to shimioord) as referring to the nankar village Jyenuggur * <me 
be determined udee and one dokhUee village,^ and not to Nizamut villages, and 
▼oived^hi^ that therefore the judge's order was reversed." 
subject mat^ ^^^ principal sudder ameen, for the reasons stated in his 
ter of the suit, decree subjoined,* threw out the present regular suit for posses- 
^n^iiu!f^ sion of the six villages, holding the above orders in execution to 
MAAnfm f« y^^ g^^ under Construction No. 1129. 



essential to 
any operative 
decree being 
passed upon 
it, must be 
held to be 



cution, and 
cannot be 
made the 
ground of a 
new regular 
action. 



* ''As regards the first point, I obserre that it appears from aoopy of the dedskm of 
the Sudder Court, dated • 6th August 1836, in re GoTemment and Bijah Qirdhur- 
narain, (defendants) appellants, versus Mahait^a Kowur Keerut Singh, (plalnti^) res- 
flnaUy dispos- pondeht, that the plaintiff was ordered to be put in possession as before of moniab 
ed of by the Jyenugger, pergimnah Bechori, and the ooptoa of the prooeodhigs held by M^essrs. W. 
orders in exe- Braddon and R. H. Rattray, judges, respectively, on the 6tii March and 3rd July 
1889, indicate, that in the execution of that decree, a dispute arose between this plain- 
tiff, and B^ja Girdhumarain, and the sdllah judge ruled, that possession of the dis» 
puted villages along with mouzah Jyenugger was to be given to plaintiff; whereupon 
Ri^a Sreedhumarain, son of Baja Girdhumarahi, bdng dissatisfied with that 
order, lodged an appeal, and Messrs, Battray and Braddon, who had decided tho firrt 
appeal, alter perusal of the documents of both parties, ruled, in reversal of the 
judge's order, that the interpretation put by the judge on the expression ' as before,' 
was not correct, as tiie villages in dispute beloi^ed to talooka Sookee, a N^jsamut 
mehal, and not to Jyenuggur, uslee, which had only one dakhilee mouza, and ordered 
that the possession of Bija Sreedhumarain, on the disputed villages was to be 
upheld, and plaintiff was to get possession only of Jyenugge^ uslee, and one dakhOee 
mouzah. Plaintiff, in the foce of this ruling, again comes into Court and sttes to recover 
possession of the identical mouzahs by reversal of the said order, from the heirs of 
Bi^a Sreedhumarain, and the persons in occupation of them ; but it is my opinion, 
that under the principle recognized by the Construction No. 1129, the words of which 
are ' any order passed in execution of a decree, in regard to mesne profits or other 
matters in dispute between the parties to a suit, which may be involved in the decision, 
must be looked upon as necessary process for carrying into effect the original intention 
of the decree, in respect to a point in which it may, in &ct, be said already to have 
pronounced a formal judgment, and cannot therefore be considered constitnting a new 
cause of action;' and on the precedents of the Sudder Court in the cases of Perahad 
f^iuffh and others, appellants, versus Hurreekissen and others, respondents, dated 
25th May 1845, Budroo F. Bebelho and others, heirs of Dr. Clement, deceased, 
(plaintiflb,) appdlants, verstis Budroo DeSllvaand others, (defendants,) respondents, 
Government and Issurhcunder Mookerjee, oozerdars, dated 2$th November 1845, 
Burkutoonissa Begum, appellant, versus Syed Ahmud Hossein, respondent, dated 
12th November 1840, Sudashib Chuckerbuttee, appellant, (plaintiff,) versus Futik- 
chunder Ghose and others, (defendants,) respondents, dated 4th August 1851, and 
Raja Teknandn, appelhmt, plaintiff,) versus Baboo Beijonarain Singh, after his death. 
Baboo Roodemarain Singh, (defendant,) respondent, dated diet December 1851, 
neither this dispute, nor the order of the Sudder Dewanny Adawlut, passed in execution 
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The pleader for the appellant submits that the true principle 
mTolyed in Constniction No. 1129, is only that anything which 
has formed the subject-matter of a former suit is not to be re- 
opened by a new litigation. Now, the plaintiff's former suit was 
for possession ofmouzah " Jyenvgaer, udee mya daJchUee,*^ With- 
out any issue as to what that mehal comprehended raised by any 
party in the suit, the only point determined was that the mouzah 
was the plaintiff's heremtary ncmkar. There was nothing in the 
judgment as to the extent of the mehal or mouzah. Nor did the 
action raise that point any more than an action for a general 
zemindaree or tahok without definition of particulars would 
raise it. The practice then existing was that any summary order 
in execution, without distinction, might be contested by a regular 
suit. The then and present plaintiff, acting on that practice, 
brought forward, in the course of execution, his claim as to the 
extent of the tenure, but this was not looked to as barring his 
right to a subsequent regular suit. The Construction No. 1129, 
put a partial stop to that practice ;• its date was 9th February 
1838. The judge's order on the plaintiff's summary application is 
dated Ist November 1887, or previous to the Construction. The 
plaintiff's right to maintton his present suit must be admitted, 
masmuch as there was no complete and regular adjudication on it 
in the first suit, and the practice of the day waa that a later regu- 
lar suit would lie. 

of the decree, are open to queetioQ by a regular suit The plaintiff on the other 
hand, to show that the Construction is no bar to the institution of this suit, inasmuch 
as it had been reoeiTOd in this zillah after the date of the Sudder Court's proceedings, 
has filed a copy of the decision of the principal sudder ameen of this district, dated 22nd 
December 1846, and copies of the Sudder Court's judgment, dated 17th March 1845, 
and 2nd November 1846, but as he does not sue to cancel a proceeding of this zillah, 
but of the Sudder Court, which is dated the 5rd July 1839, and the Construction was 
passed by the Sudder Court on the 9th February 1838, or upwards of a year prior to 
that date, the precedents are not ixk point, nor can the cop^ (filed by plaintiff) of the 
decision of the Sudder Court, in re Government, (plaintiff,) appellant, veraun Musst. 
Beijkoownr, (defendant,) respondent, dated 4th August 1851, avail him aught, as in 
tiiat ease the Government, as plaint, sued on the ground that the order pa4ed in 
ezecntian of the decree, had been procured by deceit and fraud, and as no judicial 
ruling upon hearing of parties as to the intent and effect of the original decree had 
been passed, the Construction was held not to bar that action, but in the present 
the plaintiff does not sue on dmilar grounds, and admits in his plaint that this dispute 
had been disposed of by the Sudder ( ourt In execution of his decree. Plaintiff has 
also produced a copy of a miscellaneous order of the Sudder Court, dated 5th 
November 1846, in the case of Raja Bejoygovind Singh, plaintiff, verms Baboo 
thintamun, defendant, but ft is irrelevant to this case, as the order was passed on an 
iMppUcation made by the principal sudder ameen of Pumeah to review hisjudgment« 
"nie copy of the Sudder Court's roobacaree, dated 16th January 1849, and of the 
petition of Chutterdharee Lall, are also inapplicable to this case, as on the institution 
of this action that proceeding was issued to stay execution of the decree till the decision 
of tlus case. On these grounds, considering the plaint to be inadmissible, I dismiss the 
suit, and saddle the plaintiff with the defendant's costs, and interest thereon from this 
date to that of final recovery. On the petition of the third party no order is necessary. 
Having disposed of this case under the first count, recorded in bar of hearing this suit, 
I do not deem it necessary to enter upon the questions propounded in the remainii^ 
counts." 
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Baboo Kishen Kishore Ghoaey on the same side, adds that only 
the renewal of a suit which has been dis^sdi of by a r^ular 
investigation and decree, is prohibited by Section XVI. Regulation 
III. of 1793. The party in this case was content to illow his 
claim as to the precise villages to be given over in execution of 
the decree in his favor, to be thus decided on only summarily, as 
he believed that, upon the existing practice, he could again bring 
the same matter mrward by a separate regular suit. The princi- 
pal sudder ameen's remarks as to the suit being inadmissible 
because it is laid to set aside the Sudder Court's order of Srd July 
1839, a date later than that of the Construction, is an acknow- 
ledgment that before the Construction parties might fairly have 
looked to the remedy of a regular suit It would be unjust, and 
to punish the plaintiff imdeservedly, to deny to him a regular in- 
vestigation of his claim. 

Judgment. 

The question in this case is to be decided not by the mere 
wording of the Construction No. 1129, but by the legal principle 
on which it rests. That principle is, that anything which has 
been determined by orders in execution in a former suit, without 
a claim having been made by either of the parties for a regular 
award in the course of that suit, and which was necessarily to be 
determined as being involved in the subject-matter of the suit, and 
as being essential to anjr operative decree being passed upon it, must 
be held to be finally disposed of by the orders in execution, and 
cannot be made the ground of a new regular action. 

Now, the suit which was before laid by the present plaintiff 
against the present defendant, made then a co-defendant together 
with the Government, was to obtain possession of specific villages 
which had been resumed as invalid nankaVy and had been settled 
for with the present defendant. 

In that suit there were two issues, the first as to the validity 
of the nanka/r tenure, — ^the second, in the event of the tenure being 
declared valid, as to the particular villages of which the posses- 
sion was to be transferred to the plainti£ 

The first point only was decided by the regular investigation 
and decree of this Court of 16th August 1836. The decision was 
in favor of ^aintiff, and he did not appeal against this decision, 
as being insufficient by reason of its not containing an award re- 
garding the exact number and names of the villages to be 
made over to him. He was content to bring that point forward 
in execution, and to have it decided in that more summary 
course of procedure. The decision was indispensable to the giving 
due effect to the decree, and the Court having omitted, firom what- 
ever cause, to notice the point in the regular inquiry before pac- 
ing a judgment, was bound to consider and settle it as it arose in 
execution. The plaintiff, having been assenting to such a disposal 
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of the controTersy respectiiiff the villages of which he was to 
obtain possession, cannot be aUowed to commence a new litigation 
by a fresh r^olar action because the determination was against 
him. 

In this view of the question, it is immaterial that the Construc- 
tion No. 1129 was issued after the matter was first brought for- 
ward summarily in execution. We look only to the rule of equity, 
and of certainty in legal procedure, which applies to the case, and 
which has always been in force, independently of the particular 
Construction. 

We therefore uphold the decree of the principal sudder ameen, 
and reject the i^peal with costs. 



The 9th June 1863. 

Presekt : 

J. R. C0LVIN,E8Q,) , , 
J. DUNBAR, Esq., | *'«««'«'• 

H. T. RAIKES, Esq., Officiating Judge. 

Cask No. 313 op 1861. 
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Regular Appeal from the decision of Movhee Syed Oosman Alee 
Khan, Principal Sudder Ameen of DinageporCy dated 6th May 
1851. 

PROSONNOKOOMAR RURAL, (one op the Plaesttipps,) 
Appellant, 

versus 

CHOWDREE SAJUDOOR RUHMAN, and others, (Dependants,) 

Respondents. 

Vaked of Appellant — Bahoo Ramapersaud Roy. 

Vakeels of Respondents — Baboo Kishen Kishore Ohose and Mr. 

J. Q. Waller. 

Suit laid at rupees 15,844-13-2, being the amount of a hdth- Appeal by a 

Chitta. P*^> denying 

This is a case founded on a hdih-chitta signed by Choneelall answerable 
Sural, Neimaeechum Rural and Pareejeet Munee, the two latter for a hdth- 
signatures being by Neimaeechurn Rural, as partners in a banking jJf^iSf^^ 

*™- . . . ' along with 

The principal sudder ameen gave a decree against the two first othen, as 
parties, and against the appellajit, son of Gopeechum Rural, (who ^^^^1[^ 
was brother of the other two parties,) releasing Pareejeet Munee, during his ' 
the appellant s mother, whose name had been written on the minority, re- 
document, as well as his own, by Neimaeechum Rural. jected, as it 

Prosonnokoomar Rural alone appeals. that he Ld, 
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deUberateiy The issue proposed for the aiqpellant is to the effect that 
JJ^connjPj^ Neimaeechum Boral had no authority from the i^peUant's 
humajority, ^ mother to sign her name, and even if he had, the appellant, having 
ansociated ' been a minor at the date of the execution of the hadi-chitta, is not 
wn^if with t^ujjj by her act. 

i^biU^Mof^e ^® pleader for the appellant states that his father, Gtopeechum 
partoenhip. Bural, diedin 1838, and that the claim is distinctly hud in a JUUh- 
chitta, dated 22nd Bysakh 1246, or seven or eight years after- 
"wards, and signed, not by one member of the allied firm, but hj 
two persons, one of whom took it on himself to sign fori^pellants 
mother. The body of the document is to this effect : — 

Creditor : 

" To collections of several villages (named) up to the end of 
1244 B. E., according to the khcOta books, reaching to the 
6th Sawun 1245, — ^Rupees 16,161-14-1 ;'' — after which sub- 
sequent payments are made. 

Now this document is of six years after his death, and relates 
to deposits made with the firm on dates then recent. There is, 
(though this is of subordinate importance in the view for 
which the appellant would contend,) no proof of authority 
to Neimaeechum Bural to sign the name of the appellfuit's 
mother. As to the petition of 4th Assin 1263, which the appel- 
lant gave in to the collector of Dinagepore, and to which the 
decree of the lower court mainly refers, it is admitted, that on that 
day the appellant had attained his majority, but that petition does 
not refer to the transactions of the firm at the mart of Rajgunge. 
It was for the purpose of mutation of names in certain hmded 
estates, and related only to the transactions of one hotee stated 
therein, namely at Pattroghatta, in Calcutta. 

The petition of 4th Assin 1263 is here read, and the Court 
refer to three orders for the rejection of special appeals preferred 
by the present appellant, turning on the same* pomt of the true 
construction of that petition. 

Judgment. 

The Court find that the petition unequivocally admits that the 
appellant was a partner, in certain stated shares, with his father's 

* The dedaion of the judge of Dinagepore, in one of theee caseB, was in the following 
words:— 

''By this decision Prosonnokoomar, who, as the heir of Gopeechum Bural, 
obtained the larger share of the estates purchased by the firm of Oopeechum Bural 
Neimaeechum Bural, Choneelall Bnnal is decUured not to be liable for money 
borrowed by the firm, because he was a minor, and the other partners are not only 
saddled with the payment of the whole sum due to the plaintiff, but also eventually 
with the costs of their partner and co-defendant in this case. The release of Parec^ieet 
Munee, widow of Gopeechum Bural and mother of Prosonnokoomar, I condder 
proper, not on the grounds g^ven by Mr. Thomas, which I consider absurd, but 
because die merely represented her son during his minority. This decision is 
directly opposed in principle to Mr. Thomas' decision in the case of Soosilamone, 
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brothers and their representatires in their banking transactions 
without distinction, and in. the landed estates acquired through 
the profits of those transactions, and also that the name of Paree- 
jeet Munee was current^ during the plaintiFs minority, on his 
behalf as a member of the firm. There is no mention of the 
banking transactions of the Pattroghatta firm in Calcutta alone, 
but of the land on which that kotee stood, as well as of the site 
of the Rajgunge kotee where this hdth-chitta was executed. 

It is dear that the appellant has deliberately and completely, 
after attaining his majority, associated himself with all the res- 
ponsibilities of the partnersnip at Rajgunge. 

The ground of his appeal, therefore, wholly fails, and it is reject- 
ed with costs. 

plaintijr, against the same defendants, (No. 6 of 1850,) * * *. The only difference 
between^ two cases, hi lespect to the liability of the members of the firm or their heirs, 
is that, in the former, Neimaeedium signed the docummtftv the firm of Gopeechum, 
Bnr^ (deceased), Neimaeechum Sural, Choneelall Bural, and in this one he signed 
the document for the firm of Pareejeet Munee Dassea, Nelmaeechum Sural, Choneelall 
Bnral. The cause of this variety was that the name of the deceased was continued in 
Che flim until the name of his widow Pareejeet Munee was recorded in the collector's 
book for her minor son, Prosonnokoomar, as a joint proprietor of several semindarees 
belonging to the members of the firm. In the former case Mr. Thomas considered 
the liability of all the partners, or their heirs, established by the evidence of witnesses 
and doeumentB, including a petition presented to the collector by Prosonnokoomar and 
others, regarding their shiures in the zemindarees, and the arrangements that had 
beeo made respecting their bank. I agreed with Mr, Thomas in that case, and confirm- 
ed his order. I see no reason for holding a different opinion in this case, and therefore 
reverse Mr. Thomas' decision as to the release of the defendant Prosonnoko(»nar, and 
his costs being payable in the first histanoe by the plaintiff, and ultimately by his co- 
defendants* 
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Thb 14th Jusi 1853. 

Prssekt: 

J. R. COLVIN, Esq.,! , , 
J. DUNBAR, Esq., |''«<^<»' 

H. T. RAIEES, Esq., Officiating Judge. 

Cask No. 77 of 1862. 
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Regidar Appeal from ihe decision of Mr. W. Tayler^ Jvdge of 
Shahabad, dated 29th November 1851. 

MAHARAJA MOHESSURBUKSH SINGH, aot othms, 
(DBFEimANTS,) Appellants, 

versus 
SHEOBURT SINGH, (Plaintiff,) REgpoNBENT. 
Vakeel of Appellant — Baboo Oovind Chtmder Mookerjee. 
Vakeel of Respondent — Mr, J. 0. Waller. 
Appeal, in SuiT laid at rupees 409-10-0 3 cowrees, for the possession of 24 
f^* JJS^J^ beeffahs of lands, by reversing an order under Act IV. of 1840. 
^^dai^ dis- The particulars of this kind involving a dispute as to the boun- 
missed, there dary between mouzah Maneeara, the property of the plaintiff, and 
beingno proo^ iyiotwroA Otturdaha, the property of the defendant, mil be found at 
mape (rfti^ pag^ 162 to 155 of the printed Decisions of zillah Shahabad, fw 
spot had not, November 1 861 . 

as was aiieg^ ffhe judge decided in favor of the plaintiff, mainlj^ on the report 
itot, been^ ' ^^ ^^ ameen deputed to the spot. Against this decbion, the pre- 
placed in the sent appeal is preferred. 

hands ^f the The following issue is recorded on behalf of the appellant : — 
tol^eatocal -^.s both parties desire to have the boundary, which was fixed at 
inquiry. the time of the survey, upheld, was it not necessary for the lower 
court to deliver the survejr maps to the ameen deputed to the spot 
for the purpose of comparing me lands and frammg a new map ? 

Oovind Chwnder Mookerjee, for appellant, reads the petition of 
objections to the ameen s proceedings presented to the lower 
court, with the view of showing that the objection involved in 
this issue, had been taken ind^ctly, or implied, although it was 
not stated in express words. 

Judgment. 

The Court find that the ameen has expressly recorded, in his 
report, that the raised path which formed the admitted boundary 
between the two villages, was no longer to be traced, which is of 
itself a strong corroboration of the plaintiffs case. The C!ourt do 
not find on the record any distinct representation by the defen- 
dant, appellant, that the survey map was not placed in die hands 
of the ameen, when deputed to the spot, and in the absence of any 
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such representation, the Court cannot presume that so necessary a 
measure was omitted. No ground is therefore shown for shaking 
the decision. We dismiss tiie appeal with costs. 



The 14th June 1863. 

Present ; 

J. R. COLVIN, Esq.,) . , 
J. DUNBAR, Esq., ]^'^^' 

H. T. RAIKES, Esq., Officiating Judge, 

Case No. 132 of 1852. 



Begvlar Appeal from the decision of Movhee Mouzzvm ffossein 
Khcm, Principal Sudder Ameen of Bhangulpore, dated 26ih 
June 1851. 

STJSTOO KHALEEFA, (Defendant,) Appellant, 

versus 

WOZEER SAHOO, (Plaintiff,) Respondent. 

Defaulting, 
Waked of Appellant — Moonshee Ameer Alee, 
Suit laid at rupees 12,271-9-7, for possession of property leased case rc- 

to the plaintiff. maiKled,a8the 

The appellant was sued with other defendants hj the plaintiff, of^ap^i- 
Wozeer Sahoo, who stated that he had b^en dispossessed from a ?ant, defen- 
certain farm granted by Mussamut Rohomonee Koonwur, the dant, in his 
mother and guardian of Teeknarain Sing, and Roopnarain Sing, ^^a^uiy 
under cover of a pottah executed by Teeknarain Sing, in favor of noticed, and 
Deen Alee, and distinctly alleges in his plaint, that Sustoo Khaleefa disposed of, in 
(appellant) had boimd himself in the transaction as surety for ^f^^^^"^^^* 
Deen Alee. ^ ... comt "^^^^ 

Sustoo in his reply denied any interest in the matter litigated, 
or being in any way connected with the defendants in the case. 

The principal sudder ameen in his decision expresses himself as 
follows: — "It appears that the defendants in collusion with each 
other have urged various pleas with a view to destroy the right of 
the plaintiff. From the deposition of plaintiff's witnesses it is 
proved that all the defendants have dispossessed plaintiff of the 
ijarah tenure. Under these circumstances, it appears that all the 
defendants are liable for plaintiffs claim.'' He takes, however, no 
special notice of the appellant's plea, that he was in no way con- 
nected with the case. 

The appellant's issue is on the plea originally made in his answer, 
that he has neither interest nor connexion with the parties in 
this suit. 
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JUDOHENT. 

The Cotirt observe that the appellant, in his answer, disowned 
all connexion with the acts of the other defendants, said distinctly 
denied having any common int^ests with them in this suit. The 

f)rincipal sudder ameen has only declared, in a general way, the col- 
lision of all the defendants, and their general responsibility for the 
injury resulting to the plaintiff from their acts. We are of opinion 
that, when the apjpellant so distinctly pleaded in his answer that he 
had no common mterests with the defendants, and that he had 
been wrongly and unjustly sued with them in the suit, the princi- 

Eal sudder ameen should have stated more explicitly tnanhe 
as done the nature of the connexion, or of the acts, which in his 
opinion bound the appellant, and made him liable as a party in this 
action. We find nothing on the record which implicates the 
appellant in the manner and to the extent pleaded by the plaintiff, 
namely, as a party standing surety for the defendant, Deen Allee : 
But as the appeal is undefended, and the appellant by the tenor of 
his answer has evidently endeavoured to add his support to the pleas 
of the other defendants, we do not think it right to come to a 
decision at once on this point in this Court, and therefore remand 
the case to the principal sudder ameen for re-consideration, and a 
more complete exposition of any opinion which, on such re-consi- 
deration, he may form as to the responsibility of the present 
appellant only. . 
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The 14th Juhb 1853. 
Pbesent : 

J. R. COLVIN, Esq.,) r^^ 
J. DUNBAB, Esq., ]^'^^- 

H. T. RAIKBS, Esq., Officiating Judge. 

Case No. 87 op 1852. 



Regular Appeedfrom the decision ofSmd Abdod Wnheed Khan, 
Principal Sudder Ameen of Moorshedabad, dated 24iih Jwne 
1851. 

NAWAB SYUD ASHRUPOODDEEN ALEE KHAN, 
(DKPEin)Airr,) Appbllaht, 



verms 

MUSSUMAT SHAMA SOONDEREE DASEE, 
(Pladttipf,) Rbspondbnt. 

Vakeels of Appellant — Baboo Bvmsee Budden Mitter and Ghvind 
Chvmder Jaookerjea. 

Vakeel of Respondent — Baboo Ramapersaud Roy. 

Suit laid at rupees 11,915-5 8-3, for the possession of the 
senu7ida/ree of tu/nf QmisL 

The particulars of this suit are thus stated by the principal 
sudder ameen. '* The substance of the plaint is, that the plain- 
tiffs fieither, Haradhun Ohowdree, having received in gift turuf 
Guria, bearing a svdder rwrmna ofRs. 848-2-4, from Mritoonjoy 
Chowdree, his maternal grandfather, was in possession of the 
same ; that on the 9th Kartick 1231 B S. he made over the afore- 
said ^t^ru^in gift to the plaintiff, and died ; that, the plaintiff at 
that time being a minor, her mother Woojulmonee, as her guar- 
dian, held the mehcd in possession and supported the plaintiff ; 
that afterwards Amber Alee Khan, upon a spurious bond, in- 
stituted a suit against the plaintiffs mother and imcle, Binode 
Chowdree, and obtained a decree, in execution of which he caused 
the above mehal to be sold, and purchased it in the name of 
Nufiir Roy, and then in the collectorate he got the name of Asuf 
Alee Ehan registered, as proprietor of the same, in lieu of the 
name of Nuftir Roy, and died, and that now Ahmud Alee is in 
possession of his property; that the plaintiff had instituted a 
suit (No. 176 of 1835) against Ashrufooddeen Alee Khan and others, 
which (suit) was dismissed by the principal sudder ameen, but in 
appeal half of the said Tnehal was decreed by the judge in favor 
of ner (plaintiff ;) that Nawab Ashrufooddeen Khan and others, 
having specially appealed from the judge's order, the Sudder 
Court reversed the order of both the principal sudder ameen and 
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merely personal the judge, and ordered * that the plaintiff, as heiress to her father/ 
the^^tber^^ may sue for the property left by him ; that as the plaintiff had 
not realizable brought forth a SOU who is dead, and consequently as she (plain- 
from the estate, tifl^ according to the Hindoo law, is the heiress to her son 
(deceased,) therefore she sues against the defendant to get the 
sale reversed, and to have possession and Wdsilat of the mehai 
together with interest: — The substance of the answer of 
Nawab Ashrufooddeen Alee Khan is that it is quite improper on 
the part of the plaintiff to sue for the whole zeminda/ree, including 
the 8 annas share of Binode Chowdree, contrary to the order con- 
tained in the final decisions ; that, as it has been ordered in 
the Sudder Court's decision that the plaintiff can sue her 
mother in case she may have done any injury to her, so this suit^- 
brought as it is by the plaintiff after her mother's death, is not 
entitled to be heard by the Court ; that the plaintiff, being a child- 
less widow, has no right to the property left by her father ; that 
the plaintiff's mother had borrowed money from Amber Alee 
Ehan and others, in order to defray the law expenses and to pay 
the sudder malgoozaree; that the present sale has been made in 
satisfaction of the above debts ; and that the defendant, having 
purchased the property in the above sale^ is in possession of the 
same." 

The case was originally decided on the SOth April 1846, but 
on appeal to the Sudder Court, (present Mr. Dick,) it was remanded 
for further investigation on the 24th August 1847. A second 
decision was passed on the 27th December 1848 ; appeal was 
again made to the Sudder Court, and the case was again remand- 
ed, present Sir R. Barlow and Messrs. Jackson and Golvin, on the 
7th September 1850, the investigation and decretal order being 
still considered essentially defective, inasmuch as the latter did 
not dispose of the real point in controversy in the suit The 
principal sudder ameen disi>osed of the case finally, on the 24th 
June 1851, decreeing the claim of the plaintiff only in part It 
was ordered that plaintiff, as heir of the deceased's £a.ther, got pos- 
session of half of ^wrt^/* Guria, by reversal of the sale, and ^at she 
receive from the estate of Amber Alee Khan, wasUat from 1241, 
to the day of getting possession. Amount to be decided in exe* 
cution of the decree, together with interest and costs. 

From this decision an appeal has been preferred, and the follow- 
ing issues are filed : — 

First, — The plaintiff, in her petition of plaint, claims the 
disputed property as heiress to her son, and in her replication she 
alleges herself to be the heiress of her father ; whether such dis- 
crepancy between her allegations does not bar the trial of the 
case ? 

Secondly, — ^Whether Musst Woojulmonee, mother of the 
plaintiff, did not die leaving the plaintiff a widow, without a male 
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issue, and whether supposing her mother had died leaving her in 
the above state, the plaintm is entitled to the property left by 
her father and mother ? 

Thirdly, — ^Whether the amount borrowed by the plaintiff's 
mother, and the amount of the decree passed in the case of Amber 
Alee Ehan, have not been applied in satisfaction of debts justly 
due^ and in the defraying of the expense of the plaintiff's mar* 
riage, and the expenses of the civil and criminal suits prosecuted 
and defended for the preservation of the disputed property ; 
and whether, according to the Hindoo law, the sale of the above 
property, made for the realization of the amount of the aforesaid 
decree, is not valid? 

Oovind Chunder Mookerjea^ for appellant, on the first issue. 
Beads a part of the plaint, in which it is stated that the plaintiff 
had a son, who died at the age of a year and a half, and that she 
sues as being her father's daughter and his heir. In the answer, 
he remarks, it is pleaded by the defendant that the plaintiff is a 
childless widow, and therefore could have no right. In the reply 
again, it is stated by the plaintiff, that as her father had left no 
son, she was heir ; that tne son she had borne had the right 
vested in him ; and that on his death, it devolved on her. 

The Court on this decide that the claim as substantially laid 
in the pleadings is one of inheritance from the son, and that the 
issue does not arise. 

The pleader proceeds to the second issue ; he contends that 
there is nothing in the plaintiff^s pleadings sufficient to sustain 
the legal right as heir to her son ; that although the principal 
sudder ameen, in 1846, found that it was established by evidence 
that Woojulmonee had died, leaving plaintiff with her husband 
and son, then still living, — still, as there was no express averment 
to that effect in the pleadings, the evidence on the record 
could not avail. 

The Court are of opinion that as no express objection was taken 
in the answer, to the effect that the plaintiff was incapable of in- 
heriting, inasmuch as she was a widow without a living son at the 
time of Woojulmonee's death, it is competent to the Court to 
judge of the point by the evidence on the record, and as they find 
that the principal sudder ameen in 1846, and Mr. Dick in his 
decision of the 24th August 1847, considered that the fact of the 
plaintiff's husband and son having been aUve when Woojulmonee 
died, was sufficiently established, thev reiect the issue. 

Govind Chv/nder Mookerjea^ on the third issue : — Eleven witnesses 
were adduced by the defendant to prove that the money borrowed 
by Woojulmonee from Amber Alee Khan was spent partly on 
accoimt of marriage expenses of plaintiff, partly for the liquida- 
tion of debts contracted by plaintiff's father, and partly on account 
of Woojulmonee's law-suits. If their evidence be considered good, 
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the sale must be valid, and the claim of the ^ain tiff untenable. For 
half of the debt first contracted Benode Clhowdree, uncle of the 
plaintiff, became responsible, because the money had been bor- 
rowed by Woojulmonee to carry on suits in which he was a party ; 
therefore, supposing even that the pluntiff had gone into litiga- 
tion, and spent the money uselessly, any such improper payments 
must be amply provided for in the half of the debt, whicn Benode 
Ghowdree took upon himself to pay ; it is hence a fair inference 
that the remaining half was expended by Woojulmonee on legiti- 
mate purposes, such as the marriage of the plaintiff, liquidation 
of her father's debts, and the payment of Government revenue, 
as deposed to by the witnesses. 

Jttdqkeist, 

The Court do not consider it necessary to call upon the pleader 
for the respondent to repl^to this argument. They remai^ that 
the money expended by Woojulmonee in law-suits with Benode 
Ghowdree, whose rights she was ultimately compelled to admit, 
cannot be regarded as a legitimate eicpenditure for the benefit of the 
plaintiff's estate ; that money must be considered as having been 
obtained by her on her personal responsibility. The only other 
expenditure pleaded in tne answer is expenditure on account of 
Government revenue, but of this there is no documentarv evi- 
dence whatever. The disbursements, alleged by the appellant's 
witnesses to have been made on account of the plaintiff's 
marriage and for her father's debts, are an addition by them to 
the plfuntiff's own case, for no such averment is maae in the 
defence, and therefore cannot have the Gourt's attention. For 
these reasons, we see no ^ound to interfere with the decision of 
the lower courts and dismiss the appeal with costs. 
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Thb 14th June 1853. 

J. R. OOLVIN, Esq., ) , , " 
J. DUNBAR, Esq., |«'«<^<»- 
H. T. RAIKES, Esq., OffieiaUng Judge. 
Casb No. 7 OP 1852. 



Regular Appeal/rom the decision of Mr. W. Quintin, Additional 
Judge of Tirhoot, dated IGth September 1861. 

MUSST. MAUN BEBEE, (one op the Defendants,) Appellant, 

vereue 
Mb. JAMES COX, (Plaintiff,) Respondent. 
Vaked of AppdUmt — Moanshee Ameer Alee. 
This action was instituted on the 15th September 1848, toreco- nj^'^^o 
▼er the sum of rupees 2,954-4-3, as compensation and damages lower court 
incurred on a lease of a 3 annas 7 gundahs 3 cowrees share of having emme- 
mouzah Nowadah, 6 annas share in Buswunt, and 4^ annas share ^^ "^^^^ 
in Bungnee, between the years 1238 and 1253 Puslee. intothe BMrfte 

The exact nature of the pleadings filed by either party will be of this suit on 
found in the decision of the additional iudge, {vide pages 899, 400 ^^^^j^^ 
and 401, of the printed Decisions of zillah Tirhoot for September afonner^uu, 

1851). which, though 

The judge found that in a previous suit, instituted to recover ^^^" * 
losses on the farm of the above-named three villages, for the first ©f wtion, 
two years of the lease, a decree had been passed in favor of the wasnotidenti- 
factory belonging to the plaintiff, awarding compensation from ^'^^^g^ 
Maun Bebee at the rate now claimed. He neld that the decree T^^rmer 
then passed must rule the finding in this case ; he considered decision 
Maun Bebee to be the only party Uable, and decreed compensation ^^^ ^^® 
to the plaintiff at the rate of rupees 172-15-9 per annum, for ten tion^^deter- 
years, against Maun Bebee, together with all tne plaintiffs costs, mining this 

Against this decision the present appeal has been preferred. ^» ^^^e^' 

Moonshee Ameer Alee. — Although several issues have been pSnSff was^ 
drawn in this case, there is one governing issue, whidi it is neces- entitled to an 
sary that the Court shoidd first consider, — ^namely, that the judge, !°J^°^^°' 
having decided this suit for losses on a farm from the years 1238 fe^^ 

«m,., ^ _. ,. .to 1253 F. S., solely on the autho- Court 

" This Court has no power to • . /• • j • • r xu 

question the merits of a final ded- ^1*7 ^f a previOUS decision Ol the 
sion, passed by an antlfority haying year 1832, on a Suit for Similar 

competent jurisdiction. The decree fosses for the two preceding years 

SnL«'^Tr'X"j;:S meandmyFusle^rTAi^ords 

must rule the flndhig in this case ; noted in the margm, is not this 

it matters nothing whether execution decree obviouslv iucorrect in prin- 

of decw in that case was taken out ^jp^ ^^ ought not the case to be 

remanded for decision on its merits ? 
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JUDQHBKT. 

The Court remark tlyit the point raised by this issue is obvious- 
ly fatal to the decision. The decree of 1832 was binding only as 
to the rents then claimed. The reasons on which it was passed are, 
of course, entitled to full consideration, and the decision will natu- 
rally cariy much weight in determining on the jpresent claim, 
which is on a similar cause of action, naving reference to later 
^ears ; but the Court in this suit must consider all points arising on 
it, and decide them according to its own judmnent. This cause is 
not identical with the previous one, so that the judgment in the 
previous one should be regarded as extending absolutely to this also. 
The case is accordingly remanded for investigation and decision. 



The 16th June 1863. 

Present : 

Sir R. barlow, Bart.,^ 

J. R. COLVIN, Esq., yjudges. 

J. DUNBAR, Esq., j 

H. T. RAIKES, Esq., Officiating Judge, 

Case No. 463 of 1861. 



Regular Appeal from the decision of Mr. H. T. Baikes, Judge of 
24!'Perguimah8, dated ISth July 1861. 

BENIMADHUB BOSE, (Plaintifp,) Appellant, 

versus 

PEAREELALL MUNDUL and others, (Defendants,) 
Respondents. 

Vakeel of Appellant — Baboo Roy SreenaOi Sein. 
Vakeels of Respondent PearedaU, — Baboos Neelmonee Banerjee 
and Oobmd Chunder Mookerjee, 
undOT ciS^^ Suit laid at rupees 1,151-8-0, for possession of 2 beegahs of land 
g^Section XV. <^d a tank thereon, with mesne profits. 

Regulation The judge thus states and disposes of the case: — ^^ The plaint 

^'h ^^ ^iam ®®*® ^^^^ * three brothers, named Tarachand, Qooroopersaud 
undw^nure ^^^ Ramtunnoo, held a jAofe of 6 beegahs in joint tenancy. Tara- 
cannot sue to chand and (Qooroopersaud died, and their shares were sold to pay 
«*^- *^^iiS" *^®"^ respective debts. Plaintiff purchased the "rights and interests 
ofthe teX^ of Tarachand ; and Peeareelall Mundul, those of Gooroopersaud, 
divided, and a while the heirs of Ramtunnoo succeeded to his share. Thus three 
separated distant parties were * introduced as joint tenants in the property, 
on'^^portion ^^ plaintiff avers that constant quarrels and disputes are the con- 
of it, without sequences, and he prays to have his one-third share of his land 
the written separated. 
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" The original poUah is believed to have been given to a Mr. conaentof the 
Hart, and was purchased by Radachum Ghose, the father of the ^?^J"bt^ 
.three brothers, Tarachand, Gooroopersaud and Bamtunnoo, who ed. The 
succeeded him ; the tenure ticca in perpetuity with power of trans- Courts cannot 
fer, and the rent payable to the zemindar. T^St^ ^f" 

" The defendant, Peareelall Mundul, one of the co- sharers, absence of the 
objects to any separation of the land or distribution of the jumma, lemindar's 
and states that the tenure comprises a tank of water, which is not J?^^'*Il?^ 

x'i_i /•:!••• "^®y could try 

susceptible Oi division. ' a suit by a co- 

" The defendants, Kassenath, Bamgopal and Hurreemohun, heirs sharer for 
of Runtunnoo, holding the remaining third share, join plain- ^^P*™*® pj?- 

. . *ri . ,.' j*^^* /* .-I il ° •* ^ session of his 

tin in requestmg a division of the shares. share, without 

" Eeramut AUee, the zemindar, states that none of these par- affecting the 
ties, calling themselves occupants of this land, have ever applied to ^^^^^^ 
him or procured a transfer of names in his office ; that the land taiook for its 
stands registered in his books, as the jote of Mr. Hart, but that whole jumma. 
present plaintiffs and defendants have paid in rent ; but there is a 
balance of 60 rupees still in arrears, and he does not consent to 
any separation of the land, or new distribution . of the jumma 
assessed upon it ; if plaintiff holds, he must hold as an ymaiee 
tenant 

" The proceeding under Section X., Regulation XXVI. of 1814, 
proposed the following issue for trial. * Plaintiff is required to 
show under what law or custom of the countiy he is entitled to 
have a distinct portion of this ^o^ allotted to him, and a separa- 
tion of the rent paid by him, made and assessed thereon in 
proportion to the snare now held by him in joint tenancy with 
some of the other defendants.' 

"Plaintiff tendered no evidence on the above, but his vakeel 
argued on the hardship, and inconvenience inflicted on his client, 
in being compelled to hold on in conmion tenancy with the other 
parties. 

" Judgment of the lower cowrt, 

" It appears that this jote was granted many years ago to a 
Mr. Hart, as 7 beegahs, 14 cottabs of land, at a rent of 22 rupees 
some annas. Radachum Ohose purchased it from Mr. Hart, and 
on his decease, Radachum 's three sons continued to hold it in 
common tenancy. During their occupancy, 1 beegah and 14 
cottahs seems to have been appropriated to a family idol house, 
and the remaining 6 beegahs is all that is connected with the 
present suit. Plaintiff has acquired by purchase a third share of 
what was, when he came into possession, an ijmaleejote. He com- 
plains that this sort of interest give's him no direct use of the land; 
that he and his co-sharers do not agree, and requiresr^the Court to 
allot him 2 beegahs of the ground, being the portion of land equi- 
valent to the share he holds, and at the amount of rent he pays for 
that share of the property. 
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"The zemindar, and one of plaintiff's co-sharew, object to any 
separation or division of the land comprised in the jote, or any 
didtribution of the jumma fixed upon it. The question thus 
raised is whether plaintiff has a l^al ri^ht to compel this separa- 
tion of interests and responsibility, which is now general and bind- 
ing on all the sharers, and to force the zemindar to enter into a 
new engagement with him more suitable to plaintiff's convenience. 
I am of opinion plaintiff possesses no such right. 

" It appears to me that the latter part of Clause 8, Section XV., 
Regulation VII. of 1799, may be reasonably regarded as laying 
down certain general principles, applicable to all imder tenures, 
as necessary for the security of the zemindars in mwitaining 
their rights over their tenantry, and with this view enaUing them 
to preserve the tenures created by them in their original inte- 
grity. The part of the Regulation I refer to is thus worded — ^ as 
a further security to the zemindars in maintaining their rights 
over the depenaent talookdars continued under them^ the latter 
are hereby required to register in the sudder cutcherry of the 
zemindaree to which their talooks may be attached, all tnmsfers 
of such talooks or portions of them by sale, gift or otherwise, as 
well as successions thereto, and divisions among heirs in cases df 
inheritance, and whenever any distribution of the jumma of a de- 
pendent talook may become necessary on a division thereof, the 
written consent of the zemindar to whom such rent may be pay- 
able, is to be previously obtained, without which no distribution 
of a talookdaree jumma will be valid, or exonerate the entire 
talook from its responsibility to the zemindar * 

" The words here quoted refer to dependent talooks onljr, but 
it is no great straining of their purport to apply the principle 
they lay down to the case before me, and thus to draw the infer- 
ence that when parties succeed to, or acquire rights in, under 
tenancies, they must still be bound by the origin^ engagements 
under which those tenures were created, and that the tenures 
themselves continue to be held answerable for all the liabilities 
primarily imposed upon them. It seems to me, then, that the 
written law as far as it goes is opposed to the plaintiffs claims 
and he has quite fail^ to bring forward any proof in his favor 
from local usage or the prevailing custom of the country. It is 
very probable the grievance complained of exists ; but as I can 
discover no legal right in the claim set up by plaintiff, I wa 
unable to supply the remedy he has appliea for ; 1 therefore dis- 
miss this suit with costs against plaintiff." 

Judgment. 

Sir R. Bablow, Mbssbs. J. Dunbar, and H. T. Raikbs.— By 
the provisions of Clause 8, Section XV., Regulation VII. of 1799, 
it is declared that, as a further security to the zemindars in main- 
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taining their li^ts over the dependent taloc^dars, the latter are 
required to register in the zemindar s cutcherry all transfers of 
such talodos or portions of them by sale, &a, as well as all suc- 
cessions thereto, and diyisions among heirs. Whenever any dis- 
tribution of a jumma of a dependent talook may become necessary 
on a division, the written consent of the zendndar to whom such 
rent may he payable is to he previously obtained^ without which no 
distribution of a talookdaree jumma will be valid, or exonerate the 
entire talook from ite reeponstbUity to the zemindar. We read this 
to declare tlutt all trand^rs must be registered ; that on division 
of the holding, if the parties, who hold jointly, may desire to dis- 
tribute the jumma on tneir respective shares, the written consent 
of the zemindar, to whom such rent may be payable, is previously 
to be obtained, without which the breaking up of the full jumma 
into fractions^ and makii^ each individual sharer responsible for 
his portional fraction only, would not be valid, as the entire talook 
is not exonerated from its responsibility to the zemindar. 

The talook is a creation of llie zemindar, and given to a parti- 
cular party, who makes his engagement with the zemindar. The 
sharers in the talook hold rights only of the talookdars, and their 
principals have no claim upon the zemindar. The talook is in all 
its entirety answerable to the zemindar, however numerous the 
sharers in the talook, by transfers of whatever nature. If a sharer 
could, by an acticm in Court enforce, against the consent of the 
zemindfur, the separation of his land with the jumma thereon, the 
^^atest possible inconvenience and loss miffht ensue, and the rea- 
lization of his rents, wherewith to meet his engagements with 
Government, would be put in jeopardy. The recovery of rents 
from one hundred joint-sharers, by agreement amongst them- 
selves, for instance, would be a matter of difficulty, whereas the 
liability of the entire talook for the balance of any one of the 
joint-holders in a security, not only against default, but also 
enables the zemindar to recover his dues promptly. It is for these 
purposes that we apprehend the consent of the zemindar is to 
be obtained : The interference of the Court would, without proof of 
this consent previously obtained, be an interposition of authority, 
not, as it appears to us, sanctioned by any law. 

Section VL, Regulation VIII. of 1819, by analogy, we think, 
^verns the case before us, or at least the principle, laid down 
in it, is applicable to it Transfers of any fractional portion of a 
putnee talook are not allowed, nor is any other than an aliena- 
tion of the entire interest, for no apportionment of the zemindar's 
reserved rent can be allowed to stand good, imless made vmder 
his special sanction. 

Should the plaintiff, appellant, deem it necessary to institute a 
suit for possession of his share, without reference to distribution 
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of jumma, we see no objection to his doing so. The appeal is 
dismissed with costs. 

Mb. J. R. CoLviN. — ^This is a very important case, in which 
I am unable to concur in the view taken by the other judges. 
It seems to me that the true intent of the words of Clause 8^ 

Section XV., Regulation VII. of 1 799, 
<< As afartfaer Becurity to the ze- cited in the margin, is only to pre- 

mindan in ma i ntaining their rights y^jj^ ^ distribution of iunmia from 
oyer the dependent talookdars con- v • i .^ ai i v. 

tinned under them, the lattfer are bcmg made wmongst themseives by 

herehy required to register in the persons transferring portions of a 

sudder cutcheny of the zemindaree talook or tenure, or dividinfiC a ta- 

to wliich their taloolLS may be at- i ^i ^^ *^«„»^ L« 1*^:»« ° ^„ 4,^ 

tached,fl«frfln*fer*ofsachtalooks, loOf or tenure aS hfilTS, 80 as tO 

or portions of them, by sale, gift, or make that distribution bmding on 
otherwise ; as well as all successionB the zemindar, or to exonerate the 
^::^^^n^SZ^,::S^Z^:^ entire tenure from its respousibmty 

any distribution of the jumma of a tO him, Without mS previOUS written. 

dependent talook may become neces- consent. To read it as empowering 
""Z'^ "^ "" f^'fT *^f^' ^^ the zemindar, in his own mere 

written consent of the zemindar to tr . *«^"**"^««> "* "^^ .7^ . ^ 
whom snch rent may be payable, is choice, tO prevent a distribution of 

to be previously obtained, without jumpia, however fair and right 
which no diswbutionof ataiook. ^ reference to the assets of the 

daree jumma will be valid, or exo- 77 x^xwi^w w wx*^^ <wa«(« v* vu« 

nerato the entire talook from its uividea land, from Dcmg made at ail, 
responsibility to the zemindar." seems to me to run counter to its 

whole just sense, and to deprive 
parties having a right to " portions of the tenure,'* (not merely to 
shares in a joint undivided tenure,) of that security in the enjoy- 
ment of such portions, which the passage expressly contemplates 
and provides for. 

This law does not say, what it would have done in brief and 
plain language had its meaning been as decided by the lower 
court, that no tenure shall be ever dwided mto portions without 
the consent of the zemindar. On the contrary, it distinctly recog- 
nizes the liberty, with a condition only of registry, of transfer 
and division into portions, and refers to '' a distribution of the 
jumma of a talook" as a thing which " may heoome necessary," on — 
that is, in consequence of — " the division thereof (in cases, of 
course, where the transfer or division may be of lands, not of 
shares,) and limits the discretion of the zemindar to the question 
of the distribution of the jumma— or, as it appears to me, in all 
fairness of construction, to the adequa/yy and fitness of the distri- 
bution, and not to the power of making any distribution, without 
which the preceding admission of the " necessity" of a distribu- 
tion of the jumma, as a consequence of division, would be left 
without meaning. 

To me it seems certain that the law never intended to place 
such an arbitrary power over the disposal of tenures, which it 
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Slainly acknowledges to be, in themselyes, transferable and 
ivisible, in the hands of the zemindars. The reasonable object 
of the law is consistent with its direct words ; A tenure is, in 
itself, divisible ; A distribution of jumma, to be made among the 
owners of portion of the tenure, is a thing necessary to he done^ 
as a consequence of the division. But the owner shall not so 
make it, hy their own act, as to bind and injure the zemindar : 
E converso, nowever, if he prefer unreasonable objections, not 
supported by the real value of the divided assets, the owners of 
the separated portions of the tenure must, upon the ordinary 
princifMes of law, be entitled to their remedy against him, so that 
their right may have as effectual a protection as that which is 
secured to his. 

The other construction of the law, — ^not, as I can think it, 
warranted by its words, — ^would render it an instrument of irre- 
sponsible caprice in the power of zemindars. The law might, 
no doubt, have prescribed that tenures, once created, should 
never be dividea without the assent of zemindars. It has, 
however, placed no such restriction ; and we must, in my view, 
construe tne law so as to give a real security to owners of tenures, 
or of portions of tenures, in the liberty of transfer and division 
plainly conceded to them. 

There is, no doubt, force in the argument drawn from the 
declaration of a general principle, contained in the concluding 
words of Section VI., Regulation VIII. of 1819, in which the rea- 
son for limiting the liberty of transfer of a putnee talook, inde- 
dendently of the will of a zemindar, to cases in which there is 
no "transfer of a fractional portion of a talook, or alienation 
other than of the entire interest" is thus expressed. " For no 
apportionment of the zemindar's reserved rent can be allowed to 
stand good, unless made under his special sanction.'' But this, 
which is given as the reason for the rule in that Regulation, 
whereby the zemindar was declared boimd only to register ike 
transfer of entire putnee talooks, cannot indicate and govern the 
sense of the enactment of 1799, by which, as regards dependent 
talooks generally, a power of transfer, and division into portions, 
was, on the contrary, folly allowed to the owners of them irres- 
pectively the will of the zemindar, on the condition only that 
such transfers and divisions should be registered by the owners 
in his office. 

The opening words of the Section, from which the extract 
above entered from the Regulation of 1799, is taken, lay down 
the right of suit, as existing in parties, in the following terms : — 
" The Courts of justice will determine the rights of every descrip- 
tion of land-holder and tenant, when regularly brought before 
them." 
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I would, in the present instance, give effect to this provision 
by requiring the division of the land to be made in the presence 
of the zemindar, with leave to him to state what distribution of 
jumma he would propose on each divided portion on the justice 
and propriety of wnich proposal the lower court would decide, if it 
should differ from that desired by the several owners of the tenmre. 
The right to any division of the land, as between the co-sharers 
in the tenure, would, of course, have to be first determined in 
the suit. 

I would, for these purposes, remand the suit to the lower 
court. 



A plaintiff 
suing A. as 
his under-te- 
nant, for ar- 
rears of rent 
due by him, 
must prove, 
on that aver- 
ment being 
distinctly de- 
nied by A. in 
his defence, 
the identity of 
A. with the 
plaintiff's 
under-tenant 
of the same 
name. The onus 



Thb 15th June 1853. 
Present : 

J. R.COLVIN. ^-Ar^es 
J. DUNBAR, Esq., j ''^^^^ 

H. T. RAIKES, Esq., Officiating Judge. 

Cask No. 131 of 1851. 



*^^^^^/^^^^^^^^^^»^^^^ 



Regular Appeal from the decision of the Judge of ZiUah Hooghly, 
dated 19th January 1852. 

MUHARAJ DHEERAJ RAJAH MAHTTIBCHUNDER 
BAHADOOR, (Plaintiff,) Appellant, 

versus 
BHUGBUT PEEREE, and others, (Dependants,) Respondents. 

Vakeel of Appellant — Moonshee Ameer Alee. 

Vakeel of Bhughut Peeree — Bahoo Kishen Kishore Ghose. 

Vakeel of Ounga/narain — Baboo Jugadanv/nd Mookerjee. 

Suit laid at rupees 9,707-11-6 gundahs, for the recovery of the 
arrears of revenue of Koomarpore, for the year 1243 B. S. 

The particulars of this suit are thus stated by the judge, 
whose decision will be found at pages 20 and 21 of the printed 
decisions for the month of January 1852. 

The plaint avers that Bhugbut Peeree had bid through his mookh- 
tar, Soodarun Banek, for the putnee of lot Koomarpore, at a sale 
of the same held at the rajah's cutcherry on the 28th Sawun 
1243, when the lot was knocked down to him on a jumma of 
rupees 10,724-13-15, at a purchase price of rupees 4,405. On the 
30th Bhadoon, the said Bhugbut Peeree delivered through his 
mookhtar, Muthoomath, his own kubooleut, and a security bond 
signed by Gunganarain Roy. On the 16th Eartick 1243, Bhug- 
but Peeree remitted as rent, rupees 3,300, but failing to liquidate 
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the remaining arrears, the rajah cansed the pntnee to be sold, of disproof in 
when he purchased it himself for rupees 3,505. After crediting ^^Jj a*^' 
Bhugbut Peeree with this sum, as a set off against his arrears, a becau8e,be8ide6 
balance of rupees 4,863-18-9, was still due to Ae rajah, for which, denying that 
with as much again as interest, he now sues, laying the amount ^J^j?® 
of his claim at rupees 9,707-11-6. he ^ iX^ 

Bhugbut Peeree answers — that the Bhugbut Peeree who took the red in his de- 
putnee is now dead, that this Bhugbut Peeree was husband of ^"JJ^h^* 
Raibuttee, and that, as regards himseS*, he had no concern whatever regarding that 
with the putnee. person. 

Gunganarain Roy makes no appearance. 

The judge held that the evidence adduced by the plaintiff, was 
insufficient to establish the identitv of Bhugbut. He therefore 
dismissed his case as not proved witn costs. 

Mr. J. G. WaUeTy for appellant. — The simple issue in this case 
is this. Is it not shown that the Bhugbut sued by the plaintiff, the 
present appellant, is the person who fell in arrear, in consequence 
of which the putnee was sold. 

The defendant is not content with simply asserting that he is 
not the real Bhugbut, but he also points out who that person 
was, and under such circumstances, it was incumbent on the court 
to have summoned the party to enable the plaintiff to prove his 
identity. This not having been done, the case ought to be 
remanded. 

JUDGMEKT. 

It does not appear to us that there are any grounds for inter- 
fering with the judgment of the lower court : The direct evidence to 
the identity of the defendant, Bhugbut Peeree, is not sufficient : The 
plaintiff made no remiest, as he might have done in the lower 
court, that Bhugbut Peeree should be summoned for the purpose 
of identification there. The argument that, by having in his 
answer endeavoured to point out who the real Bhugbut was, he is 
precluded from benefittmg by the denial, which he also pleaded, 
that he was the real Bhugbut, is quite inadmissible in our Courts. 
The defendant did not take upon himself absolutely to prove who 
the real Bhugbut was, but merely referred to what he nad heard 
about him. 

The further point taken bv the appellant, that he was unjustly 
charged with the costs of tne second Gunganarain, cannot be 
considered, as that Gtmganarain has not been made a respondent 
in this case. The append is dismissed with costs. 
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The 22ni> Juhe 1853. 

Present : 

J. R. COLVIN, EsQ,l^ , 
J. DUNBAR, Esq., }^'^^' 

H. T. RAIKI!S, Esq., Officiating Judge. 

Case No. 197 of 1852. 



Regular Appeaifrom the decision of Mr. R. E. CmJUffe^ Judge 
of MyTnensingy dated ISth March 1852. 

TARAKANT BHUTTACHARJEA, (Dbfbndaht,) 
Appellant^ 

versus 

BISSONATH AUBUSTEE, (Plaintiff,) Respondent. 

Vaked of AppeUamt — Bahoo Kishen Kishore Ohose. 

Vakeel of Respondent — Baboo Ramapersaud Roy. 

Judgment SuiT for a bond debt of rupees 5,000, with the interest thereon 
of the lower remaining unpaid at date of suit. 

onTbond^bt, Defendant (appellant) admitted the execution of the bond, but 
affirmed. The demurred to the rate of interest taken by the plaintiff, which he 
Court did not alleges has been in exccss of the legal rate of 12 per cent, per 

concur in the «„^„^ ^ r r 

opinion of the annum. . . ^..1- *l. •. 

lower court The circumstances of the. case are given in detail in the pnnt- 
that a payment ed Reports of Decisions for zillah Mymensing, for March 1852, 

eUtfSed, Pa^ M, 9 and 10. .,.„.. 

should not be Ftrst Issue. — Flamtin havmg taken illegal interest, ought not 

taken into ac- }^q claim to be dismissed according to Section IX., Regulation 

count when yv nf T7Q^ ? 

not endorsed ^^'^l^'^.\ rr- r r^z i. _. ^ i 

on the bond, as Baooo Ktshen Ktshore Ohose, on the part of the appellant on 
there was in this issue, observes thatj Jbegarding the taking of illegal interest^ 
condmwi* there are two points on which the judge has not remarked : — 
against admit- First, — That all pajrments endorsed on the bond are in small 
ting any unen- fractions of rupees, which could never have been the case, had 
t^H^ ™>! o merely 1 per cent, per month been taken as interest ; these bro- 

ments, sucn a, •^^.•"Vi.i • 3 r j. 

condition can- ken payments imply broken periods of account. 

not avail Second, — ^The plaintiff has admitted that he has wrongly 

??SSf^f^^ credited rupees 1,006-0-9 gundahs as interest, and should have 

m^t. But entered it at rupees 1,000-12-15-1, of which rupees 998-13-2, as 

there was not interest, and rupees 1-15-3, as principal, showing at once that he 

S^ym^?^ had credited the difference in excess of the le^ interest of 1 

ttiia suiiu per cent. The judge also says he looked at the Jchatas of the 

plaintiff ; it does not appear, however, that these khatas were 

authenticated by any one : this ought to have been done before 

receiving them as proof in this case. 



Digitized by VjOOQ IC 



( 5^ ) 

Second Issue. — Is the defendant's plea of having paid rupees 
200 in Phalgoon 1256 proved ? 

On this issue, the appellant's vakeel observes that the judge at 
once rejected the plea of this payment, because such payment had 
not been endorsed on the bond in conformity with the terms of 
that document. Such a condition was only to be regarded as a 
. precautionary measure between the parties, but it behoved the 
Court to take all facts into consideration, which touched on the 
merits of the case, and to do justice between the parties. There 
is a precedent of the Court> 22nd June 1850, decided in special 
appeal, to the effect that all payment made on account of a bond 
snould be taken into account, although the terms of the bond 
provided that only such should be credited as were endorsed on 
the bond. 

The Court here perused the precedent alluded to, but find it 
does not apply as alleged by the vakeel. As regards the first issue, 
the Court remarked, upon grounds to be stated in the judgment, 
that nothing has been urged by appellant s vakeel to shake the 
decision of the lower court regarding the Ideality of the interest 
received by the plaintiff ; no reply is therefore required on the 
part of respondent s vakeel on that issue. 

On the second issue, Ramapershad armes for the respondent, 
that there is such a condition as that relerred to in the bond, and 
that both parties were bound to act up to it. Had the plaintiff 
therefore received the 200 rupees, and not credited it on the 
back of the bond, the appellant might have sued to compel him 
to do so. 

The appellant's vakeel was then called upon to show what 
evidence he proposed to adduce in proof of the payment of the 
SOO rupees, and he admitted that it only consisted of oral 
evidence before the lower court. 

Judgment. 

The material fact to be proved in support of the first issue, 
namely, the receipt of illegal interest, was clearly this, — Had the 
defendantpaid to the plaintiff thesum of rupee84,863-0-8,aspleaded 
by him, or only 3,657-8-8, as alleged by the plaintiff and endorsed 
on the bond, for if the former sum had been received, it must 
follow that usurious interest had been taken. The Court observe 
that the defendant's (appellant's) pleader has not attempted to 
rely on the oral evidence in proof of the alleged payments, but 
merely attempts to lead the Court to such a conclusion from the 
fact of the plaintiff admitting an error inj;he account entered on 
the back of the bond. Such an erroF, however, under the 
explanation afforded by the plaintiff, gives no force to the plea 
of excessive interest having been taken, and the Court see no 
grounds for dbsenting fix)m the opinion of the lower court on 
that point Although the Court are not prepared to concur with 
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the judge in opinion that the payment of rupees 200 on the 7th 
Phal^oon 1256, being not entered by endorsement, must necessarily 
be rejected, because opposed to the express terms of the bond, yet 
observing that there is no credible proof of this particular 
payment havinc been made, they see no reason to interfere with 
the effect of the judge's decree, merely on the impression that 
tliis lact had been excluded fj:t)m consideration by the lower 
court. The appeal is therefore rejected with costs. 



The 22nd June 1853. 

Present : 

J. R. COLVIN, EsQ.,)^ . 
J. DUNBAR, Esq., ]^^^^' 

H. T. RAIKES, Esq. Officiating Judge. 

Case No. 392 of 1851. 



Regular Appeal from the decision of Baboo Oopender Chunder 
rfyaruttun, Principal Sadder Jmeen of Jessore, dated 26th 
June 1851. 

PUNOHANUN BOSE, and others, (Defendants,) Appellants, 

versus 

ROY BYKUNTNATH CHOWDREE, and others, (Plaintiffs,) 

Respondents. 

Vakeels of Appellants — Mr. J. 0. Waller and Baboo RaTnaper- 

saud Roy. 

Vakeels of Respondents — Mr. Ritchie, Baboos Kishen Kishore 
Ghose, Bungseebuddum Mitter and Rampran Roy. 
wiioi-e one gxjix for possession of talooka on the strength of a Supreme 
ST^.^ Court decree, laid at rup^s 7,949^8-3 

closure of hi8 The circumstances oi the case will smncientlj appear from the 
mortgage, and subjoined Statement of the argument. 

S^to^of The Court directed that the 1st issue as to the suit being 
an ertate, barred by limitation, in consequence of the appellants having 
under a decree beld ^osscssion for above twelve years, under decree of the Civil 
pln^lTcfu'IS," Court, dated 15th September 1831, be first argued, 
and lias there'« The appellants' pleader states that the suit was laid 9th 
on held an February 1850, on alleged right arising out of a decree of fore- 
and"^^^ closure of the Supreme Court, against other parties than the 
proprietary (defendants) appellants, dated lOt^ April 1838, with six months 
poasesBion for grace, OT 10th October 1838, from which date plaintiff claims his 
* ^**''^ *|[j^^^ right of action. The defendants, on the contraiy, state that they 
vwtein*hinf by obtained possession on a suit for possession on foreclosure in the 
prescription, Company's courts in 1831, and that this possession has devolved 
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on three generations subsequently. Now, a suit by the same ^'h»ch cau- 
plaintiffs, on the same title, against other defendants who had J^*^ cSm^ 
purchased property in execution of decree against the mortgagor of another 
to plaintiffs, was thrown out by this Court on 15th February mortgagee, 
1853, the defendant having had possession for above twelve ^^^J.^^^^*'** 

years. ^ ... obtaTued a 

Mr. .Ritchie^ for the respondent, urges that his client's right forecioeure 
of action must be counted from the time at which they could "P^" ^^^^l^ 
have made their demand, and that is, from the date of the ^^i date! ^ 
Supreme Court foreclosure only. Any previous possession of the by a decree of 
defendants, in collusion with the mortgagors, cannot bar tho^®^P*®™® 

• i.i. r jaP 1 • x'ir Court, and 

nght of the plaintiffs. ^ho i^ay sue 

The mortgage to the plaintiffs was prior in date to the alleged ou such decree 
mortgage on which the defendants obtained their decree in the *" *^f ^°'" 
Company's court in 1831. The possession of the defendants, ^*jj,e BuirTn 
under that decree, might, therefore, be good as against the mort- the Supreme 
gagor, but it would not be so as against the plaintiffs, to whom ^?"^***^5^ 
the mortgagors were bound by their earlier mortgage. The ^j,,^ j^ * °"^" 
plaintiffs sued the mortgagor in the Supreme Court, and have brought with- 
thus publicly questioned any possession, obtained under an act of jp *2yoai« 
the mortgagor as against their own title. If a person who had sold ^ offVthe 
to one party should afterwards sell to another, and that other equity of re- 
should be the first to sue and gain a decree on his instrument, it demotion ac- 
would not bar the right of the earlier purchaser. pwSn^ "* 

Judgment. But the 12 

yeai-s' quiet 

We think that the right of the (appellants,) defendants, cannot be P^^^^'^ '" 
questioned after their long period of quiet, undisturbed possession, Ihemortgagwl 
on a declared proprietaiT title on foreclosure of mortgage, from the who first gain- 
date of decree of the zillah court in their favor, of 15th September ed his forecio- 
1831, up to the date of the present suit, 9th February 1850. 2^^y5^® 

The plaintiffs, indeed, have sued after a lapse of only eleven courts, will 
years and four months, (less one day) from the date of the decree *»?ve raised in 
of the Supreme Court in their favor, as against the mor^agor, to ^"J^^^opc^^^ 
both the parties, and they are therefore so far within time as to ty by preecrip- 
be entitled to the reception of their plaint, and the permission to ^on. 
state their case. But the effect and principle of the law of limi- 
tation of suits is, that an unquestioned bona fide possession for 
twelve years shall, of itself, create a title of property, unless either 
a plaintiff can rive good reason for not preferrinc; a suit within 
that term, or, if he does show admissible cause for his delay, can 
prove that the possession was originally obtained by means of 
force or fraud, the circumstances of which should be specially set 
forth, so as to be made the matter of a special preliminary issue. 

In this case it is averred only, in general terms, that there was a 
collusive mortgage between the defendants and the mortgagor to 
both the parties, on which the zillah decree passed in 1831. But 
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it is not said that no mortgage transaction really took place, and 
it is admitted that the defendants obtained a real and complete 
proprietary possession under their decree. 

The result is that the (defendants) appellants, employed the 
legal means which our Regulations gave them for making their 
title of property complete, by A foreclosure of their mortgage, 
through a suit in the zulah court, while the plaintiffs neglected to 
use those means, and then subsequently neglected to sue on their 
Supreme Court decree, till after a fiill title had become vested in 
the defendants by prescription as against all parties. 

The claim of the plaintiffs must consequently, in our opinion, be 
dismissed, and the decree of the principal sudder ameen, who has 
over-ruled the plea of prescription solely with reference to the 
dates of execution of the two mortgage-deeds, must be reversed 
with costs. 

This view is in general conformity with that of the full bench in 
the case Debee Eoomar Bose and others versus the same plain- 
tiffs of 15th February last, to which the pleader for the appellant 
has referred, and also with the principle of the decision in the case 
of Baboo Sheo Suhye versus Boonyad Singh and others, page 21, 
Reports, January 1853. 

The case, Prannath Chowdree, for himself and others, versus 
Rajah Buroda Kant Rae, (Select Reports, volume VIL, pages 97 to 
105.) to which the pleader for the respondents has referred, was one 
in which the auction -purchase, from which the defendants, who 
were sued in the zillah court, derived their title, had been itself set 
aside by the Supreme Court, and it was held that with the merits 
of that judgment the Company's courts could not interfere. In 
the present litigation, the merits of the mortgage to the defen- 
dants were, in no way, brought before the Supreme Court, or 
touched by its decree. 

The analogy of conflicting sales, of earlier and later date, does 
not apply. There is, in our Regulations, a special means of obtain- 
ing a proprietary title and foreclosure, whatever the date of a 
mortgage, and the possession of a title, acquired in that legal 
course, cannot after twelve years be disputed, except upon pleas 
of absolute fraud or nullity, such as are not here advanced. 

The plaint is therefore dismissed, the decree of the lower court 
being reversed with costs. 
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The 23bd June 1853. 

Present : 

J. R. COLVIN, Esq., V j . 
J. DUNBAR, EsqT H«^^- 

H. T. RAIKES, Esq., Officiating Judge. 

Case No. 38 of 1852. 



Regvlar Appeal from the decision of Mr. W. Luke, Judge of 
Midnaporey dated 2Sth August 1851. 

RAJA ROODURNARAIN ROY, (Plaintiff,) Appellant, 

verstLs 

The Collector of Midnapore and another, (Defendants,) 
Respondents. 

Vakeels of Appdtant — Mr. J. 0. Waller and Baboo Jugadanund 

Mookerjee. 

Vakeels of Modhoosoodun Mookerjee — Baboos Kishen Kishore 
Ohose and BwngseSuddwn Mitter. 

Vaked on behalf of Oovernment — Baboo Ramapersavd Roy. 

Suit to set aside a sale and recover possession of one-half of ci^T Sec- 
talook Tumlook, pergunnah Tumlook, laid at Company's rupees tion iv. and 
2,03,310-3-4. Section 

A detailed statement of the case is given in the printed adUah Ri^on 
decision. xix. of 1814, 

The following is an abstract of the pleas of the respective » butwara 
parties, and of the judgment of the lower court. ri^Jed^toSj 

In the year 1848, the plaintiff's estate fell in balance, and was in pro^rress 
advertised for sale. The plaintiff alleges that, on or before the fro™ the day 
date fixed for final payment of the arrear, he tendered the sum S^J^^^^Se 
of rupees 18,273-13-4, out of the total balance of rupees made" by a 
26,378-13-4, and at the same time petitioned, that certain sums Collector, and 
which he had expended, amounting to rupees 7,835-10, on account Ifo^^asWe!^ 
of cutting water-courses, making embankments, &c., in conformi- and the bnt- 
ty with the orders of Grovemment, might be carried to his credit, wara quashed, 
The collector, he further alleges, disregarded this request, and not- ^.^^L 
withstanding that the entire estate was responsible for the sections ii. 
balances, sold his (the plaintiff's) share by itself, although it was uid in., 
not a separate estate, or under butwara. fsse^c^iec- 

The collector and the sale purchaser pleaded in their answers, tor is entiUed^ 
that the suit was barred by limitation : that the estate which and indeed 
was sold on the 29th April 1848 was under butwara at the time ; ^^%^ "^ 
and that the sale was in strict conformity with the provisions of particular 

Act I. of 1845. tthare,or8haro6, 
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of an ijmaiee The judge overruled the plea of limitation. He found also that 
ma^^remain'in *^® estate was under butwara, and therefore separately liable for 
{J^^. its arrears, and, not being satisfied that the collector had refused 

to give the plaintiff credit for any sums, to which he was 
justly entitled on account of expenses incurred in deepening 
canals and erecting embankments, he refused to interfere with 
the sale, which he considered to have been made in conformity 
with the law. 

Dissatisfied with this decision, the plaintiff has appealed. The 
following issues are filed on his behalf: — 

Firsts — The plaintiff alleging that half of pergunnah Turalook, 
which is an ijmaiee zemindaree, has, under Kegulation I. of 1845, 
been sold as his right and share, as if the pergunnah were under 
butwara, sues for the reversal of the sale : the point therefore to 
be investigated is, whether the said zemindaree was actually 
under butwara at the time of the sale, and if so, whether the 
sale of the plaintiff's right and interest in it is legally right and 
proper ? 

Secondly^ — ^Whether the advertisement for the sale is correct, 
^and was duly issued ? 

Thirdly, — ^Whether the plaintiff is not entitled to have the 
expenses of poolbundee, &c., deducted from the revenue demand- 
ed ? — ^if he is, whether the sale, which the collector had made 
without making allowance for the above expenses, is legal and 
valid ? 

Fourthly y — ^Whether, with reference to the circumstances of the 
case, and the evidence on the file, the decision passed by the 
lower court is right ? 

Mr, J. (?. WaMer. — I have first to remark, that this estate was 
never, properly brought imder butwara, and was not under 
butwara at the time of sale. The document relied on by the 
Court below is the proceeding of the collector, dated the 26th 
March 1846. That, coupled with the subsequent proceeding of 
the 19 th February 1848, shows that the estate never was actually 
brought under butwara, and that no initiative proceeding even 
was ever taken with a view to butwara. 

The two proceedings above-mentioned are now read by the 
Court. The first the Court understand as distinctly directing 
the butwara to take place, although the arrears due for pre- 
ceding vears were ordered to be regarded as ijmaiee arrears, and to 
be received as such. The second treats the mehal as under butwa- 
ra, but as certain payments firom the salt department which were 
expected to cover the old arrears were withheld, and as the 
collector thought there would be difficulty in collecting the former 
ijmaiee arrears while the butwara was in force, he directed tliut 
the butwara proceeding should be stayed, so that a sale might be 
held of the joint estate for the old arrears. 
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Mr. J. O, Waller continues. The collector records it as a fact, 
that nothing whatever had been done towards the butwara, and 
that consequently the estate should still be held jointly liable^ 
and that no initiative steps should be taken, as no ameen had 
been appointed, no fees p^d in, and nothing in fact whatever 
done. I contend that the estate was not legally under butwara, 
so as to authorise a separate sale. I hold this on two grounds : 
first, that the mere order of the collector to bring the estate under 
butwara, and the devolving to another party the duty of bringing 
it under butwara, does not constitute a butwara, and that untU 
a practical step is taken under sanction of the order of the 
Collector, so as to enable the work of the butwara to commence, 
no estate can be )ield to be under butwara. I submit, therefore, 
that the effect of the collector's first order is nothing more than 
sanction, but, for the purposes of a t'evenue sale, insufficient. 
If this view of that order be correct, then the second order is ob- 
viously within his competence, and quite supports the view which 
I submit of the position of my client with regard to the estate at 
the time of the sale : Act XX. of 1836 rules that a butwara in 

frogress shall not be quashed, and the words clearly support what 
am contending for. The collector evidently considered that 
this was not a butwara under progress, and therefore issued the 
order of 19th February 1848. I submit further that, as Act XX. of 
1836 was for the express purpose of repealing certain sections of 
Regulation XI. of 1822, and enacting clauses to meet certain 
exigencies arising there&om, now that Regulation XI. of 1822 
has been repealed, and a new sale-law substituted in its place, 
Act XX. of 1836 can no Ipnger be considered in force. 

Baboo Ramapersaud Roy, — I submit that legally the estate must 
be held to have been imder butwara at the time of sale, and 
that the butwara must be considered as having commenced on 
the 20th March 1846, on which date the collector passed his 
order for issuing directions to the deputy collector to make a 
butwara. This was. strictly under Section IV., Regulation XIX. 
of 1814, and the collector, by his subsequent proceeding of the 
19th February 1848, evidently considered the estate to be imder 
butwara, although, for the reasons and purposes set forth in that 
proceeding, he considered it proper to stay the butwara pro- 
ceedings for a time. Under Act XX. of 1836, which has never 
been repealed, a butwara once commenced must always be held 
to be pending unless quashed according to the formalities enacted 
in that law. Besides, the plaintiff himself considered the estate to 
have been under butwara, because he went to the collector, and 
tendered the balance due from his own separate share, fMnue the 
amount of certain alleged khalkundee and poolbundee expenses. 

The Court, being satisfied that the argument for the appellant 
on the first issue is insufficient, proceed to the consideration of 
the third issue, as the pleader does not wish to press the second. 
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Baboo Jugadcmvmd Mookerjee. — ^The amount due from plaintidT 
on account of (Jovemment revenue was rupees 26,378-13-4, of 
which a tender of rupees 18,378-13-4 in cash was made on the 
28th March 1848, last due day of payment. The remaining sum of 
rupees 8,300 was claimed as a set-off on account of certain 
expenses on account of khalkundee and poolbundee to which 
he had a right. 

Judgment. 

On the point taken in the first issue, we think it clear under 
the provisions of Clause 1, Section IV., and Section XXXIII., Regu- 
lation XIX. of 1814, that a butwara must be considered to be in 
progress from the day on which it is " ordered to be made (by the 
collector), whether on the direct application of the parties to the 
collector, or under a precept from a court of justice." From 
that date a sharer in an estate has a right to tender his separate 

? proportion of the balance due, and thereupon to exempt his share 
rom sale. The rights, as between the joint proprietors and the 
Grovemment, must be mutual and co-equal, and from the same 
date, therefore, the collector must be entitled, and indeed bound, 
to sell only the particular share or shares in balance. There 
is no doubt that, in this case, the collector's proceeding, of the 26th 
March 1846, ordered the butwara to be made, and that order 
was never set aside, or the butwara quashed, in the only mode in 
which it could legally have been done, that is, the mode prescrib- 
ed in Sections JI. and III., Act XX. of 1836. The sale therefore 
of the estate, as one under butwara, we hold to have been 
perfectly legal. The other issue is obviously of no force, as 
Section VIII., Act I. of 1845, expressly lays down that "no chdm 
to abatement or remission of revenue, unless the same shall have 
been allowed by the authority of Government, nor any private 
demand, or cause of action whatever, held or supposed to be 
held by any defaulter against Government, shall bar a sale, or 
render a sale under this act void or voidable.*' The claim 
actually put forward for the sum of rupees 8,300, appears to have 
been of the alleged nature of a permanent claim annually arising 
against the Government, on account of expenses of digging khab^ 
&c. ; but whatever its precise nature, it is clear that, under the 
above law, it cannot affect this sale. The appeal is therefore 
dismissed with costs. 
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The 23bi) June 1853. 

Present : 

J. R.COLVIN,EsQ.,)^ , 
J. DUNBAR, Es<^.,r^^' 

H. T. BAIKES, E8<i., Offidaiing Jvdge. 

Case No. 469 of 1851. 

Regtdar Appeal from the decision of Mr, TT. Luke, Judge of 
Midnapore, dated 2\st July 1851. 

RANEE NITRADAYE, (Plaintiff,) Appellant, 

versus 

BHOLANATH DOSS, Guardian of GOPENDERNUNDUN 

DOSS, Minor, (Defendant,) Respondent. 

Vakeels of Appellant — Moonshee Ameer Alee and Messrs. 
J. 0. Waller and E, Colebrooke. 

Vakeels of Respondent — Baboos Ramapersaud Roy and Kishen 
Kishore Ohose. 

The suit was brought in the zillah court to set aside an adop- iuj^T^^i^ 
tion, and to recover possession of property real and personal, per- ^e precedents 
taining to the estate of Kishorenundun Doss Mohapatur, deceased, of the Court, 
zemindar of Pattaspore, laid at rupees 3,62,730-5-2^. T'^^^i^' 

The particulars of this case are given at pages 83, 84, 85 and b^y (otherwise 
86 of Midnapore Zillah Decisions for July 1851. eligible) in 

The following issues were proposed by the vakeels on behalf ^engju, ia per- 
oftheappe^t:- . / , , S?~^S 

Fxrsty — ^Whether the defendant has been adopted according to his marriage, 
the Shaster and the custom prevalent in the family of his adop- '^^^vf^^^ 
tive father, and whether the defendant is proved to have been so castee teat amy 

adopted ? age before in> 

Secondly, — ^Whether the fact of the plaintiff receiving, as her Tf^'^^J^T^ 
property, the zemindaree, &c., from her husband, and her allegation l(^anyana.) 
of such being the custom of the family, are proved ? Held, on the 

Thirdly, — ^Whether the decision passed by the zillah judge is fi«5teofthe 
right, with reference to the tenor of the documents filed by both ^^^^^^ 
parties, and whether the above decision is not defective and to the Pattas- 
incomplete, in consequence of the aforesaid fimctionary not pore(orGopai- 
taking a bewustha from the court pundit ? ^ kS"^ 

FomiMy, — ^In case both the defendant's adoption afler per- napore, that 
formance of the requisite ceremonies, and the plaintiff's allega- *^e decision of 
tion of obtaining and retaining possession of the zemindaree, &c., ^^^hold- 
during the life-time of her husband, be proved, then it is to be ing an alleged 
seen whether the property, which devolved on the plaintiff while adoption, and 
her husband was livmg, should not be enjoyed by her up to her ^^^^^ 
death? ofhiswidoi^ 
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said to have The Court intimate that the second issue is the first in order, 
^fo^ J^ because, if the fact of the gift of the property to the plaintiff be 
mindar on his proved, there is no necessity to proceed in the discussion of the 

death-bed, was other issues. 

^'^^wjBai ^^ J Q y^aUer, on the part of the appellant, then proposed 
UierrfJere^' that the evidence of the chief witness on this point should be 
jected. read, and the court may judge what weight it was entitled to, in 

support of the second issue. 

The deposition of Sredhur Gossain, the gooroo of the family 
was ordered to be read. This witness states that on the 8th 
Bhadoon 1252, one hour after sunset, in the presence of several 
gooroos, members of the family and omlah, amounting to some 250 
or 300 persons, Kishorenundim told Greedhur Poojaree to bring the 
necklace and sandal-wood and clothes for investiture ; on these 
bein^ presented to him, he called the plaintiff, and marked heron 
the forehead, and performed the other ceremonies of investiture, 
and openly declared he had given to her the zemindaree. He 
then called Bholanath, and made him sit near, and invested him 
with a dress, and afterwards had a guddee prepared and made the 
plaintiff sit down, and directed the servants of the zemindaree 
to present nuzzurs and recognize her as zemindar; this was 
done : the first nuzzur being presented by Bholanath, the other 
omlah following. The next morning Eishorenundun died. 

The Court then directed the deposition of the native physician 
to be read. This deposition had been taken on 24th August 
1845, 14th Aghim 1252, by the deputy collector, when deputed to 
the spot, and a copy of it nled by tne plaintiff in this case. The 
kub&raje states that he attended the deceased zemindar, and was 
with him at the time of his death. He had been long ill with 
serious complaints, and for a month before his death his body 
had swollen ; he had fever and was unable to eat, and his mouth 
had become sore ; he had got worse on the Monday ; on Tuesday 
the fevev was high upon him night and day, and he was unable 
to eat, and would take no medicine ; thus he remained that night, 
but not insensible ; on Wednesday he continued in the same state, 
took a little sherbut, and laid down and sat up ; on the Thursday 
he slept, and when the witness spoke* to him, he said he cSvid 
not sit up ; from what the witness saw that day, he did not think 
he would live till the next ; about one o'clock on that day the 
witness thought him dying ; but he said he had often suffered in 
this way before. The witness relates ftirther particulars of the 
progress, of the disease till death ensued ; and also states that at 
one time he saw he was giving a teeka to the plaintiff, but whether 
any one held his hand he does not know. The deposition of 
Bholanath, taken on 80th August 1845, Uih Bhadoon 1252, 
speaks, of the raja investing the plaintiff with the teeka^ ftc., 
and appointing him naib. 
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The Court, after hearing these depositions, decide in passing on 
to the other issues, as the evidence does not, in their opinion, 
establish such facts as the Court can rely upon in favor of the 
plaintiff. 

The Court then proceeded to try the Ist and 3rd issues regard- 
ing the legality of the adoption. 

The pl^tder on the part of appellant, Moonshee Ameer Alee, 
then stated : the judge observes that, besides the evidence adduced 
r^;arding the fact of the adoption, there is also the admissions of 
both sides on this head, but any such admission on the part of the 
appellant the pleader denies; when Eishorenundun filed his 
petition recognizing the adoption as his own act, the appellant filed 
objections within six months after. This is admitted by the judge 
in his decision. The statement, referred to by the judge as 
given before Mr. Caspersz, the appellant repudiates. 

The Court here intimate that they are of opinion that 
the admissions of the plaintiff have not been of that de 
liberate nature which can he regarded as forming on her side a 
renunciation of any real rights she may be legally invested with, 
and therefore direct the pleader to proceed at once to state any 
objection he may have to the le^Jity and completeness of the 
adoption of Gopendernundun Doss. 

Moonshee Ameer Alee, then stated that the Shasters require 
that an adopted son, at the time of adoption, should be under 
five years ; the present party was seven or eight years of age when 
selected. It is true that the objection of the age being five years 
was not taken in the plaint ; but the judge himself finds the fact 
that the boys were severally seven and eight years of age when 
affiliated, and this Court, in appeal, is competent to take up the 
objection. 

The pleader here refers to extracts from Mr. Sutherland's 
Duttucka Mimansha and Duttudca Ghrnidrikaj quoted atpa^ 110 
of the Reports for September 1852, to the effect that adoption is 
limited to the fifth year. The pleader also remarks that the 
witnesses brought to prove the ceremonies of adoption alluded to 
by the judge are not purohits, or persons who can be regarded as 
authorities on such a subject, whereas credible witnesses, Pooja- 
rees and others, declared that the ceremonies of Ghoorakoron 
and Kv/nuchedon, had been already performed on the boys in their 
own families. The pleader then requested that the evidence of 
Sreedur Gossain be referred to. This witness's deposition was 
then read. 

This witness states, that the boy, Gtopendernundun, was thirteen 
or fourteen years of age, when brought to his adaptive father- 

Baboo Ramapermud Roy, on the part of the respondent, then 
observed, that on the point of age, Mr. Macnaghten has laid 
down, at pages 71 to 74 in his Hindoo Law, that in Bengal the age 
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of five years is not a legal limit, provided tonsure has not been 
performed in the family of the natural father. Age up to any date 
previous to marriage is immaterial. A precedent to the same 
effect is to be seen at page 161, volume I. of the Sudder Dewan- 
ny Reports, Eevulnarain versus Musst. Bhobusemee, and again 
at page 50, volume V. of Sudder Dewanny Reports, Musst DuUu- 
bee versus Manee Bebee. Then as to the performance of the 
ceremonies, there are the evidences of seven of the family omlah 
to the fact of the tonsure, &c., having been performed in the 
house of the adopting father, that Eishorenundun himself report- 
ed to the collector on the day of the adoption, expressly stating 
that he had taken the boys in adoption, and the plaintiff's peti- 
tion on the 29th Bysakh 1250, which is quite silent r^arding any 
defects in the ceremony, only takes exception to the supersession 
of her rights by departure from the custom of the family. There 
is also the reception of these two boys into the family, and their 
continuance there up to the time of the adopting father's deaths 
and also the want of anjr positive proof on on the part of the plain- 
tiff, that the ceremonies of tonsure, &c., were ever performed in 
the family of the boys' natural father. These facts rest on evi- 
dence which the pleader on the other side has not been able to 
impugn in any way. 

Judgment. 

The Court, upon careful consideration of all the arguments set 
forth in this case, see no reason to differ from the conclusions at 
which the judge had arrived. It is possible that some acts were 
done by Eishorenundun on the evening preceding his death, 
which might appear to mark an intention to recognise the plain- 
tiff as his successor ; but neither can we be satisfied that these 
acts were performed by him in full possession of his faculties, nor 
is there testimony on the plaintiff's part of any deliberate and 
complete acts, by which the rights ordinarily attaching to an 
adopted son could be held to have been cancelled and superseded. 
There is, indeed no testimony, on the plaintiff's part, as to the 
nature of the arrangement intended by Eishorenundim in res- 
pect to the adopted boys, then forming an acknowledged part of 
his family. Had there been really a deliberate diversion of the 
main inheritance from them to the plaintiff, some provision on 
their behalf would unquestionably have been made by him. 

In regard to the validity of the adoption by performance of the 
prescribed ceremonies, we find that Eishorenundun, on the day 
of receiving the boys, formally announced to the collector that 
he had taken and adopted them, evidently implying that all 
needful ceremonies had been then complied with. We find 
actual evidence on the record to the performance of those cere- 
monies, which, so confirmed by the statement of Eishorenundun 
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himself, seems to us deserving of credit It has not been rebutted 
by any testimony on the part of the (plaintiff) appellant, excepting 
negative statements of witnesses, who say they did not see the 
ceremonies performed. There has been no attempt to prove that the 
rite of tonsure had been completed before the boy Gopendur- 
nundun Doss left the family of his natural father. Such a fact 
alone could have rendered his adoption void. It is well estab- 
lished by the precedents, to which the respondent s pleader 
has referred, that the adoption of a Soodur boy (otherwise 
eligible) in Bengal is permissible at any age previous to his 
marriage, as that of boys of the higher castes is at any age before 
investiture with the thread (oopanayana,) 

For these reasons, we consider the adoption proved and valid, 
and reject the appeal of appellant with all costs. 

The 27th June 1853. 

Pebsbnt : 

J. DUNBAR, Esq., Judge. 

H. T. RAIKES, Esq., Officiating Judge. 

Petition No. 147 or 1863. 



In the matter of the petition of Sree Bullub Goopt and others, ^ 
filed in the Court, on the 21 st March 1853, praying for the ad- appii^toi for 
mission of a special appeal from the decision of Mr. F. Skipwith, special appeal, 
judge of zillah Sylhet, under date the 15th December 1852, affirm- ^^^e'l^^''^ 
ing that of Radhagobind Roy, principal sudder ameen of that district, dentlif Jhe^ 
under date 22nd February 1847, in the case of Gunesh Ram Goopt, case, Mr. a. 
plaintiff, versus Sree Bullub Goo^t and others, defendants. d'^^V'^ tiS* 

It is hereby certified, that the said application is granted on the BwTand* 

following grounds : — others, of 27th 

The judge's decision in this case is recorded at pages 120 and January 1853, 
121, of the printed Decisions of zillah Sylhet, for the month of i3^?ri'3^'"* 
December 1852. which rules 

The judge dismissed the appeal, because the representative of ^^ * case 
one of the originjj co-appellants had not appeared and joined ^*^^.^^jj., 
in carrying on the appeal, with reference to the decision of this cunmtances 
Court of the 16th June 1861, which rules that all co-plaintiffs or are such as to 
co-appellants must act together. That decision has since been ^^on^be- 
modified by that in the case of Mr. A. Grant versus Dwarkanath tween the 
Bose and others, bearing date the 27th January last, in which it partiespresent, 
was held^ that on the withdrawal of one or more out of several SJ'i^^^^Si^' 
joint plaintiffs, the case does not necessarily fall, but if the cir- drawaiofone 
cumstances are such as to admit of decision, it may go to trial, op more out of 
We admit the special appeal, and remand the case, in order that jofnrSiifls 
the judge m'ay dispose of it with reference to the above precedent. 
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The 28th June 1853. 

Presejst : 

J. R. COLVIN, Esq., \ . , ^ 
J.DUNBAR, Esq., 7^^^^- 

H. T. RAIEES, Esq., Officiating Judge. 

Case No. 75 of 1852. 



Regular Appeal from the decision of Movhee Syud Fuzl Rvhbeey 
Principal Sudder Ameen of East Bu/rdwan, dated 26th November 
1851. 

KHAJEH SIRWAR HOSSEIN KHAN, (Defendant,) Appellant, 

versiLS 

SHUMSOONNISSA BEGUM and NAWABEE, (Plaintiffs,) 
Respondents. 

Vakeels of Appelkmt — Mr, J, 0. Waller and Baboo Kishen 
Kishore Ghose. 

Vakeds of Respondents — Baboo Ramapershad Roi/y Moondiee 
Ameer Alee and Syud Murhumut Hossein, 

Held that, Suit laid at rupees 19,774-9-6-2. 
n^on^had ^^^ plaintiffs sued for possession of certain wukf property, for 
once been duly a pension granted by (Jovemment, and also for possession of a 10 
given for the annas share of the property of Nowab Ehajah Ahmed Hossein, 
riihlh^o?r deceased. The plaint sets forth that the latter, who was the elder 
case, laid in brother of the two defendants, and husband of the plaintiff, Shum- 
formd pau' aoonissa, and father of the co-plaintiff, Nawabee, was mutuwullee of 
'topotSm^^ the Mukbirah of Ehajeh Unwur Shiiheed, and received monthly 
?oa^in " frona the collector an allowance of rupees 821-6 3, and held pos- 
different session of certain landed properties ; that the said mutuwullee died 

^^**?4i'on* on the 17th Jyte 1247 B. B., upon which the defendant, Khajeh 
Swuidlbie'* Sirwar Hossein Khan, brother of the deceased, suppressing the 
taken to stand names of the two plaintiffs who were then residing at Lucknow, 
S«fi t^T^\ fraudulently got himself served as heir, and appointed mutuwullee 
was sSuck^ ^ succession to the deceased Ahmed Hossein Khan, 
in consequence The defendants denied the validity of the claim, asserting the 
^mt ^^** right of the next brother to succeed, and objected to the manner 
directed fw^ ^^ which the suit had been laid. After disposing of these objec- 
ther inquiries tious, the principal suddcr ameen went into the merits of the case ; 
as to the pK)mt He Submitted the question of succession to the office of mutuwullee 
and^oJ^h T* according to the terms of the original imperial sunnud to the 
renewed per- Mahomedan law officer of the zillah, who replied that the towleeut 
mission to try devolved uDon the daughter of the deceased mutuwullee, under the 
one*^iah was ^"^^ of the sunnud. The principal sudder iBtmeen accordingly 
not sought, or overruled the plea of right founded on family custom and usage, 
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advanced by the defendants, and declared the plaintiff Nawabee gi^^n, whra a 
entitled to towleeut. He decreed that the plaintiff Nawabee ^p^e&SSd 
should receive the entire portion of the wukf property, and that upon the close 
she and her mother should get ten-sixteenths of I5g, 3c. Ik. of those in- 
share of the landed properties, with mesne profits and interest. **°A^^iea of 
Mr. Waller, for the appellant, represents that an issue must first misjoinder, 
be taken in law, as, though not entered amongst the general issues, ^ot made in 
it is one which affects the validity of the whole proceedings. It is, ^^^ ^o^ 
that the principal sudder ameen had disposed of the case without admitted in 
obtaining the nrevious sanction of this Court, which was essentially appeal, it rais- 
necessary, as tne properties lie in two distinct jurisdictions. guch ^a^nte 

Baboo Kiahen Kishore, on the same side, reads the order of the error or defect 
principal sudder ameen on the back of the plaint, showing that ^ law as to 
he did not apply for permission to try the case in his own Court, SjJnt b«i. 
because permission had already been given when the plaint pre- no daim to 
viously filed had been submitted for that purpose. Permission Bhaw in a gra- 
was given to the plaintiffs by the Court below to sue in formd I^J^^J^. 
pauperis, on the 6th March 1849, and the plaint was accordingly ance, granted 
filed. On an appeal to the Sudder Court on the point of pauperism, wider Regu- 
inquiry as to the property at Patna was directed by Mr. Jackson, ^^l^^^^^j^ 
on the 30th July 1849, on which the case was struck off. After the entertaiaed by 
inquires at Patna had been completed, an order, to the effect that the Coarts m 
the plaintiffs might file their plaint, was again passed on the 29th ^^iij*^' 
December 1849^ in accordance with which the present plaint having nopro- 
was filed on the 7th February 1850. vision corres- 

From this it is clear that the nlaint, for which permission had J^^^^^® 
been given by the Sudder Court, had been entirely struck off, and ii.^ieguiation 
therefore, on the institution of anew plaint, anew permission was sjuy.ofisod, 
indispensably necessary. ^^^i^®^^^ 

The Court, after readmg Mr. Jackson's order of the 30th vif of isn. 
Jul^ 1849, upon the application of the present appellant. Of two mat- 
stating that there was property in Patna> which had not been J^®^ * **^ 
enquired into, and threiore opposing the plaintifi^s application inciud^^^Ta 
to sue in formd pauperis, find that it directed further inquiry sxut, the su- 
to be made upon that point. The necessary technical cbnse- ^***'^**^^®^ 
quence therefore was, that the original petition of plaint was fi^^theinvw- 
struck off, and on the pauperism of the plamtiffs being establish- tigation, all 
ed on the ftirther inquiry, a new plaint became necessary. Strictly <^*» ^Z}^^' 
according to the letter of the law in such cases, it would have db^ed i^the 
been proper to have made a fresh application to this Court to try plaintiff, and 
the suit m Burdwan, after the filing of the new plaint. A case, ^ ^^^^> ^^ 
however, such as the present one is not to be found in the Re- je^t of^contoo- 
ports. The cases in which remands have been made with a view yersy, was de- 
to fresh proceedings, they are dted in the case Syed Abbas ^i^ed in this 
Alee, versiis Mussamut Sakheera Khatoon, decided on the 4th *^c!rastruc- 
January 1853, Report, pages 17 to 21,) were suits in which no per- tion of a royal 
mission to try the case in a particular zillah had ever been given Bunnud of 
by this Court. In the present instance, complete permission lutd ^^ ** ^^ 
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ciaping a joint been given, but owing to an imperfection in the inquiry as to 
the*Un^de- P^^P^^ism, the first pkint fell to the ground. It is clear that Mr. 
Bcendantsof Jackson, in his order of the 30th July 1849, had no intention of 
the grantee to interfering, with the trial of the case in Burdwan, but desired 
an^actuaidi^^ merely that there should be further investigation as to the plain- 
vSion of the' t^ffs' means. The principal sudder ameen, considering the former 
property in its permission under these circumstances to be still in force, went on 
?he^^hanie^f ** with the suit. The Court must always be reluctant to remand 
the duti^ ^ * case, and to render lengthened proceedings void when the law 
incident to the leaves to them any option. They have, in this spirit, always given 
wukf. ^ liberal construction to Act III. of 1837, and not insisted on the 

ed in^fOT^ fo"^ ^^ instituting suits regarding the same general property in 
mity with that diflferent zillahs, before giving permission to have them tried in 
Sr°hfl^ fit^S one particular zillah. There is no doubt, that substantially lull 
it behi/ai»o authority had been given to try this case in East Burdwan, tnough 
eriven to two from the fresh inquiry on pauperism, it became necessary to file a 
oftheUneai rfo novo plaint. Under these circumstances, the Court do not 
1;^^*^^^^^^ think that they are compelled to treat the proceedings as null ; 
who were not they reject this issue, and proceed to the consideration of the 
represented in issues on the merits, theToUowing list of which has been filed on 
the cause. ^^^j^^j^. ^^^j^^ appellants. 

First, — The plaintiffs, alleging that according to the Ma- 
homedan law their rights in the disputed property were not joint, 
but separate and distinct, the point to be mvestigated is, whether 
by suing jointly they have not acted contrary to the rules of the 
Courts, and whether their case is not therefore liable to a nonsuit ? 

Secondly y — ^Whether the plaintiffs ought not to be nonsuited 
by reason of their not including as defendants all the heirs as 
mentioned iii the answer of the defendant Surwur Hossein ? 

Thirdly, — ^As the plaintiffs, alleging that the property which is 
wukf should not be divided, have jointly sued for the wukf pro- 
perty, without any mention as to how the right of being mutu- 
wullee devolved upon them, the widow and daughter (of the de- 
ceased proprietor,) and as according to the Mahomedan law the 
title to the office does not devolve on more than one party, the 
point to be investigated is, whether the case of the plaintiffs is 
not liable to a nonsuit ? 

Fourtiilv, — Whether in the present case the plwntiffs were not 
bound to have made the Government a defendant, and if it be 
deemed that they were, whether the plaintiffs ought not to be 
nonsuited on accoimt of their not suing against Govern- 
ment? 

Fifthly, — ^Whether with reference to the tenor of the sunnuds 

{>ut forward by both parties, the injimctions of the Mahomedan 
aw, and the circumstances of the case, the plaintiffs are entitled 
to the office of mutuwuUee ? 

Sixthly, — The plaintiffs jointly claimed the office of mutuwullee, 
and the principal sudder ameen, considering Musst. Nawabee enti- 
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tied to it, ^ve a decree in her favor. Whether such finding of 
the said judicial officer is not contrary to the prayer of the 
plaint i 

Seventhly, — Whether the evidence adduced by the plaintiffs, and 
the futwa or law opinion delivered by the Mahomedan law officer, 
iqpon which the decree is founded, are good ? 

Eighthly, — Whether the evidence adduced by the plaintiffs 
regarding the right to the property left by Ahmud Hossein, and 
decreed by the principal sudder ameen, is sufficient to warrant 
the lower Court in pronouncing a decree ; and whether, with refer- 
ence to the evidence adduced by the defendant, he is not entitled 
to be entirely exempted from the liabilities of this suit ? 

The Court remark that the first issue is on the admissible 
nature of the plaint taken in itself ; the second and fourth issues 
rest on defect of parties, even though the plaint may be admis- 
sible. The pleader proposes to argue the first of these issues, as 
standing on its own distinct groimds. 

Mr. Waller, — The plaint is bad, as bein^ laid for separate indi- 
vidual interests in a joint action. This is not like a case of 
Hindoo joint heirs, suing for an inheritance common to all. The 
plaint is laid for two things : — ^the private property left by the 
deceased, in the proportion of their alleged shares of two annas, 
and eight annas, or ten annas in all ; ana for the whole property 
attached to the wukf, with the office of mutuwuUee, on the ground 
that such property aaid office are not partible, — ^and on the alle- 
gation that the brothers have no right, the plaintiffs sue for the 
whole of such property and office, and not merely for a proportional 
share. The right of a wife is two annas under all circumstances, 
whatever be the number of heirs ; the right of a daughter varies in 
proportion to the number of heirs. There can therefore be no pri- 
vity of interest between them, so as to justify their suing jointly. 

The Court are of opinion, that as this plea was not taken in the 
lower court, there is no such absolute error or defect in law as to 
render the plaint bad. The plaintiffs state their separate interests, 
and also their reasons for suing jointly for the wukf as a whole. 
The merits of this claim may be good or bad ; but there is no 
reason in the nature of things why thejr should not be heard in 
v^erence to the actual rights of the parties present in Court. 

Mr, Waller on the 2nd and 4th issues. — Ashruff Khan was the 
original gryitee of the sunnud on which this suit was instituted. 
He had one son, Mahomed Hossein Khan, who had two wives : one 
Fuheemoonissa Begum ; the other known merely as the second 
wife (name unknown). He had children by both. By the fiirst, 
Ahmud Hossein Khan, Hyder Hossein, Sirwur Hossein, AUee 
Hossein and Bustee Begum. Ahmud Hossein's wife is Shumsoo- 
nissa, and his daughter Nawabee, plaintiffs. By the second, he 
had Khajah Abbas Hossein, Khajah Mendee Hossein and Nujee- 
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boonissa. The heirs of Mcndee Hossein and Nujeeboonissa have 
not been made defendants. (The sunnud is here read, to show 
that the true construction of the grant is, that it is given gene* 
rally to the family, (mutaalikan) 

6'*V3-^W f^^r^o*^ V^ 6^^ ^^' ^^IXXxx^ lx4^'f W *^^^^ 
Mj ^bs^9jhy9 K*: 4»»Mi? 5^4^^ •^^y j!>^^ ^j^^ ^— ^ ^^^^ c!*»(}> 
<xS J JjXt ^ l^St ci ^^^ (2j^ «xiu* Ukj y^ y^':kM»j 
Looking at the 

terms of the sunnud, I contend that it was unquestionably neces- 
sary to make the whole of the heirs of the original grantee defen- 
dants in this suit. The plea of some of the heirs not having been 
made parties, was distinctly raised in the answer, and only met, in 
the reply, by a statement that the answer admits that Sirwur 
Hossein is in sole possession of the towleeut, and besides that, 
Mendee Hossein was only a step-brother of the last incumbent, 
Ahmed Hossein, and could therefore have no claim as heir to 
his property. 

The Court here observe that it appears that the question of 
defect of parties, in this case, rests on the essential matter of con- 
troversy between the litigants ; namely, whether the general 
inheritance is to be reckoned from Ashniff Khan, the common 
ancestor, or from Ahmed Hossein, the last possessor; and therefore 
postpone the determination of this issue until the merits be gone 
mto. 

The Court request the pleader to take up the fourth issue, in 
regard to the alleged defect, by reason of the Grovemment not 
having been made a defendant. 

Mr. Waller y in support of his argument on this issue, reads a 
portion of the answer, raising the objection that the Government 
should have been made a defendant A portion of the reply was 
also read, meeting the objections by stating that no appointment 
of a mutuwuUee had been made by Government under Regulation 
XIX. of 1810, and therefore Government was not a necessary 
party. 

The Court here intimate that it will be necessary to ascertain 
what the true character of this pension of rupees 321-5-4 monthly 
is ; whether it ever has been recognized by Government as belong- 
ing, by hereditary right, to the family of the original ^antee ; or 
whether it has been treated as a pension strictly under Kegulation 
XXIV. of 1793, all questions connected with the continuance or 
discontinuance of wrdch, or of the party to whom it should be 
paid, are reserved by that law exclusively for determination by 
the executive Grovemment. They consider it proper, therefore, 
that the Board of Revenue should be requested to send to this 
Comt all correspondence connected with the pension granted 
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for the tomb of Ehajah Unwui Shaheed, in the town of Burdwan 
which may be calculated to throw light on the points above 
indicated. The Senior Government pleader, being engaged for a 
private party in the cause, the Court direct that notice of two 
weeks be served on the Government through the junior Govern- 
ment pleader for the purpose of appearance being made, if desired, 
on the part of Government, in order that it may state whether 
it disputes the jurisdiction of the Courts in the cause as 
between the private parties, or if it should admit the jurisdiction, 
that it may put this Court in possession of the documents and 
grounds on which the jurisdiction may be foimd. The Court 
would also be glad to be informed, whether the rajah of Burdwan, 
makes any separate payments to Government, specially on 
account of this pension, as being referred to in his tahood ; or 
whether he pays a gross sum of revenue without any mention of 
this particular allowance. 

Mr* Waller requests, that it may be recorded, that although he 
does not object to any documents being sent for for the informa- 
tion of the Court, he does object to the Government being admit- 
ted to make any appearance at this stage, as the propriety of 
making the Government a defendant was specially pleaded by the 
defendant (appellant) below, and the plaintifis refused to do so, 
assigning reasons for that refusal. 

28th June 1853. 

The case having been taken up again this day, the vakeel of the 
Government represents, that he is instructed to state, that the 
pension in question, is one of the discretionary allowances refer- 
red to in Regulation XXIV. of 1793, of which the Courts are 
expressly forbidden to take cognizance. The history of the al- 
lowance, he observes, is this : — ^The first mention of it is to be found 
in a statement, submitted by the collector of Burdwan to the 
Board of Revenue, dated Ist June 1787. This statement appears 
to be a statement of apparently pensionary charges, called for by 
the Board ; in it Durga Ehajah Unwur is put down, at rupees 
3,690. The charge was sanctioned by the Board's letter of the 8th 
idem. No special notice regarding the allowance is to be found 
in the arrangements contracted with the rajah of Burdwan at the 
time of the permanent settlement. The next notice to be found of 
the pension is in the Board's letter No. 336, dated 12th June 1838, 
replied to by Government, under date 14th August of the same 
year, authorizing the continuance of the pension to the then in- 
cumbent, stated to be about 80 years of age, and directing that 
after his death, an investigation to ascertain whether the tomb 
was in existence, and whether the fimds were appropriated to its 
maintenance, or to the private purposes of the receiver, should be 
made. The Board reported the death of the incumbent to Go- 
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vernment, on the 11th December 1838, and in a letter, dated 8tk 
January 1889, the Government directed a reduction and re- 
arrangement of the pension, part of it to be appropriated to the 
purposes of a school. The Board have no intimation that that 
order has ever been recalled or modified, although from a copy of 
a letter from the commissioner of the division to the collector of 
Burdwan, of the 15th September 1840, which is in the record, it 
appears the commissioner, of his own authority, authorized the 
substitution of the name of Ehajah Sirwur Hossein, the defen- 
dant, for that of Ahmud Hossein on the pension list. 

The Court here intimate, that so much of the plaint as prefers 
a claim to the Oovemment pension must be dismissed. The 
reasons will be stated at len^h in the judgment. 

Mr, Waller^ for the appeUant, then proposes, with reference to 
the fifth issue, which has regard to the piaintiJORs' claim to the office 
of mutu¥rullee, to argue how the above decision of the CJourt, on 
the claim for pension, affects the right of the plaintiffs to carry 
on the suit for the towleeut : he contends that the Government 
in giving the pension gave it for the towleeut, and directed how 
much was to be given to support the tomb, and how much to the 
mutuwullee as. subsistence, &c., &c. ; besides, he urges, that there is 
another ground why the Government should be made a party, 
with reference to Regulation XIX. of 1816, regarding endowments. 

The Court intimate, that the directions of the Gk»vemment 
regarding its gratuitous pensionary allowance are for its own 
discretion, but do not make it a necessary part in a suit for pos- 
session of the tomb, the land attached to it, and the profits arising 
therefrom, with which it has no concern, nor is it necessary to 
bring Government into the case, with reference to Regulation 
XIX. of 1810, as the property has never been brought under the 
management of the local agents, and a mutuwullee nominated 
under the provisions of that law. 

Mr, Waller^ on the fifth and sixth issues. — I contend, that in 
this case Shumsoonissa, the widow of Ahmud Hossein can, by no 
possibility have a claim to the towleeut, and is in fact excluded 
from it by the decree. The value of the whole suit is rupees 
19,774, out of which the claim as to the towleeut, including the 
pension and the land, is rupees 16,466, which being deducted 
from the whole amount, leaves rupees 3,318 ; therefore, this latter 
sum represents the utmost extent of the interests which Shum- 
soonissa could have in the case, conjointly with the other plaintiff, 
by inheritance from Ahmud Hossein. Any dispute regarding her 
right would have been decided so as not to harass the appellant 
by the chance of an appeal to England ; whereas, by joining it to 
the litigation regarding the towleeut, it becomes appealable to 
England, and the defendant is subjected to the chance of many 
needless expenses. Admitting even that Shumsoonissa held 
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herself to be entitled to a joint possession of the office of mutu- 
wnllee and its profits with the daughter Nawabee, as alleged in 
the plaint, the principal sadder ameen ought to have only decided 
as to the correctness of that joint claim, but he has not done so. 
After setting aside the joint claim to the greater part of the pro- 
perty in dispute, that is, the wukf property, he has made the co- 
' plaintiffs interplead among themselyes, and decreed that property 
to only one of them, the daughter Nawabee. This is not a 
case in which Shumsoonissa could have had any reasonable 
ground for coming in as a co-plaintiff for ^e towleeut. There 
18 a contest between the parties, as to the parties from whom the 
lineal descent is to be reckoned, but boui agree in the prin- 
^le of lineal descent, and it is obvious that the widow of Ahmud 
Hossein could stand in no such relation. There could be no issue 
upon this plaint and pleadings as to the right of one ];Leir only, it 
being an admission in the plaint, that though the thing sued for 
is indivisible, several heirs may get it, and it is precisely to such 
a question is applicable the doctrine that plaintiffs must stand or 
fiedl together, that is so long as they remain co-plaintiffs ; this is 
not a question of the withdrawal of one plaintiff and of another 
carrying on a suit for a separate right, and moreover, the indivi- 
dual right of any one plaintiff was no issue in the case, and there- 
fore cannot be tried. 

Baboo Ramwpersaud Roy, for the. respondent. — I beg to call 
attention to passages in the plaint and the reply, which show that 
with the consent of the mother, Shumsoonissa, the exclusive per- 
sonal title of Nawabee to the towleeut, was asserted, and put in 
issue. 

The passage in the plaint shows, that though the claim to the 
towleeut appears to be preferred as a joint one, to a thing in itself 
indivisible, yet the very passage in which that claim is stated 
refers to the royal grant, which lays down the rule of lineal descent, 
and therefore the right of the widow could not substantially have 
been preferred or contended for. 

The passage in the reply referring to that precise rule as laid 
down by the grant, shews that an exclusive personal claim was, 
with her mother's consent, made by Nawabee, the daughter, to the 
towleeut, on the ground of her lineal descent from her father. 
The same thing is repeated in another passage. 

The Court intimate, that for reasons to be stated in the decision, 
so much of the decision of the lower court as relates to the succes- 
sion to the personal inheritance of Ahmud Hossein should be 
set aside, that matter having been improperly mixed up in this 
suit, with the main controversy reffarding the office of mutuwullee 
and the emoluments thereof, and therefore direct that the question 
of the merits of the claim to the towleeut, as raised by the sixth 
issue, be argued. 
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Baboo Kishen Kishore Ohose, — There is no question between 
the parties as to the tomb and its precincts being a wukf endow- 
ment. The sunnud of Shah Alum is also admitted by both 
parties. That simnud was granted to the family (MuUicUtkan) 
of Ashruff Khan in perpetual lineal descent. MsJiomed Hossein 
was the son of Ashruf Khan, and he was father, both to Ahmud 
Hossein and Sirwur Hossein. The plaintiff Nawabee, as daughter of 
the former, is one dcOTee further removed than Sirwur Hossein. 
The fiitwa of the zillah law officer and the decision of the prin- 
cipal sudder ameen are founded on the erroneous supposition 
that the line of descent should be taken from Ahmud Hossein and 
not from Ashruff. 

Judgment. 

The first point that has arisen in this case is the admissibility 
of the plamt, in as far as it claims any portion of the money 
allowance granted by (Jovemment. On this point, there can be no 
doubt that that portion of the suit is barred by Regulation XXIV. 
of 1793. That Kegulation has no provision corresponding to the 
rule of Section II., Regulation XXIV. of 1803 (as explained by 
Regulation VI. of 1817,) which declared that pensions granted " as 
indemnifications for aMymgha, ayma, or other lands held by 
simnuds, conferring a right in perpetuity — ^resumed by such Go- 
vernment, shall not be liable to resumption on the death of the 
persons who now receive them ; but are to be regarded as proper- 
ty, and are to descend to the heirs of the present and future 
receivers, and are declared liable to be sued for and inherited in 
the same manner as other property." The decision of the prin- 
cipal sudder ameen, as to this part of the case, could not there- 
fore stand, under any circumstances. 

The next point that arises is whether the suit is to be held 
inadmissible by reas<m of Shumsoonissa having been a co-plaintiff 
with her daughter, Nawabee, on the question of the towleeut, the 
valuation of which part of the suit, including the pension, was 
rupees 16,456, with which she, Shumsoonissa, on the pleadings in 
the reply, had confessedly no connection, while the joint amount 
of her claim and that of Nawabee, for their several shares of the 
personal inheritance of Ahmud Hossein, is only rupees 3,318, or 
a value not appealable to England, though the claim would 
become so by being added on to the distinct claim of Nawabee 
for the wukf property. On this point, we are of opinion that 
the suit as to the principal matter of the towleeut is not vitiated 
by the circumstance of tne minor claim to the personal inheritance 
of Ahmud Hossein being preferred along with it. The claims are, 
however, distinct in their character, depending upon different 
rules of inheritance. The inheritance as to the towleeut is to be 
reckoned from the grantee, Ashruff Khan, in direct lineal dscent. 
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according to the terms of the sunnud. The personal inheritance 
from Ahmud Hossein is, on the other hand, to be governed by the 
ordinary rules of division and descent by the Mahomedan law. 
We think it proper, therefore, to exclude from this suit all that 
regards the claim valued at rupees 3,318-9-6-2, and to modify the 
decree of the principal sudder ameen, by annulling so much of it 
as regards the question of inheritance from Ahmud Ho9sein. 

In regard to the claim to the wukf property, we have first to 
remark that the principal sudder ameen was in error in referring 
the case for the opinion of the law oflficer. The relative rights 
of the parties were to be determined on the just construction of 
the royal sunnud, which was not a question for decision by the 
law officer, but exclusively for determination by his own court. 
As to the substance and correctness of his opinion on the siibject, 
we think that he is not warranted in assuming, that Ahmud 
Hossein had so become the established and recognized mutuwuUee, 
as that the lineal descent should be reckoned £rom him, and not 
from the first grantee under the simnud, Ashrufi* Ehan. Ahmud 
Hossein had possession for only a short period, from the death of 
of his father, Mahomed Hossein, in December 1838, till his own 
death about 18 months after. No exclusive personal right in him 
had been declared by the Courts, or could have become vested in 
him in so short a period. We have, therefore, to consider the rights 
of the parties in regard to the endowment, simply with reference 
to the terms of the grant itself. These seem to us to be very free 
from doubt ; they declare a joint right, in all the lineal descendants 
of Ashruff' Khan, to share, without any actual division of the 
property, in its proceeds, with the duties attaching to them as 
regards the maintenance of the tomb. Upon such a deed neither 
can the plaintiff, Nawabee, have a right to any exclusive enjoyment 
and administration, nor can the defendant (appellant before us) 
Ehajah Sirwur Hossein, the neirt surviving brother of Ahmud Hos- 
sein, who was the father of Nawabee, have such a right. All the 
sons and daughters of Mahomed Hossein, or, if any of those are dead^ 
their lineal descendants, must be held entitled to share, in the ratios 
of the deceased's share, according to the proportions fixed for sons 
and daughters by the Mahomedan law, in tne proceeds of the endow- 
ed property, and all must be held to have an interest in the 
general administration of the endowment. It is admitted by both 
parties, that there were in existence, at the time of suit, Mendee 
Hossein, the son of Mahomed Hossein by a second wife, and 
Nujeeboonissa, a daughter of his by the same wife, who have not 
been made parties to this suit. These persons are equally entitled 
to share with the lineal decendants of Ahsrufi^ Ehan, who were 
present in the case ; and they, or, if they should have died, any 
of their lineal descendants who may be now living, must be consi- 
dered to have their right to participate equally with the other lineal 
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descendants af Ashruff Khan, who are before us, and will have the 
benefit of this decree as if they had been represented in the cause. 
We therefore reverse the decree of the principal sudder ameen, 
awarding sole possession of the towleeut to the plaintiff, Nawabee, 
and direct that the ri^ts of all the lineal descendants of Ashruff 
Khan be awarded to them on the principle above laid down. Any 
party having an interest in the su^ect matter, sufficient to sustain 
such a suit, may take such course as he may be advised in order to 
the proper administration of the public or general uses of the 
endowment, such as the orderly and efficient management of its 
afiairs, and the maintenance of the tomb. That is a matter dis- 
tinct from the present litigation, which has reference only to the 
personal rights of the several parties concerned in the inheritance. 

The awsurd of costs is as follows : — 

The plaintiffs will bear the whole proportional costs of the suit 
on the amount of the value of claim to pension disallowed, or 
rupees 3,856, together with the claim to the personal inheritance 
of Ahmud Hossein, also disallowed, or rupees 3,318-9-6-2, in all 
rupees 7,174-9-6-2. As regards the remaining proportion of the 
valuation, vifi, rupees 12,600, the parties will bear their own sepa- 
rate costs. The decree of the principal sudder ameen is modined 
accordingly. 
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The 29th June 1853. 

Present : 

J. R. C0LVIN,E8Q.,)^ , 
J. DUNBAR, Esq., ]^'^^' 

H. J. RAIKES, Esq., Officiating Judge. 

Case No 418 op 1851. 



Regular Appeal from ike decision of Mirza Mahomed Sadiq 
Khan, Principal Sudder Am^en of Ziliah Sarv/n, dated 25m 
June 1851. 

BABOOS BEETTUKDEONARAIN aih) BASDEONARAIN 
SINGH, (Defendants,) Appellants, 

versus 

SHEO GOLAM SAHOO, Plaintiff, and PROMUTH 
DEONARAIN, and othbes, (Dependants,) Respondents. 

Vakeel of Appellants — Bahoo Kishen Kishore Ohose. 

Valceds of the Respondent, Sheo Oolam Sahoo-^Moonshee 
Ameer Alee arid Mr. J. 0. WaUer. 

Appeal laid at rupees 18,362-10-9, being in part decreed against Azur-i-peeh- 

the appellant. ^ • v. , • ^^<^- 

This is a suit on one of the ordinary zur-i-peshgee leases in taming, first, a 
Behar, with a condition of payment of rent certain, and appro- contract fop 
priation of any remaining proceeds, for a term stated ; with power ^^ ® ^^^®'^' 
of enlargement of term if the whole principal sum should not be certain, and 
repaid. *^6n a con- 

The principal sudder ameen decreed the amoimt claimed in part- ^i^prf^J^ 
The pleader for the appellant argues the first issue, as to the ©fSie residue 
sufficiency of the stamp on which the alleged zur-i-peshgee docu- of the proceeds 
ment is written. if^d^on<i'' 

The transaction is of a bond for rupees 13,600, to be paid down a*}^ ^^ i^^ 
in one sum after a given term. This requires a stamp of rupees interest held 
40, according to Articles 7 and 35, Scdedule A. Regulation X. of ^J^ * ^- 
1829, which lays down an uniform sum for bonds and mortgages, to^ 'stomped 
The stamp for a simple bond or mortgage to that amount would both as a lease 
be rupees 40. But, in this case, there is another condition to pay for the amount 
under all circumstances rupees 1,866, as annual rent to the lessor p^^J^ l^d 
and mortgagor, with liberty to appropriate the remainder as pro- as a mortgage 
fits of the advance. Now this is, undoubtedly, a separate contract *^*^® amount 
of lease, which, according to Article 29, Schedule A, on a jumma ^4n<^"^^ 
of rupees 3,081, (the whole calculated jumma on which the village This decision 
was assigned,) would require a stamp of rupees 16, and if the ^|° confer- 
reserved rent of rupees 1,866 only be calculated as the rent ofj^^^**^ 
the lease, then the stamp should be rupees 12. On either calcu- Kh^jeh TaUb 
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Alee Khan, v. lation, the stamp of rupees 50 is insufficient, and the document 
li^^ inadmissible. 

pawed, 2nd; A Circular No. 7, of the Revenue Board, of 28th April 1852, 
March 1853 shows that this is their view of the stamp necessary on such 
^ports, page double transaction, and this view has been upheld by a full bench 
of this Court, in the case Khajeh Talib Alee Khan versus Syud 
Lootf Alee Khan, decided 2nd March 1853. The ruling of the 
Court in that case applies to the present suit. This suit is only 
for the money stated to have been advanced, but it must be de- 
termined with reference to the evidence of the deed, which can- 
not be at all received in evidence unless it be fully stamped. 

Mr. WaUer, for the respondent, contends that there is not suffi- 
cient legal doctrine to warrant the principle declared by the deci- 
sion. The stamp law is to be construed strictly, so as to carry 
no penalty beyond what is plainly borne by its terms. A double 
stamp is distinctly required by Article 30, Schedule A, for the 
class of documents there specified. Now, zur-i-peshgee documents 
are of long use in Behar and Hindoostan. The framers of the 
Regulation must have well known these, and had they intended 
to exact double stamps, they would have said so as distinctly as 
is said in Article 30 regarding documents which partake of the 
nature both of a lease and a conveyance. Then, as to the correct- 
ness of the analc^ on which the double stamp has been held 
requisite, a mortgage with whatever conditions is only a mort- 
gage. Though a sum out of the proceeds is stipulated to be paid 
in each year, that is not a rent, properly so called, and it could 
not be sued for under Regulation VII. of 1799. The conditions 
are of mutual security, and the lessor or mortgagor could not 
dispossess the mortgagee till the expiration of the nxed term, or 
the subsequent complete liquidation of his advance. 

The pleader for the respondent here begs that the document of 
contract be read at length. 

The document is read. It contains an express condition that 
the mortgagee is to pav annually, according to the fixed kists, 
without fail or excuse, the rent of rupees 1,866 to the lessor and 
mortgagor, and to appropriate the remainder of the estimated 
yearly assets, or rupees 1,215, and as much more as he could 
collect, as profits on his advance, the mehal not being redeem- 
able till, either on the expiration of the prescribed term or sub- 
sequently, the whole principal sum should be repaid. 

Judgment. 

The Court do not doubt that the engagement between the par- 
ties in this case must be regarded as including two separate con- 
tracts, — the one of lease, for the annual payment to the lessor, 
under all circumstances, of rupees 1,866, — the other of mortgage, 
as to the enjoyment by the mortgagee of the residue of the rents, 
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afkr the pavment of the reserved rent of rupees 1,866, as a security 
for the pronts or interest on the amount of his money advance. 
Upon fulfilling the conditions of the lease, the lessee or mortgagee 
would have his right to retain the property, with its remaining 
profits, as a security for the money lent by him ; but there is a 
distinct and certain stipulation of prior payment of rent to the 
lessor (not merely of Government revenue) before the mortgage 
lien could attach to the residue. 

The document is not one which, in this case, could be broken 
into parts, even if such a division could be in any case made by 
the Courts. Its whole stipulations would have to be considered 
in deciding on the claim preferred. 

Each of the two contracts must, we think, bear its own appro- 

{»riate stamp, or rupees 40 for the mortgage, and rupees 12 for the 
ease, calculated on the reserved rent of rupees 1,866, or, in all 
rupees 52. The document has been erroneously written on the 
stamped paper prescribed for a conveyance, or one of rupees 50 
only. 

The strongest point that has, in our view, been made by the 
pleader for the respondent is that as Article 30, Schedule A, 
Regulation X. of 1829, mentions one description of documents on 
which' both ad valorem duties are to be charged, regarding it 
both as a lease and a conveyance, it is incorrect, in the application 
of a penal stamp law, to hold that double duties can be required 
in respect to any other description of document, which, like the 
zur-i-peshgee leases of Behar, was in general and familiar use 
when the law was framed, but as to which it is silent. This 
consideration, however, does not appear to us to outweigh the 
argument drawn from the plain terms of the Regulation, that each 
specified kind of contract is to bear its own stated stamp. These 
provisions of the law cannot be dispensed with, merely because 
two separate contracts happen to be written on one paper. 

We agree, therefore, in the principle upheld by the decision of 
this CJourt of 2nd March last, whicn has been cited in the argu- 
ment, namely, that both stamps are necessary as above said, when 
such documents are the foundation of suit. 

We reverse the decision of the lower court, and dismiss the 
plaint with costs, but with the consequences only of a nonsuit 



Digitized by VjOOQiC 



( 572 ) 

The 30th Junb 1853. 

Peesekt : 

J. R. COLVIN, Esq., ) r^^, 
J. DUNBAR, Esq., 'j'^^*^- 

H. T. RAIKES, Esq., Officiabing Judge. 

Case No. 107 op 1862. 



Regviar Appeaifrom the decision of Mr, W, Tayler, Judge ofZHlah 
Shahahad, dated 20tA December 1851. 

IDOOKOONJRA, (Plaintiff,) Appellant, 

versus 

MUSST. BHEEKANIA, (Defendant,) Respondent. 

Vaked of Appellant — Movlvee Aftabooddeen. 

Vaked of Respondent — Baboo Oobind Chunder Mookerjea. 

Case re- Tsis is an action to recover the sum of rupees 483-151, the 

manded, as value of certain gold and silver ornaments alleged to be wrong- 
court hS ^^^ detained by the defendant, after re-payment of the loan on 
Dotted to re- account of which they were pledged. 

fep in its de- Full particulars of the case wifl be found in the judge's decision, 
cfc^Jl^^and ^'^ printed Decisions of zillah Shahabad for the month of De- 
intents of cer- cember 1861, pages 162 and 163. 

tain maha- The only document filed by the plaintiff is a suttah or chittah^ 

i^fci**^*^hj!A P^^^^TP^'^ii^ to be a memorandum in acknowledgment of the jewels 
had be^ pro- pledged, with entries of the several sums paid in satisfaction of 
dooed in the the original loan, 
cause. The r[\^ document bears no signature, and being unstamped the 

value of the . j j.j x • 'x • ^ 

oral evidence J^^® ^^ ^^* receive it m evidence. 

should have Several witnesses deposed to the facts alleged in the plaint, 
been tested ^ but the judge deeming oral evidence unsupported by any*docu- 
those booiu! ^^^T^ts insufficient to establish the claim, dismissed the suit with 
costs. 
In appeal the following issues are filed for the appellant :• — 
First, — ^Whether the plaintiff's claim is not established by the 
papers on the file, and whether the evidence adduced by the 
appellant does not accord with the practice of mahajuns, 
shop-keepers, and kotee-wallahs ? 

Secondly, — ^Whether the lower court's decision is correct, with 
reference to the circumstances of the case and the Section X. 
proceeding, and whether in the present case it was not necessary 
to call for and inspect the khata-buhee or account books of the 
shop of Sheo Dyal Kusurwanee, husband of the respondent ? 

Aftabooddeen, for Appellant. — The judge himself admits that 
there is oral evidence to the transactions stated in the plaint ; 
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and the sudder ameen, when the case was before him^ ordered the 
khata-buhee of the defendant to be produced, notwithstanding 
which, the judge makes no allusion whatever to that point, and 
did not himself send for it. The judge objects to the chittah 
being without signature, but such documents are commonly 
unsigned when given b^ mahajuns. A copy of a decision has 
been filed as evidence in this case^ in whicn a decree was passed 
upon a similar unsigned chittah. 

Judgment. 

The Court find, among the records of the case, a proceeding of 
the sudder ameen,. showing that the defendant's booKS had been 
sent for and produced, and that thing had been shown to the plain- 
tiff, and stated by him to be the books in which his transaction had 
been entered. There is no notice in the judge's decree of the a^* 
pearance, character or contents of these books. As there is 
concurrent oral evidence to the facts averred by the plaintiff, 
-which the judge puts aside only upon general groimds, we think 
that justice requires that the accuracy of that evidence should be 
tested by inspection of these books, which are the best evidence 
that a case of this kind usually admits of. 

Under these circumstances, we direct that the suit be remanded 
for a fresh decision by the judge after examination of the books. 
We remark that the unsigned chittah is not to be regarded 
as any evidence in the cause. The proof must depend on the 
Talue of the oral evidence, confirmed or the reverse, as it may be, 
by the books. 
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The 30th June 1853. 

Present : 

J. R. COLVIN, Esq.,) ,^ 
J. DUNBAR, Esq., J'^^^- 

H. T. RAIKES, Esq., Officiating Judge. 

Case No. 271 of 1851. 



Regylar Appecd from the decision ofRoyHurro Chwnder Qhose^ 
Principal Sudder Ameen ofZillah ^^'Pergunndhsy dated 2\^ 
Fefyraary 1851. 

RASMONEE DASSEE, (Plaintiff,) Appellant, 

verms 

ILAHEE BUKSH, and others, (Defendants,) Respondents. 

Vakeel of Appellant — Baboo Bungshee Btiddun Mitter. 

Vakeel of Respondent — Moxdvee Aftaboodeen, 

a snesB for S^^*^ ^*^^ ^* rupees 501-8-12-3. 
foreclosure of This is simply an appeal in the matter of costs, as shown by the 
mortgage; c subjoined issue. 

^hS-d , , Issmmbehal/ofihsapndlant. 

proyes a com- In the present case, the principal sudder ameen, although he 
plete sale of passed in favor of the plaintiff a decree for ready money, in lieu 
^®^P^P of her claim for possession of the disputed lands by foreclosure, 
before its has nevertheless diarged upon her the costs of the objectors: whe- 
mortgage to ther this order is right with reference to the circumstances of the 

itrMtSm^^- 

of A to fore. Bwngshee Budden Mitter, for appellant. — The plaintiff brought 
dosore upon a suit against Shurifoonissa and Ilahee Buksh, heirs of Mahomed 
^pe^o^B^*^** Summee, for possession of certain lands by foreclosure of mort- 
the co^ of*c &Lge, Byjnath Pundit and two other parties, each for himself^ 
in the suit held came into court, alleging previous complete sale to them; this 
l^*^^J^iod ^^ proved ; the suit for possession was thrown out, and the prin- 
against' A, cipal sudder ameen charged the plaintiff with the costs of all the 
though a' otner parties. 

^trood^ ^^d <If ^^^ wrong-doer in this case was the defendant, who sold to 
action^op* re- those parties, and their costs ought to have been borne by him. 

imbursement JUDGMENT, 

of theip 

amount to him The plaintiff may have a good ground of action against the 
*^^*^* ®- heirs of Mahomed Summee, for the costs on accoimt of third par- 
ties which he has been made to pay in this case, in consequence 
of Mahomed Summee's sale to them, before his mortgage to her, 
having been substantiated ; but it was plaintiff's suit which com- 
pelled the third parties to come into Court to protect their rights 
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in the land, and the principal sudder ameen has justly made her 
answerable to them K>r the costs of such appearance. The decree 
on that point appears, therefore, to us to be right, and we dismiss 
the appeal with costs. 

The .30th June 1853. 

Pbesent : 

J. R. COLVIN, Esq., ) ,. , 
J. DUNBAR, Esq., |«^^^- 

H. T. RAIKES, Esq., Officiating Judge. 

Case No. 18 of 1853. 



Special Appeal from the decision of Baboo Oopender Chwnder 
NyarvMrnVy Princpal Sudder Ameen of Jessore^ under date the 
24itk June 1852, reversing a decree of Moonshee AteeooUah, 
Moonsif of Talah, by nonsuiting the plaintiff, under date the 24^ 
July 1851. 

PURLHAD CHUNDER MUJUMDAR, (Plaintiff,) Appellant, 

versus 

CHUNDEECHURN BHUTTACHARJEA, (Defendant,) 
Respondent. 

VaJoedofthe Petitioner — Alee Afsur. 

This case was admitted to special appeal, on the 25th January i* ^ t^® 
1853,under the following certificate granted by Sir R. Barlow and ^''^^f ^"^ 
Mr. W. B. Jackson: — ^ Sjk^mean* 

" A mortgagee sues for money lent by him on mortgage, against to protect his 
the mortgagor. ^' ^ *^P«^ 

"The mortgagor denies the mortgage bond. ^^ by him. 

" The moonsiff declares the bond proved, and decrees on it in On his default 
favor of plaintiff, for the money with interest. ^ taJdng^ wich 

" In appeal, the principal sudder ameen observes, that the terms m^agee is 
of the bond are, that if the money be not re-paid by a date fixed, entitled, with 
the thing mortgaged is to become the property of the mortgagee, Jf^r^ce *» 
and remarks that the mortgagee cannot, therefore, sue for his NoTsos^to"' 
money back, but only for the thing mortgaged. Under Con- sue fop tiie re- 
Btruction No. 898, he reverses the moonsiff's decision, and nonsuits ^^^ °^ J^ 
the plaintiff. ^S by him 

"In special appeal, the plaintiff urges that, by an order of with its inter- 
court in execution of decree, the thing mortgaged was made over ®****?*^ J^A^ 
to a third party ; that possession of it was never given to plaintiff, JJIfoJ^^t of 
and it is now impossible for him to obtain possession of it. As its mortgago 
the fulfilment of the express terms and conditions of the mortgage ^«^ 
bond has become impossible^ he urgeS; he is entitled to get back 
the money lent 
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"We admit the special appeal to try, Aether, under the cir- 
cumstances of the case, the suit was not rightly brought to recover 
the money with interest, and whether the prinapal sudder ameen's 
order ought not, therefore, to be set aside, and an award given in 
plaintiflTs favor." 

JUDQMENT. . 

The facts are these : — 

The mortgage was executed on the 28th Phalgoon 1239 B. E. 
The sale of the property, as belonmng to a third party, Shib Chun- 
der, was held in the year 1243 B. E. The mortgagor, (defendant) 
Giundeechum then put forward, in the summary sale pro- 
ceedings, his claim of right. It was overruled, and he then took 
no further step to establish his right, and so to protect the in- 
terest of a mortgagee. 

The principal sudder ameen holds that it was for the mortga- 
gee to carry on a suit to prove the right of his mortgage. But 
this seems to us an inadmissible view. 

The onm of showing and preserving his right was c^earlv on 
the mortgagor, or professing owner of the property ; and he, 
indeed, alone could have satisfactory means of carrying on such a 
suit. As he neglected to do so, we think that the mortgagee has 
good and sufficient cause, with reference to Construction No. 898, 
suing for his money with its interest^ and not to enforce his mort- 
gage lien. 

The principal sudder ameen has not given any opinion on the 
validity of the mortgage bond, but nonsuited the plaint on his 
erroneous supposition that a claim for the money would not lie. 

We reverse his decusion, and remand the case that the princi- 
pal sudder ameen may decide it on consideration of the genuine- 
ness of the mortgage bond and transaction as above indicated. 
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Thb 30th June 1853. 
Present : 
J. R. COLVIN, Esq., \r ^ 
J. DUNBAR, Wr r"*^"*- 
H. T. RAIKES, Esq., Officiating Judge. 

Case No. 82 of 1852. 



lUgular Appeal from the decision of Syud Abdool Wahid Khan, 
Principal Sudder Ameen of Moorsheaabad, dated 23rd August 
1851. 

MARY HBREXOTTS and others, (Plaintiffs,) Appellants, 

versus 

RANEE URNOPOORNA, (Defendant,) Respondent. 

VaJ^ of Appelkmts — Mr. J. 0. Waller. 

Thb plaintiff and others sued as executrix and executors named ^ zemindar 
in the will of Mt, Herklotts, deceased. who has taken 

Claim laid at rupees 7,681-6-4. ^^ ^^Uif"® 

The plaint states, that Mr. Herklotts took in putnee, on the 26th JJ^e coiiec. 
Aghun 1246, tuniff Sutenukunder, an estate belonging to the tion of the mo- 
defendant, and paid her the annual rent agreed upon for the ^*"*^ ^^^ *" 
year 1246. Delivery of possession was made in Phalgoon follow- ^ ?^n*^e 
ing, and he then discovered that the defendant's gomashta had putnee reat for 
coUected from the ryots the entire rents of that year. A suit*'*®^^J^'L 
-was then instituted by Mr. Herklotts aginst the gomashta, in- ^me^ew, the 
eluding Umopoma as a defendant, for the recovery of the rents, putneedar' 
but the suit was dismissed on the ground that such an action ^^^s.^*** ^^ 
could only be brought by Umopoma herself, in whose name ^^^Sto ftom" 
the rents had been received, and that Mr. Herklotts should sue the lands 
the defendant for any rent paid her by him -, the present plaintiffs, dnring that 
therefore, bring this action against Ranee Umoporna for the ^^^d the 
recovery of the rent of 1246, paid by Mr. Herklotts, and admitted putnee rent, 
by the ranee to have been received by her. 

The defendant admits the facts, as averred by the plaintiff, but 
pleads non-liability, as the rents collected by her gomashta, 
which are the rents due to plaintiff, were embezzlel by the 
gomashta, and never reached her hand. 

Judgment. 

The principal sudder ameen's decision is to the effect that the 
plaintiff has sought a wrong remedy, as having voluntanly paid 
the putnee rents of the year 1246 B. E. to the defendant, he can- 
not sue to recover them, but has his remedy against the defen- 
dant for such mofussil collections as have been realized, during 
that year, by her or her mofussil agents. This reasoning is, 
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under the circumstanceSy unsound. The defendant admits that 
her gomashta embezzled the collections of the year, and that she 
is prosecuting suits in court to recover the amount of them from 
him : she has thus taken on herself the responsibility of realiz- 
ing, for her own use and benefit, the mofussil collections for the 
year in question, and is not, therefore, entitled to retain the 
putnee rent, which has been paid to her by the plaintiff, without 
her (plaintiff) having the advantage of the consideration, in posses* 
sion and enjoyment of the rents, which was stipulated between them. 
The claim of the plaintiff is, therefore, just ; the decision of the 
principal sudder ameen is reversed, and the appeal decreed, with 
costs of both courts in favour of the i^pellant. 



The 30th June 1853. 

Present : 

J. R. COLVIN, EsQ.,)^^ 
J. DUNBAR, Esq., ^Judges, 

H. T. RAIKES, Esq., Officiating Judge, 
Case No. 4 op 1852. 



Regular Appeaijrom ihe decision of Mr, M. S. Oilmoref Judge of 
Uuttack, dated Uth September 1851. 

NETRANUND DOSS, (Defendant,) Appellant, 
• versus 

BULRAM DOSS, (Plaintiff,) KOONWUR SAHOO, and othkbjs, 
(Defendants,) Respondents. 

Vaked of Appdlcmt — Baboo Kishen Kishore Ohose, 
Vakeel of Respondents — Movlvee Aftaboddeen Mahomed, 

The limita- The details of this case are given at pages 119 to 126 of the 
tion of one Cuttack .^illah Decisions for the month of September 1851. 
f^n^Vwdt ^^^ ^^* ^^ brought by former holders of an under-tenure, sold 
for^ reyer- in execution of a summary decree, to reverse the sale and recover 
sal of a sum- possession of the tenure. 
™*re^^m) ^® appellants are the auction-purchasers, 
bar to an ac- Issues ou behalf of appellant, 

the plea of the Firsty — As the plaintiffs have sued for reversal of the sale, and 

plaint admits the summary orders passed in execution of the summary decree, 

fte su^iaiT ^^^^ *^® allegation of having paid the arrears of revenue, and not 

decree, but is OH the ground of the irregularity of the sale, the point therefore 

to the effect to be investigated is whether this suit for the reversal of the sale 

*^^^ wasM^ ^ proper, so long as a case be not brought for the reversal of the 

tvffied, and'a summary decree, and the decree itself be not set aside ? 
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Secondy — The main object of the plaintiffs, in instituting this suit, receipt given 
being to have the summary decree set aside, and about two jears ^^o^ts ' 
having elapsed between the date of the decree and that of this suit, amount, before 
is the present suit r^ular according to the Regulations in force ? the sale of a 

Baboo Kxshen Kishore Ohose, on the part oftiie ^P^U*"^- wSchSe suit 
The defendant, (then a plaintiff,) sued summarily for arrears seeks on ult 
of rent) and got a decree on the 15th September 1848. In that case, ground to set 
the receipt on which the judge relies waa not filed ; on execution "*^^'^^J^^^* 
of the summary decree being taken out, the plaintiff in the the sale J the ^^ 
pres^it case filed the receipt, on 8th September 1849. The daim ofthe 
collector rejected it by miscellaneous order in execution, and ch^^fS^th 
directed the sale to proceed on the same day, 12th September i-eturn to them 
1849. The decree had been given on the 15th September 1848, of their pur- 
and nearly'one year had elapsed before the receipt was produced. *^^"? S?*®? 

Ta • X J jVlv . '^ 1 '^ ^ /• J "^.Mi A. was held to be 

It IS contended, that as a regular suit was not preferred till after a matter re- 
the l^we of a year firom the date of the summary decree, the suit quiring a se- 
is altogether inadmissible, and the merits of the receipt <5annot i^|J*^^ <^ 
in any way be investigated. The pleader then refers to a case, of toe^So^n 
30th of June 1847, as establishing the principle that the Courts Bnjomonee 
have no authority, under the Regulations, to reverse a summary ^*^ Ohow- 
decision after one year, and another precedent of the 3rd Rai^Xee* 
February 1853, ruling that a suit /or damages, arising from sales Bui and 
in execution of summary awards, need not be limited to the ^^"'^J^^ 
period of one year, prescribed by Section VI. Regulation VIII. ' ^' ' 
of 1831. 

The Court find that the suit of the plaintiff is not on any plea 
contesting the justice of the summary decision, but on a plea that 
the amount of the summary decision had been paid, and that 
decision satisfied and a receipt given in proof of such satisfaction. 

To such a suit the limitation of Section VI. R^ulation VIII. of 
1831, does not apply. 

The Court then proceed to consider whether the receipt itself 
is genuine or not, on which the third and fourth issues are to be 
argued. 

Third Issue. — Out of the six persons who obtained the summary 
decree, Euroonee Sahoo alone having signed the recipt, is the 
receipt in question a document legally valid ? 

Fourth Issue. — Is the receipt adduced by the plaintiffs genuine 
and bondfidsy or is it a collusive document ? 

The pleader then argued on these issues as follows : — 

The circumstances, detailed by the judge, regarding the tricky 
and shifting character of the proceedings of the decreedar, are in 
themselves strong indications of fraud and collusion in the case. 
The judge has not considered the reasons for which the deputy 
collector deemed the receipt not genuine ; the main point was, 
that the summary decision bore date the 31st Bhadoon 1266, 
while the date of the receipt is thirteen d^ previous, but when 
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the decree perwazma was issued no receipt was shown, nor any till 
the property was actually put up for sale. Among six persons who 
were parties interested, only one of them, Euroonee Sahoo, signs 
the receipt, and the judge, admitting this, says that it is the 
practice to have such signatures ; but the plaint contains no 
plea of such special practice, and as to these very parties, when 
they took the money from the collector's treasury, they all six signed 
the receipt. At all events, if the Court consider the receipt 
genuine, there is no reason why the sale should be reversed, as 
the plaintiff can have damages awarded to him ; the decree also 
contains no provision for the return of the purclmse-money. 

Judgment. 

The Court do not think that any question of contravention 
of the rule of limitation of suits brought to contest the justice of 
summary awards, fairly arises in this case. The plea of the 
plaint adniUsthejiiStioeo{ ihe summary decree, but is to the effect 
that the decree was satisfied, and a receipt given for the payment 
of its amount, before the sale in dispute was held. The point at 
issue is, whether the decree was so satisfied and a receipt given for 
it before the sale, so as to render the sale invalid by reason of the 
demand under the decree upon which it was made, haying been 
already liquidated : — Such a suit is undoubtedly not within the one 
year limitation, and must be decided on its merits. 

As to these, the Court has no hesitation in stating its con- 
currence in the view taken by the judge. Any quantity of fake 
and tricky dealing on the part of the holders of the siunmaiy 
decree can, in no way, affect the strong direct evidence to the 
authenticity of the receipt. The pleader for the appellant has not 
attempted to shake that evidence otherwise than by arguments 
drawn from the inconsistent and fraudulent proceedings of the 
parties referred to. The artlessness and informality with which 
the receipt is prepared as for a decree already passed, whereas the 
decree was only on the point of being passed, is to our mind a 
powerful indication of the genuineness of the document, and so 
also as to the signature of only one party, Euroonee Sahoo, being 
attached to the receipt. A forgery would have been more com- 
pletely made. 

We concur too with the judge that it is very natural and 
permissible, with persons of the class of the litigants in this suit, 
that the signature of only one member of Eartick Sahoo's fswlj 
should be affixed on behalf of all of them. 

We therefore see no ground to disturb the decision of the judge, 
and dismiss the appeal with costs. 

The appellants, auction-purchasers, have applied that the 
decree should contain a provision for the return to them of their 
purchase money; The Court, however, with reference to the pric- 
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ciple of the decision Brnomonee Dibbea Chowdrain versus Ram- 
monee Bui and others, (Keports, 1852, page 800,) hold that this 
must form matter for a separate suit. 



The 30th Junb 1853. 

Present : 

J. R. COLVIN, Esq., | , , 
J. DUNBAR, Esq., l^"^^' 

H. T. RAIKES, Esq., Officiating Judge. 

Case No. 76 of 1851. 



Regular Appeal from the decision o/ Mr. W. Luke, Judge of 
Midnapore, dated Zlst December 1851. 

SREEMUNT LAUL khan, (Defendant,) Appellant, 

versus 

JOHN COCHRANE, Assignee op the Estate of COCKERELL 

AND Co., (PlAINTIFP,) RESPONDENT, 

Ma. G. YOUNG, Thied Pabty. 

Vaheds of Appellant — Moanshee A meer Alee, Baboo Svmbhoonanith 
Pundit, Sreenauth 8ein and Mr, Peterson. 

Vakeds of Respondent — Baboo Ramapersaud Roy and 
Mr. J. 0. Waller. 

Vakeels of Third Party, Mr. G. Yoimg — Mr. R. Norris and 
Baboo Kishen Kishore Ohose. 

Stop laid at Compan/s rupees 92,576-12. The particulars claim for 
of this case are given at pages 140, 141, 142 and 143 of the Mid- ^^J^H^^l 
napore Decisions for December 1851. S?b-iea»e, with 

The Midnapore estate was sold in 1244, and purchased by back-i-ents of 
Messrs. Watson and Co. ^'"S" 

Subsequent to the siJe, the defendant, a shikmee proprietor of hold tenure, 
the estate, gave a lease of Hoodah Satputtee and its appendages, upon a decree 
for five years, to Mr. Macdonald, the proprietor of the Nuzzur- ^o,J^f 7^^^ 
gunge indigo concern, and in 1247, for a valuable consideration, rior lessee to 
renewed the lease on the same term from 1250, the date of ex- Ws higher te- 
piration of the first lease, to 1267 Umlee. In consequence of "^aufoi^ 
some arrangements between the Government and Messrs. Watson uctiffM made 
and Co., the estate was restored to the former proprietors, with from the lands 
the exception of the jungle mehals retained in farm by the Wat- rf^^disT^- 
sons, within which Hoodah Satputtee, &c., are situated, and thus sessing by a 
both defendant and his lessee, Mr. Macdonald, were ousted from third party, 
the hoodak Mr. Macdonald sold his rights and interests in o^to«^iaii6o 
the factories to Cockerell and Co., who sued the Watsons, in- oTSme, and 
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interveniag eluding the defendant, for possession, but withdrew the suit. The 
circuindtanc^,^ ^^£^^^2^^^ Subsequently sued the Watsons for the recognition of 
thrmore eq^- his shikmee rights, and obtained a decree, giving him possession 
table course of hoodah Satputtee, &c., with wasilat from 1245 Umlee. The 
th* *^DOTf™'^- Assignee of Cockerell and Co., seeing defendant restored to the 
anoe of^e""' possession of the rights he held when he granted the leases to 
contract of Mr. Macdonald, sued him for the performance of those contracts, 
*h^^^ ^^' f cl^i^^^g possession of the farms and the profits thereof from the 
its*tOTm,butto date since which he was deprived of them, 
leave tiw The judge gave a decree in his favor. 

plaintiff to ^jj^ pleader for the appellant, Moonshee Ameer Alee, puts in a 

cwnpiete re- ^^^ ^^sue for argument in the first place, namely, whether the 
medy as he plaintiff, who is Assignee of Messrs. Cockerell and Co., is compe- 
co«^de^bii8h tent, with reference to Section XXIX. of the last Insolvent Act, to 
inmonej^ institute the present action without permission of the Supreme 

damages. Court. 

On this point, the Court observe that this objection was never 
raised in the Court below and cannot now be considered, but 
with reference to the fact, as to permission have been given the 
vakeels of the respondent show a " nunc pro tunc" order, granting 
leave to the plaintiff to institute the present action. 

At this stage of the hearing, it was notified to the Court that 
Cochrane, the respondent, had presented ia petition, intimating 
that his interests in the suit had been transferred by him to 
William Scott, whose name he prays may be entered in the appeal 
court. 

The Court direct that his name be so entered, but not so as to 
affect the responsibility of the Assignee, the original plaintiff, for the 
costs or other consequences of the suit. 

The Court then directed the arguments to proceed on the first 
issue, recorded by the pleaders on behalf of the appellant : — 

Firsts — The plaintifl^^is the Assignee ; the property sued for is not 
entered in the schedule ; and Messrs. Cockerell and Co., previous 
to taking the benefit of the Insolvent Act, had, in a c€Lse brought 
by them {or possession and wasilat of the very uame property, 
tendered dusibardaree (whereby they gave up the above claim,) 
stating that they were entitled (only) to get damages, &c. : the 
point therefore to be investigated is whether this claim of the 
Assignee can be heard and entertained by the Court now ? 

Secondy— Whether this suit of the plcdntiff can be heard notwith- 
standing he claims wasilat, without including as defendants 
Messrs. John Watson and Robert Watson, who dispossessed him 
and appropriated the produce of the disputed property ? 

Thim, — ^Whether the ijarah can remain in force although the 
conditions on which it was granted were not fiilfiUed, amd 
whether with reference to the stipulations contained in the deed 
relative to the ijarah, the plaintiff has a right to sue for possessiwi 
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and wasUat ? — if so, it is still to be seen whether, with reference 
to the pleadings and documents adduced by both parties, the man- 
ner in which the zillah judge has, in his decision, awarded posses- 
sion and wasilat is right ? 

The Court direct the dustburdaree dated Slst March 1842^ 
referred to in the issue, to be read. 

The Court then directed the third issue to be joined with the 
first, and the two argued together as comiprehending the whole 
merits of the case. 

The pleader for f^pellant then caused the ijara pottah to be 
read, and remarked that, although the appellant put the lessee 
into possession, and although his engagement was under all cir- 
cumstances to pay him rent^ he never did so, and as he did not 
pay, there was unquestionably a right on his client s part to resume 
the fkrm ; and the petition of dustburdaree^ which notified his, 
lessee's, intention to sue for danuiges, implied that he had given 
up all claim to sue on the specific contract. 

The insolvency of Cockerell was not declared till some years 
after the date of the dustburdaree, and no notice of any claim 
arising out of this lease was entered in his schedule. 

Mr Peterson, on the part of the appellant, addressed the Courts 
imd remarked that as the party who put in the dustburdaree 
made a clear relinquishment of his suit, and elected to sue for 
damages, he cannot now come forward to compel a specific perform 
mance of the contract lease, and to claim back-rents. 

Regarding these back-rents, the mere fact of appellant having 
got wasilat from another party, under different circumstances, 
such as incurring risk and expenses, &c., in which the present 
party never shared, cannot be a reason for this part of the claim 
being awarded against him ; that the respondent taking no part in 
the proceedings of appellant, and leaving him to fight the battle 
against Watson and Uo., clearly shows that he considered appelhuit 
was acting for his own interest solely, and that respondent had 
relinquished all wish to benefit by such proceedings^ There can 
be no doubt that Messrs. Cockerell and Co., after filing the dust- 
burdaree, would have considered themselves relieved fix)m any 
obligation under the contract entered into with Mr. Macdonald^ 
which they thus virtually repudiated, and they could not have 
been compelled to perform any part of the agreements. The fact 
that the insolvents so regarded the dustburdaree is also shown by 
their never entering any such item as the farm, or the lien so con- 
stituted on the estate, in their schedule of property filed in the 
Supreme Court. 

So far from Messrs. Cockerell and Co. having anv right to 
daim wasilat from the ^pellant in consequence of the lease from 
Messrs. Watson and Co., there is a statement in the plaint, in 
the suit which Sreemunt Laul Elian brought against the Watsons 
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for possession, in which Sreemunt Laul Khan distinctly stated 
that they have relinquished all interests in the cause of action, 
and have reserved to themselves the right of action against 
himself for damages only ; Had Messrs. Cockerell and Co. intended 
or wished to guard their now interests under the lease, they 
would have filed a counter-petition, contradicting the statements 
of appellant, and in defence of any interests they considered might 
revert to themselves imder the contract. 

The Court here intimate that, on the result of their considera- 
tion of the case up to this stage, they think the Wrongest points 
in favor of the appeal, to be met on the part of the respondents, are 
these : — That the claim for wasilat up to the period of Sreemunt 
Laul Khan's regaining possession, cannot be, imder any circum- 
stances, wasilat as due from a wrongful dispossessor. Sreemunt 
Laul was not the dispossessor, but John and Kobert Watson ; As to 
the claim for possession and wasilat after the period that Sree- 
munt Laul Enan recovered possession, under the decree of this 
Court of 1848, — ^the lapse of time, and intervening eyents, have 
created an unavoidable change in the circumstances of the 
parties. The Court is not called upon to compel the performance 
of the entire contract, as it stood ab initio, but of the residue of a 
contract, of which only the minor part of the term has to run ; all 
the acts of the plaintiff up to the mstitution of this suit were such 
as to point to his looking only to the remedy by damages ; it is 
not shewn that there are any special circumstances in the case, 
through which money damages would not be sufficient compensation 
for any injuries sustained, so that complete justice would not be 
done between the parties,, except by giving over the land itself for 
the seven remaining years of the lease. 

Mr, IToZfer then,onthe part of the respondent, replied. — Although 
the pottah itself does not state any consideration to have been 
given for it, yet as disclosed in the plaint, and not denied in the 
answer, the inducement for the renewal of Macdonald's first 

C[)ttah was a loan on the part of Cockerell and Co. to Sreemunt 
aul E^han. This is a contract for the performance of which, 
during a period of its term, circumstances intervened so as to 
suspend its effect and operation, as between the parties for that 
term, but when one of the parties is replaced in a position to per- 
form his part of the contract, the terms of the contract are com- 
Cbely, revived as to both parties. As in this case the appellant 
regained possession with the profits not merely attaching to 
proprietary rights, but with the profits of actual occupancy to 
which the other contracting party was entitled, such other party 
has an undeniable claim to be placed in statu qiu), and to receive tiie 
profits appertaining to his tenure of occupancy which the other 
party has drawn. Supposing, for instance, that Macdonald had been 
put in possession of his farm in any manner, and had obtained all 
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the back collections of his farm firom date of. dispossession^ he 
would have been bound, undoubtedly, to pay the rent to Sreemunt 
Laul, for each year, out of those profits. So, on the other hand, 
Sreemunt having recovered possession with all the profits accruing 
during the time of dispossession, he is bound to remiburse to res- 
pondents his profits on the farm. 

The Court ought, as nearly as possible, to place each party in the 
position they are entitled to occupy, without giving one an ad- 
vantage over the other. Even if technically the money cannot be 
claimed as wasilat from Sreemunt Laul, there is no reason why 
the Court should not award the amount as compensation, or as da- 
mages. The Court does not always adhere to the rule of restricting 
the award in a suit for wasilat to what comes strictly under that 
term. In the case of Wuzeer versus Deverinne, decided by the 
Court on the 15th March last, a khoodkhast r^ot^ who had been 
illegally ejected, sued for wasilat against Devermne, against whom 
wasilat could not be decreed because he had not appropriated the 
proceeds of the jote, the award being, however, given in the 
nature of damages against the party who had done the wrong. 

Bahoo Ramapersatid, on the part of Mr. Scott. Although the 
form of the suit is for wasilat, the plaintiff is entitled to 
compensation for the loss sustained by him ; let a case be suppos- 
ed. — The Government dispossessed the Baja of Burdwan and the 
mokurrurreedars, and took the estate into khas management. 
The raja, who was malik, appealed to England, and got the resump- 
tion decree upset, with an order that the whole amoimt collected 
by Government should be given back to the raja. Supposing 
the raja refused to give possession to the mokurrurreedars, and to 
reimburse them minus the rent due to himself, would that hold in 
any Court ? Here is a similar case ; both parties were dispossessed, 
and suffered equally ; now one has been replaced in his property, 
and the other seeks from him possession and an account. The 
mere term, wasilat, is of no consequence. 

Judgment. 

We do not think that the decree of the judge can be upheld in 
this case. 

If the appellant has done an act which he cannot justify, in not 
restoring the plaintiff, respondent, to possession, for the remainder 
of the lease, of the farm of Hooda Satputtee, after he, appel- 
lant, himself recovered possession of his estate, he is answerable 
to the respondent for all damages thence arising. But there is no 
allegation on the rec(»rd of special circumstances which should 
render money damages an inadequate remedy for such an injury, 
and it appears to us that it is in a suit for damages that the real 
merits of the dispute between the parties, as turning on their 
alleged breaches of good faith towards each other, can best be 
determined. 
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The Court cannot, at this late period, compel the perfbrmance of 
the entire contract of lease, of which seven years had elapsed at the 
date of this suit. All the acts of the respondent, up to the institu- 
tion of the present suit, must naturally have led the appellant to 
the belief that the claim against him would only be for damages, 
and that he was therefore free to dispose of the lands of the 
hooda as he might think best. The dustburdaree filed by the 
respondent in the suit against John and Robert Watson, on the 
30th March 1842, is not, indeed, regarded by us as a waiver or 
renunciation of all right to demand repossession of the land firom 
the appellant, Sreemunt Laul Khan, under new circumstaaoes. 
But coupled with the circumstance that the respondent, during 
the four years for which the suit by the ^pellant for recovery erf 
possession of the hooda from J. and R. Watson, was pending in 
the Courts, gave no sort of notice that he looked, on the plaintdOTa 
gaining that suit, to a restoration of his former subordinate posses- 
sion as farmer, (a notice which, had there been then any intention 
to prefer such a claim, would certainly have been made, since the 
entry into a complete actual possession of the hooda from J. amd 
R. Watson, as subordinate tenants, was the very matter then in 
issue,) it shows that the appellant was entitled to expect that he 
might, on the admission, direct or tacit^ of the respondent himself 
ms^e his own arrangements for the future management of the 
hooda. , ^ 

Under such circumstancesy the Court do not think that it would 
be equitable to give effect to this revived claim of the respondent^ 
plaintiff, for absolutely compelling the perfonnance of the fiEurmiiig 
contract for the residue of the lease. 

The respondent may have other remedies, but these must be 
sought in other modes of procedure. 

The claim for wasilat, for the period antecedent to the recovery 
of possession by the appellant, is evidently incorrect The i^pet 

lant during that period, was, on the 

•This was the point in the statement of the respondent hunself, 

case Wuzeer versus Deyennne j « rr u ^ u .. .^^^:«Ai1 

died for the respondent : Deve- no wrong-doer*. If he has received 
rinne was made responsible in money which IS fairly to be considered 
that case, though not for the ^ received on the respondent's account, 
S:Sf 1 ^D^g^ciT "" "* he can be sued for tTat money as the 

respondent may be advised. But the 
sum cannot be awarded in this action, in which there is a com- 
plaint for wasilat, merely as a consequence of possesaion wrongfiilly 
withheld, and in which the principal claim for possession itself 
fails. 

We therefore reverse the decree of the lower court, and dis- 
miss the suit with iJl costs against the respondent, plaintiff. 
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Thb 2nb June 1853. 

Present : 

J. R. COLVIN, Esq.,) r ,^ 
J. DUNBAR, Esq., f^"^^' 

H. T. RAIKES, Esq., Officiating Judge. 

Case No. 176 of 1863. 



Summary Appeal from ihe orders of Syed Ahdool Wahid Khan^ 
Principal Sudder Ameen of Moorshedabad, doled 18^ Decem- 
ber 1852. 

CHUND MUNDUL, Petitionee, 

versm 

DOORQAPERSHAD GHOSE, Opposite Party. 

Vakeel of opposite Party, — Uoonshee Fvqaeer Mahomed. 

This case was laid before the Court, with the following note it is the- 
recorded by Mr. Jackson, on the 21st April last. du^ ^ "^* 

" A respondent dies, and this appears on the nazir's return to the ^ponlnto!^ 
notice issued to him. tion of the 

" I am informed that in such case it is the practice of the Court ^®"^^*J^ 
to issue notice for appearance of the heirs of respondents propria J^^a notice 
matiiy and through the court officers^ not at the expense of the tobeiflsuedfbr 

appellant. Sw^^!!f*°** 

" I think this is erroneous practice, — ^the notice for the appear- ^^ t^is 
ance of the heirs of respondent, should issue at the cost of appel- aone only in 
lantj because those heirs are really respondents, and it is equally the cutcheny 
incumbent on the appellant to issue notice on them, as on the ^^q j^^al 
original respondent: When he does not know who they are, notice authorftiee, 
is of course struck up in lieu of being personally served ; but I can «nd of the col- 
see no reason why the appellant should not pay. SsScT^fwill 
^' In this case, the principal sudder ameen ordered the appellant be without ex- 
to give in the names of the heirs of respondent ; which he did, but penae to the 
after lapse of six weeks ; now if the order was illegal^ the appel- ^i^^l^how- 
lant was not bound to obey an illegal order, and there is no ever, p^ for ' 

laches." aay more epe- 

j^MENT. s^tsr&: 

We are of opinion that, in this case, there has been no laches on ^^^\^ 
the part of the appellant, as the order ot the principal sudder ameen, pondent 
calling upon him to give in the names of the heirs of the respondents, 
was not legal. It is the duty of the Court, upon intimation of the 
death of a respondent, to cause a notice for the appearance of the 
heirs to be issued. The practice has been, in issuing this notice, 
to follow the analogy of the Circular of the 6th September 1846, 
No. 111^ which has regard to the heirs of deceased plaintiffs and 
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appellants. That notice, as stated in tiie first rale of paragraph 4th, 
is to be affixed only in the judge's own cutcherry and in the cut- 
cherries of all "the judicial authorities and the collector of the 
district/' This of course the Court does through its ordinary 
officers without any expense to the appellant; Where the appellant 
desires anything more to be done, as a speckil seryice in the vil- 
lage or at the residence of the respondent^ he would naturally be 
called upon to pay the additional charge incurred for that purpose. 
The papers are returned to the principal sudder ameen, m order 
that he may restore tiie case to the file, and proceed with it as 
aboye directed. 
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a right to assessmentf a'nd in reaarding it as a suit exclusively 
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Jankeeram and others v, Slieo Sahye Singh. 

Bemand as above, the lower courts not having duly considered 
and shown the nature of a settlement of a resumed ayma village, 
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Assoor Singh v. Dnrbaroo Mnndul and another. 

Decision qfthe lower court amended. With reference to precedents 
citedf the Court hold that on coT^ession qf judgment by one out qf 
two or more defendants, a decree must necessarily pass against 
the party so cotfessing, ... 600 

Ifanmgram Agnrwalla v. Jeadhtm Beoparee. 

Bemand on ^cial appeal. A third party cannot be made a 
defendant %n a suit, at the plaintiff s request on the plea that 
this third party became security for ike appearance of the origi- 
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defendant being uncible to substantiate the arfence thus set up, 605 
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Sheikh Bahadee and others v. Shaker Mahomed. 
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when in support qf other evidence duly recorded in a suit, merely 
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Mr. Istaphanos M. Baran v, Bobert Watson. 
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his property in dispute, ... 622 
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others. 

A suU to reoerw a ChvemmetU tale far arreart qfrweime will not 

lie tf it be brought not on the ground th€U awg cf the conditiotu, 

stated in Section V., Itegulation XI, of 1822, hcwe been ffiolcUed, 

but on the grounds, that the arrears dUie were withheld by certain 

co^harers who subsequently pv/rchased the estate benamee^ ... 623 

MoBst. Seelabutty and others v. Earn Gopal Singh. 

Decision qfthe lower court reversed, the plaintiff in an action for 
the recovery of money alleged to have oeenpatd by him on behalf 
^dtfendafUs having faiied to produce the requisite proqf the 
onus of which lay on hipi, ... 626 

MuBst. Slnndnn Bebee v. Sheo Golam Singh. 

Institution qf a summary suit for arrears is necessary b^fbre a 
malih can send a sezawul to make the collections qfa mehod. 

The defendant who had illegally appointed a sezawul held to be 
responsible fir the consequences, ... 631 

Chowdree Dowlnt Singh and others v. Syed Morhamnt Alee and another. 
Decision qfthe lower court upheld in a dispute as to whether the 
boundary line of two estates was correct^ laid down in the thak* 
bust map, or in the revenue survey, ••• 632 

Soondemarain Boy v. £oochil Manjee. 

Remand on application for special appeal. The righi qf a party 
suing a ryot on a kabooleut are not prpudieed by the mere fact 
ofthe ryot executing another hahoolewt in fawyr of another party. 
The kabooleut binds the ryot, but cannot injure any one else, ..• 634 
Kishore Doss and others v. Nnbldshen Kar and another. 

Bemand as above, the principal sudder ameen, although regarding 
as a forgery the kabooleut on which the plaintiffs* claim was 
based, having proceeded to put the dtfendants to the pro<f of 
their defence in a suit thus manifestly fraudulent, ... 635 

Gobind Singh v. Anund Mahatoo. 

Bemand as abooe, the lower courts having decided the suit for a 
disputed boundary without a sufficient local invegUgaUon^ ... 636 
Baja Enayet Hossein v, Syed Ahmed Bezza and another. 

Eeld by a majority of the Court, that if a defendant pleads that 
the plaintiff is insane, and therefore incapacitated Jhm suing, 
it is iTicumbent on the Court first to determine whether suchplwh 
is true (yr not, by taking evidence on the point, ... 637 

Bhowannysnnknr Pandey v, Purem Bebee and another. 

According to the practice established by precedent no relirf wiU be 
given to a party suing for the purpose qf setting aside a benamee 
sale, avowedly made with the fraudulent intention <f drfeating 
the right qfa third party, who had a claim against the property. 
In such transactions, the Court cannot recognise any d$st%nctum 
in favor qfan ignorant fem<Ue, 

Eamdhnn Bukshee and others t;. Punchantm Bose and others. 

Appeal dismissed with costs. In a sale by childless fln^ 
widows, the parties whose interests are directly affected tn the 
disputedproperty, and not those whose interest is merely inchoate 
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IV 

andfidu/r€f a/re entitled to eue regarding the i^flradUm cf 
Hindoo law, 
A party cannot wrge his right to pre-emption ae a neeesearg iesue 
tn a euit, unless he has claimed or sued toexereise that right in 
a legal manner, ... 6il 

Pandiannnd Bose v, Syed Sleramut Alee and oiiherg. 

Appeal dismissed with costs, Mowroosee pottah on which dtfen- 
dawts* claim possession, held to be proved hy the evidence, and 
by the admissum qfone of the parties to thts suit in another 
action, ••• 645 

Maharaja Dliiraj MaHxtabohimd Bahadoor v. Nistareenee Dasaee and 
another. 
A zemindar suing a party home on his hooks as taloohdar, and 
ostensibly the pwrchaser of the talook, is justified inJiUna a . 
supplemental plaint against the real purchaser and hts hews, 
on discovering that the ostensible purchaser was a minor at the 
time of purchase, and had never held possession of the talooh, ... 647 

Mnast. Ameeroonnisaa Begnnii alias Hingoo Salieba «. Maharaja 
Hetnarain Singh and oth^. 

JSeld^ that an istemraree moohiruree pottah does not convey afiy 
hereditary right, unless such terms cu bafnrznndan or nusLi 
bad nnsl, are contained in the body cfthe deed, ... 64S 

Parsnn Singh v* Baja Singh and others. 

B^emand on appUeation for special appeal. In a suit on a new 
bond which has been executed onihe adjustment qf nUprevious 
accounts between the parties, a rrferenee to those previous accounts 
is not necessary, ... 555 

Sheikh Ejissim Alee and oiihers v, Tofuzzul Hossein. 

Decision <fthe lower court upheld. The value of stamp required 
for a document in which the moneyterms are expressed in Sicca 
rupees, must be calculated on the conversion qf Sicca into Com-* 
pan^s rupees, ... 658 

Fokeer Mahomed and others v, Sammohnn Sirdar. 

Decision qfthe lower court upheld, the plaintiff having failed to 
establish that his interests were injured by the public sale qf a 
talooh which he had previously transferred by a private sale to 
the defendants, ... 661 

Damoodnr Chnnder Boy i'. Dassee Monee Debea and others. 

Appeal dismissed in a suit brought to cancel a fhrming lease, the 
term qf which had not esmired, whilst the drfendants were in 
possession as sureties and heirs qfthe original party, ... 664 

Maharaja iKoonwur £eerat Singh «. Goyernment and others. 

Appeal dismissed with costs, Plaintiff being unable to prove his 
plea, that the dtfendafU had ac^ired possession by violence so 
as to entitle him to the extension ^ the taw of limitation under 
Clause 2, Section III,, Begulation U. <2f 1805, ... 666 
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The 4th July 1853. 

Present : 

J. R. COLVIN, Esq., Judge. 

H. T. RAIKES, Esq., Offidatmg Judge, 

Petition No. 941 of 1862. 



'•^'«/VW^«A^^A^^«^«A 



In the matter of the petition of Luchmun Pershad, filed in this ^ ^^|^ ^^ 
Court on the 17th December 1852, praying for the admission of a^i^ appeal 
special appeal from the decision of Mr. R. J. Loughnan, judge of the lower ap- 
City Patna, under date the 17th September 1852, reversing that ^'i^^^to* 
of Roy SunkurLall, principd sudder ameen of that district, ^^ the" uit as 
under date the 21st November 1851, in the case of Luchmun Per- one laid, aiter- 
shad, petitioner, plaintiff, versus Madhopershad, defendant. '^"^^wljj ^ 

It is hereby certified, that the said application is granted on the S^tto aaseas- 

following grounds : — ment, and in 

The particulars of this case are shown at pages 102 to 104, regarding it as 
Patna Zillah Decisions for September 1852. d^ve1^'>- 

^ The point raised in special appeal, which appears to us admis- possession, 
sible, is that, as the principal sudder ameen had given a decree for *»d not ad- 
rwht to assess only, — as that had been an alternative right claim- nat^^the 
ed by the plaint, — and as the petitioner had, in his answer to the present case, as 
grounds of objection submitted in appeal, stated that he was con- affected by tiie 
tent to have only that right upheld, the judge should have consi- p^|^^*De 
dered that question on the proofs existingregarding it on the record, versus Brijo- * 

The principle on such a point has been discussed in the case, mohim 
Parbutty Dey versus Brijmohun Mehtee, decided 15th July 1852, ^^^^^'g^^" 
Reports, page 686, and it was held that, where a claim to assess- ^c,*' ' ^' 
ment is sufficiently raised in a plaint, although the terms of the 
prayer may he for possessioUy the former claim may be taken up 
and disposed of on the record, without referring tne plaintiff to a 
fresh suit. 

We think that that principle applies to this case. The judge 
had a decree for assessment only in appeal before hini, and the 

K' Intiff was expressly assenting to his claim being so treated, 
e suit is laid at eighteen times the annual value, so as to cover 
the issue of the invalid lakhiraj. The opinion of the collector as 
to the liability of the land to assessment had been taken, and was 
filed in the case. The judge ought, we think, under such circimi- 
stances, to have decided on the claim of assessment, without re- 
gard to the ftirther plea for possession. 

The special appeal is admitted, and the decision of the judge 
being reversed, tne case is remanded to him tliat he may decide 
on the right of the plaintiff to assess the 17i beeghas of land to 
which the plaint refers. 
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The 4th July 1863. 

Pbbsent: 

J. R. COLVIN, Esq., Jvdge. 

H. T. RAIKES, Esq., Officiating Jvdge. 

Petition No. 116 of 1853. 



Remand as Ju the matter of the petition of Sheo Suhaye Singh, filed in this 
f^w'<L^urt8 C^^"^ ^^ ^^^ 15th March 1863, praying for the admission of a 
nothavingduiy special appeal from the decision of Oolam Asgur Ehan Bahadoor, 
considei-ed aud principal sudder ameen of zillah Shahabad, under date the 15th 
t^ot^'^C- becember 1852, reversing that of Mr. S. DaCosta, additional 
Uement of a moonsiff of Arrah, under date the 12th March 1850, in the case of 
resumed ayma Jankeeram and others, plaintiffs, versus Sheo Suhye Singh, peti- 
Sthe*^ tioner, defendant. 

plaintiff sued It is hereby certified, that the said application is granted on the 
fop admideion following grounds : — 

^tVr^^ce ^^^^ ^ ^ ^^ ^^^ participation in a settlement of a resumed 
totheprovi- ayma village, brought within a few days before the expiry of 
sioiiB of Regu- twelve years from the date of that settlement. 
^^^ an"the ?^^ »^* ^^^ therefore, within the period of limitation. But the 
moon8iff*8 principal sudder ameen had decreed for the plaintiffs, on proof 
coopt having which he considers sufficient of a purchase by them of the rights 
Mitepwi^nthat ^^ Parties who had, he thinks it, also established enjoyment of a 
point after mcUiko/noh right in the ayma village before its resumption and 
declaring the settlement. 

^to^i^ ^y The settlement record is itself not referred to, nor is it shown 
on what ground of title or preference the settlement was made 
by the revenue authorities, with the defendant, petitioner. 

The moonsiff, who held the suit to be barred by limitation, fur- 
ther added in his decision, that the courts coiUd not interfere 
with a settlement made by the officers of Government under 
Regulation XIII. of 1825, and referred to the case, Goordyal 
Singh and others versiLS Mirza Ameer Beg and another. Reports, 
Sudder Dewanny Adawlut, 1849, page 309. 

This addition to a decree, dismissmg a claim on limitation, was 
in itself irregular, and the nature and particulars of the settle- 
ment are not duly set forth. 

We admit the special appeal, and reversing the decrees of both 
lower courts, remand the case to the moonsiff's court, that his view 
as to limitation being now over-ruled by this court, he may pass a 
regular judgment on all the facts and merits of the claim, with 
full advertence to the character of the settlement made by 
Government with the defendant. 
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The 5th July 1853. 

Presbnt : 

Sib R. barlow, Baet., 1 ,- ,_ 
J. DUNBAR, Esq., ]J^es. 

H. T. RAIKES, Esq., Officiating Judge. 
Case No. 74 of 1852. 



Regvlar Appeal from ike decision of Mr. C. Mackay, Principal 
Sudaer Ameen of Dacca, dotted Srd September 1851. 

HURRYPERSHAD MUJUMDAR, and others, (Defendants,) 

Appellants, 

versus 

HURKOOWUR TAGORE, (Plaintiff,) Respondent. 

Vaked of Appellants — Mr, J. Q. WaUer. 

Vakeds of Respondent — Baboos Ramapersaud Roy, Kishen 

Kishore Ohose and Bungseehaddim Mitter. 

Suit laid at rupees 16,002. 

This is a suit for possession (with mesne profits) of 1,000 Suit for po8- 
beegahs of alluvial lands, formed by the filling up of a por- S^y^^^f 
tion of the lake Dhole Soomoonder. These lan£, tne plaintiff several sepa- 
claims as pertaining to kismuts Kowlapore and Khowaspore, &c., "**« decisiona 
in hifil zemmdaree, pergunnahs Sheyrdea and Harailee. Disputes onwo^^nonT' 
have existed between the parties for some time past. In five suited, there 
several instances, in which their differences have been brought ^>eing no such 
under the cognizance of the authorities according to the provisions ^™,|^^;|^ °^ 
of Act IV. of 1840, the matter terminated in favor of the adverse would entitle 
party. The plaintiff has, therefore, been compelled to bring this the plaintiff to 
action for recovery of possession, alleging dispossession of 500 ?*®^?,^!f^' 
beegahs in 1249, 200 beegahs in 1251, and 300 beegahs in 1252 r^n^ro^- 

B. S. cification of 

Hurrypersaud and Moheshchunder Mujumdars and I^<>* ^'^Jim*^! toe 
komar Sircar, in a joint answer, state that they are proprietors of la^dswed for, 
moorousee and kharijah talooks and jote jummas in kismut Eow- is notsuffident 
lapore, pergunnah Sheyrdea ; that the lands claimed by the plaintiff ^ ^^^^ 
as new alluvion are in reali^ original soil, and have been m their p^on th?" 
possession for ages, as estabhshed in the cases under Act IV. of lands to be 
1840. »*^«» ^P» ^ 

The other defendants Twith the exception of five, who admit the i,epaid by the 
plaintiff's right) some oi them jointlv and some for themselves several defen- 
deny the plaintiff's claim, and assert tneir own right as proprietors ^^^ ^^^*® 
of talooks and jote jummas, and in one instance of a petty lakhi- ^^^SSe^wpa- 

raj tenure. rate, and this 
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1 

defect in the Eighteen persons appeared as objectors in this case, stating 
corodb^'the t^^*^ ^l^^y tave not been made defendants, although their landLs 
deputation of ^^^^ within the boundaries laid down in the plaint, 
an ameen by Two grounds of nonsuit Were urged, first, — that all the dak- 
^^^^^ hilkars had not been sued ; secondly, — that the reversal of an order 
quantity of^ under Act IV. of 1840, in case No. 16 of 1848, had not been jjrayed 
lands held by for, although the lands to which that order related fell within the 
each of the de boundaries laid down in the plaint. The principal sudder ameen 
on ante. j^^j^ ^^ ^y^^ g^^^ point, that it was sufficient for the plaintiff to 
have sued those whom he considered to be in possession, denying 
as he did the possession of any others ; and on the second point, 
hejfound that the lands referred to, in case No. 16 of 1848, were 
identical with those in case No. 342 of 1842, which was included 
in the plaint. He considered, therefore, that there were no suffi- 
cient grounds of nonsuit. 

The principal sudder ameen held that the defendants had 
utterly failed to establish the adverse claims set up by them, 
respectively, and as he thought that, under the circumstances of 
the case, the onus probandi rested with them, he considered him- 
self bound to award possession to the plaintiff, whose asser- 
tion, that the lands in dispute were alluvial soil formed by the 
influx of the waters of the Ganges, he held to be fully establish- 
ed by the pijoceedings of two ameens deputed to the spot and by 
other proofs. The true area of the disputed land having been 
found to be 725 beegahs 12 cottahs, the whole was made over to 
the plaintiff, with exception of 102^ beegahs, the ascertained 
property of others. , The claim to wasilat for a period anterior 
to the institution of the suit was rejected, as the principal sudder 
ameen thought the plaintiff's own neglect had led other parties to 
appropriate the lands as they formed. 
The following issues are filed on behalf of the appellants : — 
First, — The plaintiff, respondent, instituted this suit upon the 
allegation of having been dispossessed of the disputed property 
under Act IV. decisions, and the defendants, appellants, stated 
that they had been holding the disputed property from a long 
time ; the point therefore to be mvestigated is, whether the 
plaintiff has proved to the satisfaction of me court that he was 
in possession of the property twelve years before the date of this 
suit ; if he has not, whether his suit is not barred by lapse of 
time? 

Secondly, — ^Whether the plaintiff ought not to be nonsuited on 
account of his not duly specifying in the plaint the boundaries 
of the property claimed by him ? 

Thirdly, — It appearing from the plaintiff's own allegation, that 
he has been dispossessed of the disputed property under orders 
passed in different Act IV. oases unconnected with one another, 
and that the property is held by several parties having distinct 
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interest, the point to be investigated is, whether the plaintiff can 
in one and tiie same action sue all the possessors of the lands in 
question ? 

FowrtMy, — ^Whether the plaintiff ought not to be nonsuited by 
reason of the disputed property being held by parties other than 
the defendants ? 

FiJVUy, — ^Whether the principal sudder ameen's decision, in- 
asmuch as it is grounded on papers connected with an inquiry 
made by an ameen, is right and correct ? 

SixiJdyy — Whether the plaintiff has proved his claim, and 
whether the onus probcmdi was not with him ? 

Seventhly, — Whether the principal sudder ameen's decision, 
either in respect of the award of possession or the award of wasi- 
lat, is correct with reference to the circumstances of the case and 
the evidence on the file ? 

The Court direct that the third issue be first argued, as.bearing 
on the admissibility of the plaint. 

Mr. Waller, for appeUanis, — There should be a separate suit 
for possession in every separate instance in which it may have 
been given under Act IV. of 1840, with separate boundaries. 
The several parties sued by the plaintiff, who hold possession 
under the orders of the criminal authorities, passed under the 
law above quoted, are perfectly distinct and have not one common 
interest, so as to admit of their being sued together. The plaint, 
therefore, is bad, as containing different causes of action arising 
on different dates. 

Baboo Ramapersavd Roy, for respondent. — In all suits, the 
main question is, whether the plaintiff's claim is or is not one. 
In this case, the suit is by the land-holder of a settled pergun- 
nah, who by the law. Section XXXL, Regulaticm II. of 1819, has a 
right to all the waste lands included in the boundaries of his 
estate. It is not a suit between him and the proprietor of other 
independent estates, but between the land-holder and talook- 
dars in that pergunnah. The right of the plaintiff is one, 
and the whole issue in the case would be, whether the lands now 
claimed were lands distinct from the holdings pleaded by the 
defendants. The plaintiff has not to look to' what conflicting 
pleas may be raised by the defendants, provided he finds that his 
ground of action is one. In the published Select Reports, volume 
VII. page 364, there is a case, Oma Chowdrain verstis Indermonee 
Chowdrain, in which this has been distinctly ruled. It was 
therein held, that the ground of action being one, a suit can be 
entertained, notwithstanding that distinct claims be set up by 
the defendants. I apply t;he principle to this case, and I say that the 
plaint as laid is not bad. The fact that there were several 
cases under Act IV. of 1840 is not material, as involving 
the question of unity of cause of action. The plaint distinctly 
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shows the persons by whom the plaintiff was dispossessed, 
and the dates of dispossession are given, and although boundaries 
to each particular parcel of land have not been specilSed, 
one general boundary of the whole of the lands in dispute has 
been given, and this, under the circumstances of the case, is 
' sufficient. 

Baboo Kishen Kishore Ohose, on the same side : — ^The ob- 
jection now urged was not taken in the lower court. I beg 
to call attention to a decision of this Court, dated the 20th 
January last (Bindessoondur Dassea, and others appellants, versus 
Meheroonnissa Ehatoon, respondent) ; in that case a plea of 
misjoinder by defendants, (appellants,) founded in the lessors of 
plaintiffs not having been made parties in the lower courts was 
rejected, as the appellants had, without taking this objection, 
joined issue on the merits. I contend, therefore, that the 
objection urged on the ground of misjoinder cannot be listened 
to. It is true, there are a great many defendants in the suit, 
but three only, viz.^ Hurrypershad and Moheshchunder Mujum- 
dars and Puddokoomar Sircar, who filed a joint answer below, 
have appealed. They have not shown, nor can they show, 
that they have been in any way prejudiced by other persons 
having also been made defendants. The appellants have not in 
their answer alleged that they have a right to a certain number 
of beegahs. They have merely denied the plaintiff's right in 
general terms. The appeal, however, is brought for the whole 
quanity of land in dispute. 

Mr. Waller^ in reply : — The rights and interests of the several 
defendants are so entirely separate and distinct, that they cannot 
possibly be included in one suit. Some of the defendants hold 
possession of small portions of land, why should they be compelled 
to have anything to do with a suit for 1,000 beegahs ? I will show, 
that the objection now taken was urged below. (Mr, Waller 
here reads a passage from the answer, which shows that 
objection is made as to one plaint being admissible against 
five distinct cases, under Act IV. of 1840.) The defendants have 
been forced to appeal upon the whole suit, because the plaintiff 
has not mentioned any boundaries quoad the lands held by them, 
or by any of the defendants separately. It is true that an ameen 
was deputed, who has found separate possession of distinct parcels 
by the several defendants, but in the case of the Raja Oomakoo- 
mar Roy, appellant, versus Maharaja Rooder Singh, respondent, it 
was held, that if the plaint be defective in r^a^ to boundaries 
no proceeding of an ameen can rectify it. I rarther say, that the 
very fact of the ameen's finding separate and distinct possession 
proves that the plaint is bad, as making parties co-defendants 
in a suit, who have no connexion with each other. 
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Judgment. 

We are of opinion that the plaint, as it is brought, will not lie. 
Although a common ground of action bas heen pleaded, the case 
discloses no such community of interests as would entitle the 
plaintiff to sue the defendants jointly ; the times and causes of 
action, with reference to the several cases according to Act IV. 
of 1840, under which the defendants now hold possession, are 
distinct ; the responsibilities of the several defendants must be 
also distinct ; and wasilat which is claimed, if awarded, must be 
made with reference to the quantity of land held by each separate 
defendant, of which there is no specification whatever. In short, 
there is nothing in the plaint wnich connects the defendant or 
defendants, alleged to have dispossessed the plaintiff of a smaller 
portion of the lands at one particular time, li^ith the defendant or 
defendants alleged to have dispossessed him of an infinitely larger 
portion at another time. There is altogether such a mixing up 
of different grounds of action, and such an absence of precision 
in the plaint, that we cannot but regard it as inadmissible with 
reference to Section III. Regulation IV. of 1793. An ameen was 
deputed bv the Court to ascertain the quantity of land held by 
each of the defendants, but this proceeding cannot be held to 
cure the original defect in the plaint. (See the case of Raja 
Ramkoowur, plaintiff, (appellant,) verstis Maharaja Rooder Singh, 
defendant, (respondent,) decided on the 15th January 1852, to this 
effect). A plaintiff must clearly specify in his pleadings the par- 
ticular lands sued for, so as to enable the defendant to state 
defensive pleas in regard to them. In this case a general speci- 
fication of boundaries, including all the lands sued for, was given, 
but none such as would enable the Court to apportion the lands 
to be given, up or the wasilat to be paid on each portion, by the 
sever^ defendants, whose interests are entirely separate. 

We, therefore, nonsuit the plaint with costs. 
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The 7th July 1853. 

Present : 

Sir R. barlow, Bart., 1 j ,_ 
J. DUNBAR, Esq, ]Jy^e8. 

H. T. RAIKES, Esq, OfCnating Judge. 
Case No. 407 of 1852. 



Special Appeal from the decision of Mr. W. J. H. Money, Judge 
of 2i-Pergimnah8, tmder date the I5th March 1852, affi/rming 
a decree of Baboo Hurrochwnder Ohose, Principal Sudder Ameen 
of that dtstricty dated Srd April 1851. 

JOYNARAIN BOSE, (Plaintiff,) Appellant, 

verstLS 

HURKALEE BANERJEA, (Defendant,) Respondent. 

Vakeels of Apj^eUant — Baboos Ramapersavd Roy and Kishen 
Kishore Ghose and Mr. J. G. Waller. 

Vakeel of Respondent — Baboo Sumbhoonath Pundit. 

the^^r"^ This case was admitted to special appeal on the 11th August 
court reversed. 1852, under the following certificate recorded by Messrs. Jackson 
In the char and Mytton : — 

?i*^^ton ^^ ^' •^' Jackson. — " This is a suit by an auction — ^purchaser 
wh^ the de- to enhance rent on the defendant, who pleads a grant in perpetuity 
fence rests, at 10 annas Sicca per beegah, the jud^ dismisses the claim, 
metfdon is « Several grounds of special appeal nave been set up ; I hold 

t^ as the the genuineness of the document produced by the defendant in 
original deed support of the tenure is not open to question, this point having 
formi^^tiie x^qh established to the satisfaction of the judge ; the same remark 
^ej^the applies to the point of the identity of the land mentioned in the 
pottah should document, and the land under dispute ; this has been also esta- 
iwrawoduoed ^^^^®^ ^ ^^^ judge's Satisfaction, and it has not been shown 
or its'^-pro- ^^at there was any legal insufficiency in the evidence to those 

duction points. 

accounted for. « j^ \q also sought to impimi the sufficiency of the document, to 
prove a right to hold at a nxed rent, because it does not specify 
the extent of the land, but merely the rate per beegah : as, how- 
ever, the land is identified beyond question, the rate is sufficient 
to establish the rent. 

" But the sufficiency of the document to exempt the land from 
enhancement of rent is questioned, on other grounds, viz. : — 

First, — " That the document is a chq,r or acknowledgment of a 
former pottah or lease ; and though it recapitulates the nature of 
the lease, it is not of itself the lease ; the lease is not filed. 
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Secondhfy — "That the connection between the defendant and 
the right conveyed or recognised in the char is wanting; the 
defendant says, he obtained the tenure by purchase, the original 
grantee being Mojeebooddeen, but no proof of the purchase is 
adduced. 

" I would admit the special appeal to try the two last mention- 
ed points/' 

Me. R. H. Mytton. — " I concur in the admission of a special 
appeal to try the above points." 

Baboo Kishen Kishore Okose, for petitioner. — My client is sole 
purchaser, under Act XII. of 1841, of the whole estate. The 
defendant claims by right of purchase the mouroosee mookururee 
pottah from Mojeebooddeen MoUah. He does not put in any 
pottah of the time of Mr. Marryot given to Mojeebooddeen, but 
merely a char given to him subsequently, dated 17th February 
1774, in a case against Sahib Ram Fotdar, signed J. Taylor, Secre- 
tary protemporary. By Act XII. of 1841, the defendant must 
first prove his right and must show the original sunnud. 

Sumbhoonaik Pundit, contra. — Insists on the validity of the 
deed, which was given by a party who had power to grant it under 
the deed in question ; I have held on a fixed jumma from a period 
of twelve years antecedent to the decennial settlement, and the 
land is given on fixed rate by a competent party. This is not a 
case of /akhiraj, it is a claim to assess at pergunnah rates land 
whidi I hold under fixed tenure. There is no form required for 
a pottah, and the terms of this deed are in fact a pottah. 

JmXJMENT. 

The first point to be decided is, whether the deed produced by 
the defendant, on which a pottah is mentioned which forms the 
ground of title, can of itself be received as proof of his title, or 
must the original deed which conveys the title be produced, or 
non-production of it be accounted for. 

We are unanimously of opinion that the best proof must on all 
occasions be brought forward ; without having the original pottah 
to which reference is made, the Court cannot be certified as to 
its terms and the rights it may have conveyed. The deed now 
before us gives no specification of lands, nor even of quantity of 
lands alleged to have been conveyed by it under fixed jumma to 
the grantee. 

We therefore give judgment in favor of the appellant, with 
costs. The decision of the first point in the certificate renders it 
unnecessary to enter upon the second. 
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The 7th July 1863. 

Present : 

Sir R. barlow, Bart., ) ;■ ,_^ 
J. DUNBAR, Esq, ^J^es. 

H. T. RAIKES, Esq, Ojfflciating Judge 
Case No. 536 of 1852. 






Special Appeal from the decision of Mr. James Oramiy Jvdge of 
Diruigeporef wnder date the 20th May 1862, reversing a decree of 
Movlvee Itrat H ossein Khan, Svdder Ameen of that district, 
dated 6th August 1861. 

ASSOOR SINGH, (Plaintiff,) Appellant, 

verstbs 

DURBAROO MUNDUL and Another, (Defendants,) 
Respondents. 

Vakeel of Appellant — Moonshee Aflahooddeen. 

Vakeel of the Respondents Panchcouree MvmduL — Moonshee Alee 

Afsv/r. 

Deciwon of This case was admitted to special appeal, on the 6th October 
the lower court 1852, under the following certificate, recorded by Messrs. A. J. M. 
;;^^^- With ^iiis and R. H Mytton :— 

precedoatB '' ^^^^ particulars of this case are given at pages 36 and 36 of 

cited the Court the Zillah Dinagepore Decisions for May 1852. • 
con^i**' ? " ^^^ ^^ * claim on a bond, said to have been executed by two 
judgmen?by persons, Panchcouree and Durbaroo. Both were sued ; Panchcouree 
one out of two denied execution, pleading that the suit was fraudulent, and 
or more defen- Durbaroo in collusion with plaintifi* confessed execution and 
nms?' ne<^^ liability. The sudder ameen decreed against both defendants ; 
sariiypass Panchcouree appealed, and the judge, pronouncing the bond 
against the fictitious, reversed the decree as against both defendwits. 
^^80 con- u Yi is urged as a ground for special appeal, that the decree 
against Durbaroo, who confessed liability, should have been 
allowed to stand good. 

" With reference to the decision of the full Court, on the 7th 

June 1852, in the case of Tarneekaunt Lahooree, and the previous 

one of two judges on 3rd Mach 1852, on the petition of Porosram 

Mehtee, we admit a special appeal to try the following point : — 

" Whether in a suit founded on a joint deed of two or more 

Sersons in which one or more may confess liability, it is proper to 
ismiss the claim as against all, on the ground that the deed is 
fictitious ? 
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JUDOMBKT. 

We concur in the opinions recorded in the cases disposed of in 

this Court noted in the margin, to the 
Ranikimye,petm<mer,d«dd«i effect that on confession of judgment, 

on the 89th Jannanr 1861. j . -i • f 

Porosram Mehtee, jititionep, * ^^^^ee must necessanly pass against 
decided on the 3rd March 1852. the party SO Confessing. We therefore 

amend the judge's decision, and give 
the plaintiff a decree against the defendant, Durbaroo, who 
confessed execution of the bond and liability, with costs. 

The 7th July 1863. 

Pbbsbnt : 

Sir B. barlow, Bart., ) r ^ 
J. DUNBAR, Esq., ]J^es, 

H. T. RAIKES, Esq., Officiating Judge. 
Casb No. 430 of 1852. 

Special Appeal from the decision of Lieutenant Colonel Matthie, 
Deputy Commissioner of Assam, under date the 29th November 
1861, confirming a decree of Mr. E. A, RowlaU, Principal Assis- 
tant Commissioner of that district, dated 24ith February 1851. 

NARUNGRAM AGURWALLA, (Dbpbndant,) Appellant, 

versus 

JEADHUN BEOPAREE, (Plaintiff,) Respondent. 

VaJced of Appellant— Mr, J. Q. Waller. 

Vakeel of Respondent — Baboo Kishen Kishore Ghose. 

This case was admitted to special appeal, on the 17th August Remand on 
1862, under the following certificate, recorded by Sir R. Barlow ipedai appeal, 
and Mr. A. J. M. MiUs :— ^n^£^ 

" The plaintiff sued one Chillaram, for value of a jewel worth made^a defen- 
rupees 525, on the 13th June 1850 ; the principal sudder ameen dant in a suit 
decreed in his favor to the extent of rupees 25 only. On appeal ^^^ '^^^^^ 
to the principal assistant, the case was returned for re-investiga- onUiepiSi' 

tion. that this third 

" For reasons assigned in the deputy commissioner's decree, the ^^^^J^^* 
case was taken up by the sub-assistant. The original defendant, Il^)ea^^of* 
Chillaram, had left the district, when Narungram was made the original 
security to carry on the suit on the application of the original defendant 
plaintiff. 

" The sub-assistant decreed the amount sued for. 

"The deputy commissioner states, it is proved by evidence 
for the appellant and respondent, that the respondent had the 
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jewel ; that it was given over to the appellant, and it was not 
received back ; that it was demanded from Chillaram, appellant, 
and concludes, ' it appears the respondent will be as satisfied 
with the jewel itself as the value he has put upon it. I there- 
fore dismiss the appeal/ The claim, we observe, was for value 
of a ruby, carried away by Ghillaram. The decree provides for 
the return of the jewel. 

" We admit a special appeal to try, whether the petitioner, 
Narungram, could legally be made a defendant in loco Ghilla- 
ram on the petition of the plaintiflF on remand to the lower court, 
and if not, whether he is not entitled to exemption from the ope- 
ration of the decree passed against him V 

The case having been brought to a hearing, Mr. W. B. Jackson 
recorded the following order, on the 17th February 1853 : — 

"Send for the papers in the case, to find out how Narung 
was made defendant.'^ 

Judgment. 

The papers having been received, the case was this day again 
heard. It appears that the petitioner, who was security for ChSla- 
ram, was, on the application of the plaintiff, made a defendant 
with him ; no order to that effect appears on the record, though 
the petitioner did answer, and the judgment is given against hun 
alone by the principal assistant to the commissioner, on the 
ground that he was Chillaram's security. 

This order of the principal assistant is illegal. A third party 
cannot be made a defendant in a case, on the plea that he became 
security for appearance of the original defendant, though the 
terms of his security can be carried out in default of his produc- 
ing his principal. The principal assistant's decision is reversed 
as it afi^ects the petitioner. He will re-try the case, and pass such 
judgment on it as he may think proper. 
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The 7th July 1858. 

Present : 

Sir R. barlow, Bart., \ r j 
J. DUNBAR, Esq., ]J^e8, 

H. T. RAIKES, Esq., Officiating Judge. 
Case No. 342 op 1852. 



Special Appeal from the decision of Moulvee Mouzzum Khan, 
Principal Sudder Ameen of ZiUah Bhaugvlpore, rmder date 
the 3ra February 1852, reversing a decree of Kishenchv/nder 
Chawdree, Moonsiff of Rajmehal, dated 24^ Jvly 1852. 

KHORSHAD ALEE and others, (Defendants,) Appellants, 

versus 

KURUM KHAN JEMADAR and others, (Plaintiffs,) 
Respondents. 

Vaked of Appellants — Syed Murhamut Hossein, 

Vakeel of Respondents — Moulvee Aftabuddeen Mahomed. 

This case was admitted to special appeal on the 2nd August Judgment 
1852, under the following certificate, recorded by Messrs. Jackson of *ii« lo^er 
and Myttou :— ^TJZ''^* 

Mr. W. B. Jackson. — " The plaintiff, a farmer, sued in a former money?op 
suit to get possession of his farm, of which he had been illegally which the 
ousted, and for mesne profits of the said farm during the period of P^*^°^"T^, , 
his illegal dispossession ; in that case be got a decree for posses- ^ be cow«i 
sion, and for the mesne profits as calculated by himself during the by a decree for 
three years of his dispossession, at rupees 41 a year. th**^^?^ ^ff ** 

" The plaintiff has brought this present suit for rupees 25 a had^obtahied 
year, for the three years of dispossession, in all rupees 75, on in a former 
account of a portion of the advance he paid for the farm, which *^^ 
was under the terms of the lease to be repaid him by instalments 
from the proceeds of the farm at the rate of rupees 25 a year. 
The agreement ran thus, that he was to appropriate this rupees 
25 a year to this purpose out of the proceeds ; and as he was not 
in possession, he could not so appropriate this sum, and the defen- 
dants who ousted him are, he asserts, liable for this amount of his 
loss. 

" Now under the agreement, there can be no doubt this rupees 
25 were due, and the defendants were liable for the loss arising 
from withholding possession, and the principal sudder ameen haa 
awarded it accordingly. 

" But the questions now arise, — 

" First, — The former suit being for mesne profits, and this 
rupees 25 being a portion of the mesne profits, why was it not 
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included in the former auit ; and not having been so included, 
can a new suit for it be heard ? 

" Secondlif, — Can interest be awarded on this sum, if it be ruled 
that the principal can be given ? 

" Thirdly, — Can this claim, being for a portion of the (peshgee) 
advance on a species of mortgage be made, while the plaintiff 
continues to hold the property as farmer ? 

" Fowrthly, — Is not the claim badby reason of the stipulation 
of the contract being an infraction of the usury laws, the advance 
being rupees 160, the term six years, the profits rupees 41 a year, 
and rupees 25 to be paid yearly in part of the amount advanced ? 

" I admit the special appeal to try the above points, on which 
I cannot pronounce a decided opinion in the present stage of the 
case, although I see sufficient reason to induce me to doubt whe- 
ther the claim can stand." 

Mb. R. H. Mytton. — " I concur in the admission of a special 
appeal on the above points." 

Judgment. 

We find that the plaintiff having lent to the defendant rupees 
150, received from him a farm, the proceeds of which were calcu- 
lated at rupees 69 per annum, and were to be distributed as 
follows : — 

Rupees 28 to be paid as Government revenue. 
Rupees 6 as proprietary profits to the lessor, and rupees 25 
in annual re-payment of the principal. 

The plaintiff was, nowever, dispossessed and sued for possession, 
which ne recovered, with rupees 41 per annum wasilat, during 
three years of dispossession. 

He now claims from the defendant a further sum of rupees 75, 
being at the rate of rupees 25 per annum for the three years of 
dispossession, on account of the loan secured to him on the pro- 
perty, re-payment of which was guaranteed at that rate per 
annum. 

We are of opinion, that the claim for wasilat, and the decree 
which followed on that claim, must be considered as having satis- 
fied all lien the plaintiff held on the proceeds of the farm during 
the period in (juestion, and that as he could only look to the 
wasuat for reimbursement of the stipulated yearly payment on 
account of the loan, and for any profits accruing to him for the 
risk on the lease, the award of rupees 4jl per annum on that 
account must have covered all he is entitled to receive either for 
the loan or the fanning lease. 

We therefore give judgment in favor of the ^P^^ before us, 
and dismiss the original plaint with costs. Tne other points 
recorded on the certificate are subordinate to, and must follow 
the decision of, the first. 
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Thb 7th July 1868. 

Present : 

Sib R. barlow, Bart., ) j.^^^ 
J. DUNBAR, Esq., ]J^es. 

H. T. RAIKES, Esq., Officiating Judge. 
Case No. 83 op 1862. 

Regular Appeal from the decision of Mouhee Ahdool Wahid Khan, 
PrxTicipat Suader Ameen o/Moorshedabad, dated 29th December 
1861. 

MEHERCHAND NOULUKA, (Dependant,) Appellant, 

versus 

DEGUMBER MITTER^ (Plaintipp,) Respondent. 

Vakeels of AppelUmt — Baboos Kishen Kishore Ohose and 
Bvjigseelmddun Mitter, 

Vakeels of Respondent — Mr, J. 0. Waller and Baboo Rama- 

pershad Roy. 

Appeal laid at rupees 4973-10, being part amount of hoondee. in a suit to 

Baboo Kishen Kishore OhosSy for appellant. recover a sum 

The objection was taken in answer that Obhyechum Bose S[e"Sd^f 
was the party who should have brought the action, but that alleged to have 
point has not been considered by the principal sudder ameen. *>«en p*id to 
The plaintiff states, that defendant, under some pretext of Obhye ij^^^ ^^f 
being indebted to him, took the money, yet the principal sudder the piaintifrs 
ameen has not made this an issue in the case. as on Ws own 

The principal sudder ameen relies on the Nizamut Adawlut's J|J^*®decree 
orders, and urges that if Obhye had paid the money willingly, given'in &vor 
then he would not have complained to the magistrate. of the plaintiff; 

Baboo Ramof&rshad iJov.— The appellant says, that 3,980 J^^J^^^^ 
rupees were taken from Obhyechum m satisfaction of a debt substantiate the 
due by him to the appellant, and that*the money was voluntarily defence thus 
paid ; we say, on the contrary, that it was taken by force, and that *** '^P' 
the money belonged to us respondents. 

Appellant has put in two drafts, in the liquidation of their 
amount ; the money is alleged to have been paid on account of them. 
The drafts in no way render Obhyechum hable ; on the contrary, 
the responsibility lies with Jotee Bose and Co., on the face of 
them, as appears from an endorsement of payment of 670 on the 
back of them received from Tejkurun Jotee Bose and Co., the 
payment of which is attested by the assignee of Cockerel! The 
drafts were protested on non-payment, ana notice served on Jotee 
Bose and Co., not on Obhyechum. 

The amount of these drafts is mpees 3,600 only ; the money ad- 
mitted by appellant to have been taken from Obhyechum is rupees 
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8^980 ; this was enough to pay one at least of the drafts ; whj 
was not one of them at least returned to Obhyechurn ? On the 
foce of these two drafts the claim of the appellant, of money due 
by Obhyechurn, falls to the ground. 

Obhyechurn signed for Jotee Bose and Co. ; their house hai3 since 
failed. Obhyechum's name was used in the draft, and the de- 
fendant thought to get what he could out of him. 

There are two allegations in the answer to be noted ; first, that 
if Obhyechurn has paid the money to me in liquidation of his 
own debt to me, or if he has spent it in any other way, plaintiff 
can sue him. Again, defendant says that Obhyechurn paid the 
money to him in satisfaction of debt, and then proposed to carry 
on joint trade ; on demand of security from him he got angry, and 
hence this suit and the enmity existing ; here is a clear plea that 
the money was taken in liquidation of a debt. 

Kiahen Kishore^ contra, for appeallants, reads report of Oochub 
Anund Pandey, ameen, dated 27th December 1851, by which 
it appears that rupees 3,500, amount of two drafts, are written off 
in the defendant's books in the name of Obhyechurn Bose. 

The reading of the account runs : — 

Account of Obhyechurn Bose, resident of Berhampore, 1 5th 
Bysakh 1902 Sumbut. 

You wrote two drafts ; those drafts have been 
returned ; on this account you are debited in 
your own name for amount, on 15th Bysakh 
Sumbut 1902, for Rs. 2,000 

On Joynarain Bose, of Calcutta, on 19th Bysakh 

Sumbut, for „ 1,500 

3,500 

After deduction of payment of „ 628-2 

Balance Sicca Rupees „ 2,653-2 

17th Aghun 1906. To credit of Obhyechurn per- 
sonally, paid Company's rupees 3,980, equal 

to Sicca rupees „ 3,731-4« 

The original account was duly sworn to, and filed under Cir- 
cular, Order 4th February 1840, paragraph 5, and no objection 
was taken to it in the lower court ; that the payment was 
voluntary is shown by evidence of six witnesses : proceeds to read 
that of Gfolabchand N'owluka, a merchant ; swears, I do not know 
plaintiff, I am acquainted with defendant, but am in no way 
connected with either parly. 

Qvsstion, — Did Obhyechurn voluntarily give any cash on 
account of a hoondee to the defendant ? 

Answer. — In 1256, in the month of Aghun, date I do not 
remember, Obhyechurn Bose gave rupees 3,980, of his own free- 
will, to Meherchand, in the Azeemgunge kotee. 



Digitized by VjOOQ IC 



( 607 ) 

Question. — Who took the money, and what was said when the 
money was paid ? 

Answer, — Two coolies took the money, names unknown; Obhye 
was with them. 

Question, — On what account was the money paid ? 

Answer, — Obhyechum said, that he had formerly taken two 
hoondees, the amount of those was due, I have given it. 

Question. — ^Did he mention the amount ? 

Answer. — He said after payment of the rupees 3,980, the sum 
of SdO |md odd were due, Choonee Lall said so, I and others had 
gone to see the defendant who was sick. 

Obhyechum asked defendant for a hoondee for rupees 10,000, 
he said the former sum has been paid after so great delay, I 
cannot give any more without security. 

The pleader does not require the other depositions to be read ; 
they are all to the same purport, and proceeds — 

My claim is founded on the above two drafts, and plaintiff in 
his reply states that Tejkum Jotee, the partner of Joynarain, who 
is in Calcutta, as he could not write English, went to Obhyechum 
and got the drafts written in English, which he signed as for the 
house of Joynarain, and Tejkurn discounted the said drafts with 
the defendant and got the money ; how then can it be said that 
Obj^e himself, and on his own account, is responsible. 

Why are these drafts written in English? — it is contrary to cus- 
tom of the mahajuns. The plaintiff Joynarain and Obhyechum 
are all connected as averred in the pleadings, and not con- 
tradicted. 

It is stated that rupees 4,000, were forcibly taken in the city 
of Moorshedabad, during the day of the 1st December, the 
darogah reports it only on the 9th December, and the name, 
Obhyechum, is not mentioned in that proceeding,but that of Issore 
Chtmder. Obhyechum's deposition as a witness was taken on the 
10th December, and Issore Chunder was the prosecutor at first, 
but he claimed to be the prosecutor. The occurrence was alleged 
to have taken place very close to a police pharee. Could such 
violence have been committed under the circumstances stated, 
and what is the cause of so great delay in giving information ? 
All this shows that payment of the money to the appellant was 
a voluntary payment. There is no necessity for Obhve to cross 
over to my side of the river from Moorshedabad, if ne did not 
intend to pay the money to the appellant. 

The evidence for the plaintiff is that of four servants ; it is not 
trustworthy and is very weak, but no decree can be given to him 
but on the strongest proof. 

Read the evidence for the plaintiff: — Obhyechum Bose is 
ffomastah of plaintiff, who in Aghun 1256, in Calcutta, gave a draft 
for rupees 3,980, on Pertab Singh,^ of Baloochur, in my favor ; he 
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sent me to trade in silk on his account ; I got the money from 
Pertab Singh's house on 17th Aghun 1256 ; I put the money <m 
board a boat through two burkundazes and two coolies, and when 
about to start, defendant with ten or twelve men came and order- 
ed the bags and cash to be taken out of the boat ; some of them 
came on board and seized the bags. I protested, and Issore Ohose 
and Cassee mangee were beaten by Ghoonee and others ; they 
carried off the cash by force in three bags. After this, we gave 
information to the Assanpore darogah. I went to Baloochur, met 
Pertab Singh there, he told me to come to his house at Azeem- 
gunge. I went, and on the 17th Aghun, the money was paid to 
me. The money was carried off from the boat between 12 o'clock 
and 2 p. m., the money belonged to plaintiff. 

I have no mercantile transactions myself Lattees were used in 
the assault in the boat. The thannah is i coss distant ; I and 
Issore gave information there. 

The other depositions are to the same effect, and the pleader 
does not require them to be read. 

Baboo Ramcmershad Roy, on the evidence as to the alleged 
laxity of the plaintiff in giving information to the police. The 
event took place on Saturday the 1st December, when informa- 
tion was given to the thannadar. On Monday, 3rd idem, petition 
was presented to the magistrate. Issore and Obhvechum were 
prosecutors from the very commencement of the affairs, as I will 
show. Reads Issore's deposition before the sessions judge, in 
which he states that he gave a petition into the magistrate's 
hands, who passed an order on it the next day. 

Reads Obnyechum's deposition of the same date ; he says he, 
Issore and Cassee mangee, at once gave information at the than- 
nah, and afterwards to the foujdaree court. The police, in collusion 
with defendant, would not hold inquiry. The magistrate on 
these statements called upon the police why the daroj^ had not 
entered upon an investigation. These depositions were given 
in the foujdaree court, in the presence of the defendant, and not 
impugned, while the police state, Issore at least did i^peair for 
him. 

Had the Question of plaint iff*s laxity been raised by the defen- 
dant in the lower court, an issue would have been drawn on the 
point and proof taken, but to-day only the appellant has raised 
the plea of laxity to complain to the foujdaree court, and we can 
only produce such proof as the record of the court contains. 

I now come to the defendant's account-books and to the entry 
in them. Prom 1846 April to 1849, that is, from date of the 
drafts to the date of defendant obtaining the rupees 3,980, no 
claim was ever made upon Obhyechum, though tne drafts were 
protested and were made payable within one month of their 
being drawn. In the account-books nothing is shown as to the 
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oriffinai transaction between defendant and Obhyechurn, on which 
the item in the account is founded. Now Tejkurn, the partner 
of Joynarain, but no connection of plaintiff or of Obhye, deposes 
in the criminal court before the sessions judge, that he ordered 
Obhye to write the drafts, admits he got all the money, that is, 
the rupees 3,500, on the two drafts drawn by Obhyechum, dated 
26th April 1846 and Ist May 1845. I paid rupees 670, as 
written off on the back of one of the drafts to one Luchmun 
Chand^ on account of it. These drafts were filed by the appel- 
lant himself. 

Further, the account now filed is a different one from that filed 
before the foujdaree court. 

To credit there is an entry to this effect : Sumbut 1902, Jeyt 
26th, of Rupees 670. The item is debited to the house without 
showing irom whom or on what account it was received. Now 
the accounts were made over to Oochub Anund Pandey, the Nagree 
reader in the sessions court, and in his deposition he states what 
were the terms of entry as to the rupees 670, in the accounts 
there produced, and it^ as appear^ from the perusal, gives very 
elaborate details, whereas the account now given in is quite in 
abstract ; no mention made of Joynandn, only of Obhyechum 's 
account, which proves that two sets of accounts have been prepar- 
ed by the appellant, one differing from the other ; and moreover, 
Meherchand, in the foujdaree court, himself said the said ru- 
pees 670 were paid by Tejkum. 

Judgment. 

The circumstances of this case are as follows: — The defendant 
Meherchand and others were prosecuted criminally by Obhye- 
chum Bose, the gomashta of the plaintiff, on charge of having 
forcibly carried off mpees 3,980, amount of a draft which he had 
received from Degumber, his master. The defendants were con- 
victed in the sessions court, but released by the Nizamut Adaw- 
lut, who remarked that — " All that is clear in this case is, that 
the prosecutor was sent to get cashed a draft on one Pertab 
Chand, a banker, having establishments at Baloochur on the 
east side of the Ganges, and at Azimgunge on the opposite, or 
western, side of the river, where too the prisoner Meherchand 
has a banking establishment existing for generations ; that the 
draft was accepted at Baloochur and paid at Azimgunge, duly 
arrived at the bpat of prosecutor, and found its way into the 
coffers of Meherchand ; also that Meherchand had drafts signed 
by prosecutor for a firm called Jotee Bose ; all else is vague and. 
unsatisfactory. 

The statement of the prosecutor, and the evidence on which it 
ifl supported, are both unworthy of credence. The statement is, 
that a wealthy banker with his retainers came in open day, 
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midday, and plundered prosecutor's boat of rupees 3,980, at a 
public frequented ghat in the midst of a bazar, prosecutor him- 
self and another servant of his master, besides the manjee imd 
dandees of the boat, being present ; yet no force but a push being 
used, and no hue and cry raised, although numbers were bathing 
and present at the time ! The proof consists of the testimony of 
the above defendants, and several others independent. The for- 
mer asserting, the latter denying, all knowledge of the occurrence. 
The defence set up is equally incredible, the statement being, that 
the prosecutor paid into Meherchand's house the amount in 
question, rupees 3,980, in part payment of two drafts due hy him 
toT a long time, in the hope of obtaining another loan of rupees 
10,000, which being refused without security, he went off threat- 
ening, leaving the money, and leaving also the drafts without any 
endorsement of payment, though a small instalment paid before 
had been carefuDy endorsed! The stories and depositions to 
prove this statement are more untrustworthy, if possible, than 
the statement itself. They consist principally of the answers of 
the banker, Meherchand, prisoner, and of his gomashta Cheenee- 
bas, the one party contradicting the other; — the rest of the 
evidence consists of testimony of casual comers to the banking- 
house of Meherchand, who know little. The whole is reftited by 
the fact of the drafts being left in the hands of the bankers with- 
out any endorsement of pa3rment. 

The plaintiff has brought this action for the recovery of the 
above rupees 3,980, and damages calculated on the profits, which 
would have accrued on silk speculations in the months detailed 
in the plaint, amounting to about rupees 3,482, with interest 
thereon to day of payment. 

The defendant admits that he received the sum of rupees 
3,980, from Obhyechurn Bose, but makes the special plea that it 
was voluntarily paid in liquidation of a debt due by him upon 
two drafts for rupees 3,500, which he puts in. 

The line of defence which has been taken, in a great measure, 
relieves the plaintiff from the ontLs probandi, and throws it upon 
the defendant. It is clear that the plaintiff's money through 
Obhyechurn went into the hands of the defendant, and if he can- 
not justify his possession of that money, he must give it up. The 
point to be determined is, which party has made out the better 
title to the amount in litigation. The depositions of Obhyechurn 
and other evidence clearly establish that the money was realised 
on account of the plaintiff by a draft in favor of Obhyechurn 
having been sent to him in November 1849, upon the house of 
Pertabchand Dokun, of Baloochur near Moorshedabad ; the iden- 
tical amount of that draft went into the defendant's hands froin 
those of Obhyechurn. Here is primd facie title for the plaintiff 
made out. But what is the tiUe set up by the defendant ^ — this, 
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that Obhyechurn was indebted to him, and voluntarily paid the 
money in liquidation of his debt. To support this title defendant 
files two hoondees or drafts and his account-books, and takes up 
his position on the special pleas of indebtedness, and voluntary 
payment by Obhyechurn. 

On perusal of the drafts, we find that they are written in Eng- 
lish, and signed Obhyechurn Bose for Jotee Bose in favor of 
Meherchand. The drafts had been dishonored in Calcutta, but 
some payments to the eictent of rupees 670 are endorsed on them 
as made by Tejkurn, whose name is recorded as the payer. 

Tejkum, in the sessions court, deposed that Obhyechurn who 
was acquainted with English, drew the drafts for him, and by his 
order; that he, Tejkum, had received the whole amount, rupees 
3,500, to which those dwifts referred. The defendant Meherchand, 
when examined in the magistrate's court, also admitted that the 
payment of the rupees 670 was made by Tejkum. Certain 
accoimts prepared in the Mahajanee Hindee, which were examined 
and duly sworn to by an ameen, Oochub Anund Pandey, under 
Circular Order, 4th February 1840, paragraph 5, were filed before 
the sessions by Meherchand when on his trial ; these differ mate- 
rially from the account which he has put in in this suit. The 
originals were given back, so that copies only are on the record, 
but no doubt they are genuine and correct copies. That now 
before the Court as regards the item of rupees 670, places the 
amount to credit of Obhyechurn Bose alone. The copy laid 
before the sessions court gives credit for that amount to the house 
of Jotee Bose and Co., as follows : — " To credit of Obhyechurn 
Bose Sumbut 1902, dated 26th Jeyt, at Berhampore, in the Cal- 
cutta accoimts received from Joynarain Bose Company s rupees 
670, deduct batta rupees 41-14-0, balance mpees 628-2-0." It 
may be asked how is it that there is any difference in these two 
accounts as to this item of rupees 670, and what is the object of 
placing it to the credit of Obhyechurn. This in some measure is 
explained by the heading of the account as riven above, from 
which it appears that Meherchand debited Obnye in his books 
with the identical sums due on the two protested drafts because 
" he wrote them," not because the account stood against him per- 
sonaUyy as alleged in the answer to this plaint ; and while on the 
subject of Obhyechurn 's indebtedness to Meherchand, it is to be 
observed that no memorandum of the original transaction under 
which it is alleged that Meherchand is a creditor of Obhye, is 
filed ; whence then the necessity of any payment by him of the 
mpeei^ 3,980, in liquidation of a debt, and how can any responsi- 
bility attach to Obhye in the face of the evidence of Tejkurn, 
and that of Meherchand himself in the sessions court, in the 
face too of the two protested drafts, filed by the defendant, where- 
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on payments by Tejkum are acknowledged in satisfaction of ki$ 
responsibilities? 

If then the special ground of defence set up by Meherchand 
on these two drafts, by which the responsibility of Obhyechurn is 
attempted to be proved, and the volv/ntary payment of the rupees 
3,980 by him, in satisfaction of that responsibility, be not esta- 
blished, his defence necessarily falls to the cround. If there was 
no responsibility on Obhyechurn, which has-been sufficiently 
clearly shown, why any payment to the defendant by him ? — ^why 
should he hare gone out of his way to defraud his master, not for 
his own benefit, but to place the money in the hands and posses- 
sion of the defendant. 

An attempt has been made by the appellant to throw doubt 
on the facts as laid in the plaint, by an averment made at the 
hearing that no credit can be fittached to a charge of so 
grave a nature, as the plunder in open day of a boat close to a 
police station in the city of Moorshedabad, being brought 
forward on the 9th December, when the occurrence took place on 
the 1st idem. This delay was not urged in the answer as a 
ground for discrediting the charge, and could not therefore be 
met so ftilly as it might have been ; but from the criminal records 
of the case, we find that the police on the 9th December, in reply 
to a call from the magistrate stated, that one Issorechunder who 
was in company with Obhye, and is a witness in this case, did, on 
the 1st December, Saturday evening, give information to the 
police, and it is further shown by the evidence of the same 
Issorechunder in the sessions court which has not been impugned 
by the defendant in his criminal trial or in this action, that he 
went to the magistrate's house on the 3rd December, Monday, 
Sunday having intervened, and presented his petition, upon which 
it would seem the police were called upon to say why his 
complaint had not been noticed by them. Here again is a plea 
set up, and the failure to prove it is another argument against the 
defendant, furnished by himself. 

The plaintiff has acted in good faith all along ; it is not alleged 
that he acted otherwise ; he follows his property, which is found 
in the possession of the defendant, upon whom he lays claim, 
relying on the information of his gomashta, Obhyechurn, and the 
statements of those who were with him ; he has adduced the 
evidence of Obhye and those who were with him to prove that the 
money was taken from him, this was hardly necessary, for it is 
admitted, and if voluntary payment upon the showing of the 
defendant in the mode and on the accoimt specially set forth is 
disproved, the inference necessarily follows that the money was 
by some undue means obtained from Obhye to the loss of the 
plaintiff, his master. We therefore give judgment against the 
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defendant for the sum of rupees 3,980, with interest, which he has 
claimed on it, from the 1st December to date of decree, and on its 
amount to date of payment — we concur with the principal sudder 
ameen in thinking that damages are not proved, and reject so 
much of plaintiffs claim. The appeal is rejected with costs. 



Thb 7th July 1853. 

Present : 

SiE R. BARLOW, Babt., . - , . ^^ 
J. R. COLVIN, Esq., >^^^^' 

Case No. 29 of 1863. 



> Judge 



AppUccUian for review of judgment in the Case No, 339 of 1850, 
dated 23rd March 1852. 

J. C. ABBOTT, (Plaiktitf,) Appellant, 

versus 
RAJA OJOODHRAM KHAN, Petitioner. 
Under the circumstances referred to, we admit a review, and . J^view of 
direct that the sale about to take place imder the judgment allow- *^^^^* 
ed, be stayed till further orders, and that notice be served on 
the other party to appear within one month to meet any objec- 
tions that may be raised by the petitioner to the sale proceeding 
as already advertised. 
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The 7th July 1853. 

Present : 

Sir R. barlow, Bart., ) j.^^^ 
J. DUNBAR, Esq., ]J^e8. 

H. T. RAIKES, Esq., Officiating Judge. 
Case No. 16 op 1853. 



Special Appeal from the decision of Movlvee Ahoovl Khyr 
Mahomea Aleey Principal Sudder Ameen of Tipper ahy under 
daie the 12ih Jwne 1852, reversing a decree of Syua Alee Hyder^ 
Sudder Ameen of that district^ under date 29rd December 1851. 

SHEIKH BAHADEE and others, (Defendants,) Appellants, 

wrsus 

SHAKER MAHOMED, (Plaintipp,) Respondent. 

Vakeel of Appellants — Baboo Hurhalee Ohose. 

Vakeel of Respondent — Baboo Kishen Kishore Ohose. 

Held that ^^^^ ^^^^ ^^ adimitted to special appeal, on the 24tli Januarjr 
the report of 1853, under the following certificate, granted by Sir R. Barlow 

^ed entb^ SiR R. Barlow. — " The principal sudder ameen relied upon 
ly when in rap- the investigation made by one Ameerooddeen, an ameen, before 
port of other whom certain witnesses were examined on oath. By para. 2 of 
Jl^Sina Circular Order No. 17, 2nd August 1851, both the Courts ruled 
rait, merely that by Section XVII. Regulation IV. of 1793, an ameen can 
because the Qj^jy j^^ ordered to report. He cannot take any statements on 

ameen has xil • j 

taken evidence O^*" ^ evidence. 

on oath con- '' The principal sudder ameen did not examine the witnesses in 
toarytoCircn- iiig Q^,^ co^irtj there is therefore no legal evidence on which to 
17, dat^Snd ' decide this case. I would admit the special appeal application, 
August 1S51, and return the case to be tried by the principal sudder ameen 
although the ^^h reference to the above remarks.'" 

CireSi o^' Mr. W. B. Jackson.—" It appeajrs to me that the Circular Order 

derisundouht- of August 1851, limits and restricts the agency of ameens in a 

ediy correct, manner not contemplated by the law, and to a degree which is very 

inconvenient, and renders their reports much less useM than 

they would be without such restriction. 

"The law, Section XVII. Regulation IV. of 1793, confirmed 
by Section L. Regulation XXIII. of 1814, says, that ameens may 
be sent to investigate certain matters, and report ; the circuUo' 
order in question declares they cannot hear evidence on oath, but 
the law does not contain anv such restriction, and as the Courts 
may employ an ameen to hold an investi^tion, I think it was the 
intention of the law that they should have power to obtain the 
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best evidence to ^Ide them in their report, the best evidence ia, 
evidence on oath, and I think it was intended that the ameens 
should take evidence on oath in the course of their investigations, 
there is nothing against it in the law, and we can hardly suppose 
that it was intended to render the investigation and reports less 
deserving in confidence than it might be ; the object of all such 
investigations, it is presumed must be to arrive at the truth, 
and the administration of an oath is a means of securing this object ; 
the Circular Order above-mentioned, is, in my opinion, erroneous 
on point of law, and most injurious in point of practice, as it renders 
the ameen's reports less valuable than they were intended to be ; 
I think the Circular Order ought to be set aside and, should the 
Court think the Circular Order right in its exposition of the law, 
application should be made to the Government to supply the 
defect in the law by a new enactment empowering ameens to 
take evidence on oath/' 

Judgment. 

Sir R. Barlow. — The ameen Ameerooddeen's report is founded 
on the evidence of witnesses examined by him on oath, and the 
principal sudder ameen quotes that report as the ground of his 
decision ; his words are — the first, that is Ameerooddeen's report, 
is certainly that which should be argued, — such decision is opposed 
to the principle and intent of the Circular Order quoted. I am, 
therefore, of opinion, that the case should be remanded. 

Mr. J. Dunbar. — The Circular of the 2nd August 1861, was 
issued for the ^idance of the courts, and of the ameens deputed 
to make local mquiries under their orders. The ameen's report 
was drawn up not very long after the issue of that Circular, and it 
is by no means improbable that he was at the time entirely igno- 
rant of its existence, but admitting that he did overlook or dis- 
regard it, the irregularity is not such in my opinion, as to require 
that this case should be remanded, for, on referring to the 
decision of the principal sudder ameen, I find that the report of 
the ameen formed only a part of the evidence on which he relied. 
Evidence on both sides was taken by the Court itself, and after 
referring to that evidence, the principal sudder ameen winds up 
his judgment with a remark on the reports of two ameens, giving 
the preference to that of Ameerooddeen. The judgment might, 
therefore stand upon the other evidence, even if the report of the 
ameen were to be thrown out of consideration . altogether. I see 
no sufficient reason to interfere with the decision of the principal 
sudder ameen, and would dismiss the appeal with costs. 

In regard to the point mooted by Mr Jackson in the certifi- 
cate, I see no reason to question the correctness of the rule laid 
down in the Circular Order of the 2nd August 1851. The law 
certainly does not restrict ameens from taking evidence on oatli. 
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but it gives them no authority to do so, and it can hardly be 
supposed that such authority would not have been given in 
express terms had it been intended that ameens should collect 
information on oath, as a special provision of the law (Glauses 1 
aud 2, Section XXX. Regulation XXIII. of 1814,) was deemed 
necessary to empower moonsiflFs employed in load inquiries to 
take evidence. I consider therefore, that the Circular Order is 
right in its exposition of the law. Should it be found to be 
injurious in point of practice, the propriety of applying to Govern- 
ment for a new enactment, empowering ameens to tdce evidence 
on oath, may hereafter be considered. 

Mr. H. T. Raikes. — The report of an ameen otherwise regular 
and formal, and which by Section XVII. Reflation IV. of 1793 
would be admissible as evidence in the smt under trial, is not 
in my opinion invalidated, because the statement of those from 
whom enquiries have been made and information collected, have 
been taken on oath. 

^ Such oath is not administered by an ameen under the autho- 
rity of any law, nor does it entitle the report to greater confi- 
dence from the court receiving it. But 1 do not think his 
report can on that account only be discarded, nor that such is 
the intention of Circular Order, No. 17, of August 2nd 1851. I 
therefore concur with Mr. Dunbar in dismissing the appeal, 
with costs. 



The llTH July 1853. 
Present : 
J. R. COLVIN, Esq., Judge. 
H. T. RAIKES, Esq., Officiating Judge. 
Petition No. 169 of 1853. 

Romand on ^^ *^® matter of the petition of Ramhurree Dutt and others, 
application fop filed in this Court, on the 29th March 1853, praying for the 
special appeal, admission of a special appeal from the decision of Mr. S. Bowring, 
^"^"ite^ri^ acting judge of zillah Chittaffong, under date the 3rd January 
nai jumma 1853, altering that of Mr. Richard Finney, moonsiff of Bhuttee- 
maintained, aree in that district, under date the 4th May 1852, in the case of 
^e defen! ^ Dataram Chowdree, plaintiff, versus Ramhurree Dutt and others, 
dants either to petitioners, defendants. 

'ei^'^Ji^^^^® It is hereby certified, that the said application is granted on 
i^e'S pos8e8. ^^^ following pounds :— 

sion, or to be The plaintiff in this case, admits that he gave a talook Kisto- 
asBesaed at the ram of shohee measurement to the defendants at a jumma of 
thTori^^ rupees 9-9. The judge states, that the land was no doubt given 
talook. according to the kara shohee measurement^ 1 kanee of which 
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18 shown by witnesses to be equal to 8 kanees of Government 
measurement. The plaintiff sues, claiming to receive his rupees 
9-9 of old jumma, and besides a fresh assessment on k, 2-9-2, 
found to be noabad land in the possession of the defendants 
out of a totid amount of 8 k. 1-3, held by them as comprising their 
talook. The moonsiff held, that the defendants should retain 
8 kanees or the equivalent of one kara shahee kanee at the origi- 
nal jumma of rupees 9-9, apparently meaning that the small 
surplus of I ^. 3 L should be left at the uncontrolled disposal of 
the plaintiff. 

The judge modifies this decree and rules, that as 2 kanees 2 
gnndas of the whole 8 k. 1 g, S k. are found to be noabad of 
which the zemindar was not competent to make a grant, and for 
which the plaintiff had been called upon to pay a fresh assessment 
to Grovemment, that amount should be paid for by the defendants 
at a new assessment " at the same rate they now pay for their 
talook." Thus leaving the original jumma of rupees 9-9, to be paid 
for a talook reduced from one kara shahee kanee, or 8 kanees 
present measurement, to k, 6-1-1 of the same measurement. 

This does not appear to us equitable : the case MohuntSheo Doss, 
appellant, Sudder Dewanny Adawulut Reports for 1850, page 167, 
is not in point ; for there is no allegation here that any indulgent 
settlement, like that of a mokururee talook had been made for 
the talook created by the plaintiff in this suit at one hira shahee 
kannee ; we are, therefore of opinion, that the right and equitable 
rule to apply to the case is to award in favor of the defendants at 
the jumma of rupees 9-9, a talook to the extent of kanees 8 of the 
present measurement, leaving any surplus in their possession 
either to be relinquished to the plaintiff as the moonsiff seems to 
propose, or to be assessed at the same rate as the original talook. 

The special appeal is therefore admitted and the case remanded 
to the judge for a fresh decision with reference to the above 
remarks. 



The 11th July 1853. 

Pbesent : 

J. R. COLVIN, Esq,. Judge, 

H. T. RAIKES, Esq,, Officiating Judge, 

Petition No. 170 of 1853. 



^^AA^^^^^^^^VWW^/ 



In the matter of the petition of Ram Hurree Dutt and others, See preoed- 
filed in this Court on the 29th March 1853, praying for the *»» caw- 
admission of a special appeal, from the decision of Mr. S. Bowring, 
acting judge of zillah Chittagong, under date the 3rd January 
1853, altering that of Mr. R. Finney, moonsiff of Bhutteearee, in 
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that district, under date the 4th M^ 1852, in the case of Ram 
Hurree Dutt and others, plaintiflte, versus Dataram Chowdree, 
defendant. 

For grounds of admission of special appeal and order^ see case 
No. 169 of this date. 



The 11th July 1863. 

Pebsbnt : 

J. R. COLVIN, Esq., Judge. 

H. T. RAIKES, Esq., Officiating Judge. 

Petition No. 171 of 1858. 



See preced- ^^ *^® matter of the petition of Ram Hurree Dutt and others, 
ing caM. filed in this court, on the 29th March 1853, praying for the admis- 

sion of a special appeal from the decision of Mr. S. Bowring, 
acting judge of zillah Chittagong, under date the 3rd January 
1853, altering that of Mr. R. Finney, moonsiff of Bhntteearee, in 
that district under date the 4th May 1852, in the case of Ram Hurree 
Dutt and others, petitioners, versus Dataram Chowdree, defendant. 
For grounds of admission of special appeal and order, see case 
No. 169, of this date 

The llTH July 1853. 

Present : 

J. R. COLVIN, Esq., Judge. 

H. T. RAIKES, Esq., Offi^ting Judae. 

Petition No. 118 of 1853. 

In the matter of the petition of Ram Jheewim Singh and others. 
Remand as filed in this Court on the 15th March 1853, praying for the ad- 
»^<J^^P^^®® mission of a special appeal from the decision of Moulvee Gholam 
astwrd^ar- Asgur Khan, piincipal sudder ameen of zillah Shahabad, under 
ere in a joint date the 22nd September 1852, affirming that of Moulvee Imdad 
estate, ^^a^e a ^1^^^ moonsiff of Buxar, under date, 16th July 1851, in the case 
their ^ird^ ^' ^^ Churn Koobree and others, plantiffs, versus Ram Jheewun Singh 
share of the and Others, petitioners, defendants. 

renta due by It is hereby certified, that the said application is granted on 
Bnl^i7^ the foUowingg-ounds:— 

be proved that The plamtins m this suit sued the petitioners, defendants, to 

they have ex- reverse a summary decree for one-third rent obtained by them, 

STtS rigS. ^^ ^^^ ground, that though the defendants, petitioners, in this 

Court, were one-third sharers in the estate, yet that by a private 

partition between the defendants and their co-sharers, proprietors 

of the remaining two-thirds of the estate, the plaintiffs were to 
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pay their rents to those co-shaxers, to whom they had paid all the 
rents due, and that the defendants had much overstated the 
quantity of nvkdee and bhaolee lands in their occupancy. 

The co-sharers, owners, of the two-thirds in the estate, appeared 
in the suit as third parties, and supported the plaint. 

The moonsiff found the partition proved, and decreed for the 
plaintiffs. 

The principal sudder ameen held the partition not to be estabHsh- 
edy but still upheld the decree of the moonsiff, on the ground 
that the defendants should have sued the plaintiffs and their own 
co-sharers to establish their right to what he calls a butwarah, 
which, however, may perhaps be taken to mean the right of the 
defendants to collect their third share of the rents, from the 
ryots of the joint estate, separately. 

If, however, the defendants were in possession as the admitted 
third sharers in a joint estate, they have a right to sue for their 
third share of the rents due by all the ryots, unless it can be 
shown that, by their own acts, they had expressly or by implica- 
tion consented to their share being collected by their co-sharers 
or other parties on their behalf They have ^ right also to put 
in issue on what quantity of land the ryots are bound to pay 
rents, and to recieve their proportional share of the rents on the 
whole of that quantity. It is not enough on this point, that 
their co-sharers admit a less quantity of land in the possession 
of ryots than they contend for, and state that they, the co-sharers, 
have realized the entire rents on such smaller area. The decision 
of the principal sudder ameen is, therefore, on a wrong principle. 

The special appeal is admitted, the decision of the lower court 
reversed, and the case remanded for a fresh judgment by the 
principal sudder ameen upon the facts, in coniormity with the 
views above explained as to the legal position of the parties. 

The 11th July 1853. 
Present : 
J. R. COLVIN, Esq., Judge. 
H. T. RAIKES, Esq., Officiating Judge. 
Petition No. 119 op 1853. 

In the matter of the petition of Ram Jheewun Singh and See preced- 
others, filed in this Court on the 15th March 1853, praying for ^ ««««• 
the admission of a special appeal from the decision of Moulvee 
Gholam Asgur Ehan, principal sudder ameen of zillah Shahabad, 
under date the 22nd December 1852, affirming that of Moulvee 
Imdad Alee, moonsiff of Buxar, under date the 16th July 1851, in 
the case of Bhoojhawun Koobree and others, plaintiffs, versvs 
Ram Jheewun Singh and others, petitioners, defendants. 
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For grounds of admission of special appeal and order^ see preced- 
ing case No. 118, dated 11th July 1863. 

Thb 11th July 1853. 
Present : 
J. R. COLVIN, Esq., Judge. 
H. T. RAIKES, Esq., Officiating Judge. 
Petition No. 120 op 1853. 



See preced- In the matter of the petition of Ram Jheewun Singh and 
ingcase. others, filed in this Court on the 15th March 1853, praying for 
the admission of a special appeal from the decision of Momvee 
Gholam Asgur Ehan, principal sudder ameen of zillah Shahabad, 
under date the 22na December 1852, affirming that of Moulvee 
Imdad Alee, moonsiff of Buxar, under date the 16th July 1851, in 
the case of Manik Koobree and others, plaintiffs, versus Ram 
Jheewun Singh and others, defendants. 

For grounds of admission of special appeal and order, see 
preceding case No. 118, dated 11th July 1853. 



The 11th July 1853. 

Present : 

Sir R. BARLOW, Bart., ) r ^^.. 
J. DUNBAR, Esq., ' \J^es. 

Petition No. 188 op 1853. 



Remand as ^^ ^^^ matter of the petition of Dwarkanath Bajpie, filed in 
above, the this Court on the 7th April 1853, praying for the admission of a 
principal Bud- specijJ appeal fjx)m the decision of Moulvee Imdad Alee, acting 
h^^iSnit- principal sudder ameen of zillah Mymensingh, under date the 
ted copies in 8th January 1853, reversing that of Easheenath Dass, acting 
evidence with- moonsiff of Sherepore, imder date the 21st May 1852, in the case 
tiSe pSaintfffto ^^ Indermonee Goopteah, plaintiff, versus petitioner, defendant. 
file the origi- It is hereby certified, that the said application is granted on 
nai deed*, or the following grounds : — 

th^'SS^w! '^^ plaintiff sued for reversal of an order in execution of 
decree on the petitioner under which certain property was sold 
as belonging to Kishenkanth Sein, plaintiffs husband, which 
plaintiff claimed as hers. The moonsiff dismissed the plaint, 
as the original grant from her mother to plaintiff was not filed, 
and there was a discrepancy in the names of, t. e., her father and 
mother, the donors, and the donees, i. e., phdntiff and her husband 
in this plaint, as compared with the name of the donor^ her 
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mother, and the donee, plaintiff, entered in the petition claiming 
the property at the time of execution of decree, other reasons, 
discredit of witnesses cited by plaintiff, &c., are also assigned. 

The principal sudder ameen reversed that decision on admission 
of copy of deed of gift, termed a swnwud, — ^knd on copy of tfcrar, 
dated 6th Poos 1247, given by Kishenkanth Sein to the plaintiff, 
in which he disclaims all title to the property after the decree in 
favor of Dwarkanath Bajpie, which bears date 21st Chyet 
1245. He also decides upon and declares the credibility of the 
witnesses. 

It is necessary that the best evidence should always be produced 
or its absence accounted for. The principal sudder ameen has 
satisfied himself with merely copies of the deeds above-mentioned, 
and has not recorded his reasons for admitting copies, while he 
has omitted to call upon the plaintiff to file the originals and to 
account for their absence. The case is remanded,, the principal 
sudder ameen will retry it with reference to the above remarks. 

The 11th July 1858. 

Pbbsbnt : 

J. R. COLVIN, Esq., Judge. 

H. T. RAIKES Esq., Officiating Judge. 

Petition No. 98 op 1853. 



In the matter of the petition of Robert Watson for himself, and Remand as 
as administrator of the estate of John Watson, filed in this Court above, a party 
on the 10th March 1853, praying for the admission of a special ^^^.®^' 
appetd from the decision of Moulvee Abdool Wahid Khan, ^J^d^^fo* 
principal sudder ameen of Moorshedabad, under date the 18th oertain lands 
December 1852, reversing that of Gooroopershad Bhose, moon- *^ certain 
siff of Kandee, under date the 26th August 1851, in the case ^^'^" '^ 
of Mr. Istaphanos M. Baran, plaintiff, versus Robert Watson released from 
petitioner, defendant. **^ engage- 

It is hereby certified, that the said application is granted on ^^^e^fi^jjat 
the following grounds : — the land is re- 

Plaintiffs in this suit had taken a lease of chur lands from the filmed by Go- 
defendants for five years from 1251 to 1255, B. E. These cAw ^^^^^^ 
lands were subsequently resumed and settled by the Grovernment ment with the 
with the defendants from 1257 B. E., at an estimate of rates zemindar on 
lower than that of the lease accepted by the plaintiffs. The ^ntel^e*^"*^ 
plaintiffs paid rents to the defendants for the years 1254 and 1255 than those ac- 
B. E. at the lower rates estimated by the Government. The tuaUy paid 
defendants sued then according to the rates stipulated in their J^^^^|^ 
lease, and got a summary decree from the collector, which the de- ment ^^ 
fendants unsuccessfully contested in a regular suit before the 



Digitized by VjOOQ IC 



( 622 ) 

moonsifF. The principal sudder ameen in appeal^ however, 
decided in favor of the plaintiff holding, that after the revenue 
authorities resumed the land (as his decree states) in 1252 B. £. 
they, the plaintiff, were no longer bound by their original lease. 

It does not appear, however, how any thing done by the 
Qovemment Officer before the final resumption and settlement 
o{ the chwr land in 1257 B. E. can have affected the right of the 
defendants, petitioners, to the rents for which the plaintiffs had 
bound themselves by their lease, reaching up to the end of 1255 
B. E. It is not alleged in the plaint that the Government ejected 
the defendant from the management and profits of the chur land 
during 1254 and 1255 B. E., and made any new settlement with 
the plaintiff on its own part. On the contrary, the plaint 
states that the plaintiffs paid the rents of those years to the 
defendants, as the parties etui in proprietary possession of the land, 
but claim that the rent was due to them only at the reduced rate 
of the (Jovernment estimate or valuation. 

Under such circumstances, we do not see that the plaintiffs can 
be justly exonerated from paying to the defendants according to 
the terms of their own eitgagement. 

We, therefore, admit the special appeal, and remand the case 
to the principal sudder ameen for a consideration and fi'esh 
decision on die merits upon the record, with reference to the 
above remarks. 



The 11th July 1853. 
Fresekt: 
J. R. COLVIN, Esq., Judge. 
H. T. RAIKES, Esq., Officiating Judge. 
Petition No. 862 or 1852. 



Remand as ^^ *^® matter of the petition of Atheeya Nath and Dudhee 
above, the Nath, and others, filed in this Court on the 23rd November 1852, 
vendor is not a praying for the admission of a special appeal from the decision of 
par^to^ case Tarakanth Biddyasagur, principal sudder ameen of zillah Cuttack, 
in which the under date the 28th July 1852, affirming that of Shib Chunder 
vendee sues to Baneijea, sudder moonsiff of that district, under date the Slst 
STpM- December 1851, in the case of Chunder Sikhore Dass, plaintiff, 
session, and in versus Atheya Nath and Dudhee Nath and others, defendants, 
which the ven- It is hereby certified that the said application is granted on 
J^vt^i ri ht *^^ following grounds :— 

ofhisvendOT ^^ ^^^^ case, the plaintiff sued on an alleged purchase. He 
to sell his pro- made his alleged venaor, and the petitioners before us, the parties 
par^ indis- j^ possession, defendants in the suit. He obtained a decree from 
the moonsiff. 
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The alleged vendor admitted the sale to the plaintiff^ and 
supported his claim in the moonsiflTs court. 

The petitioners appealed making the plaintiff the sole respondent. 

The principal sudder ameen dismissed the appeal, because the 
vendor had not be^n also made a respondent.' 

This ruling is erroneous. The plaintiff, who alone sued 
to dispossess the petitioners, was made respondent, and the 
controversy of title was between the petitioners, in possession, 
and him. It was for him to prove the right of' his vendor to 
seU the property in dispute. The vendor was not a necessary 
party in uie cause. 

We, therefore, admit the special appeal, and reversing the 
decision of the principal sudder ameen, remand the case to him 
to be decided on its merits as between the petitioners and the 
plaintiff. 

The 12th July 1853. 

Present : 

Sir R. barlow, Bart., ) j.^^^ 
J. DUNBAR, Esq., ]J^e8. 

H. T. RAIKES, Esq., Officiating Judge. 
Case No 99 op 1852. 



Regular appeal from the decision of Movlvee Mahomed Kvlleem 
Khariy Principal sudder ameen of Backergunge^ doled 29^A 
August 1851. 

TRIPOORAH SOONDEREE akd others, (Plaintiffs,) 
Appellants, 

versus ^ 

COLLECTOR OF BACKERGUNGE and others, (Defendants,) 

Respondents. 

Vakeel of ike Appellants — Bahoo Kishen Kishore Ohose, 

Vakeels of the Respondents — Baboo Ram^persaud Roy and 
Mr. Waller. 

Suit for the reversal of sale under Regulation XI. of 1822. a Buit to 

The plaintiffs state that they held a certain share in an estate ^I^J^en^^Q 
advertised for sale, and sent the arrears due from them through the for an^ of 

g>hmasta, of their co-sharers, Doorga Narain Roy and Radha revenue will 
hum R07, to be paid on the day of sale ; that their co-sharers SJ|J„^ ^f nou 
above named, in collusion with Ramlochun Doss and Easeenath the^ond ^^ 
Chuckerbuttee, withheld payment of the money and caused the that any of 
estate to be sold, which they purchased hemmee in the name of ^j^^gg"*' 
Ramlochun and Easeenath ; that they afterwards, agreed to re- ^^^ v.%e^u- 
store the property and received from the plaintiffs the amount tion xi. of 
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1822, have earnest money (1053-12) and rupees 850 interest, on the 11th 
buron'^e March 1839, joinuig the plaintiff in a petition to the collector for 
groundB, that cancelment of the sale. But at this time an inquiry was pend- 
the arrears due i^g before the revenue authorities promoted by the plaintiffs as to 
bYM^^^co- *^® benamee purchase of the property, and the recommendation 
sharers who- of the Collector and deputy collector to cancel the sale was not 
subsequently approved of by the commissioner. The defendants then receded 
estote^«m«;. ^^^™ their engagements and the collectors's enquiry into the 
' benamee purchase not being favorable to the plaintiffs, the sale 
of the estate was ultimately confirmed on the 18th May 1839. 
The plaintiffs, therefore, sue for reversal of the sale and restora- 
tion of the property on the ground that the purchase was a 
benamee one, and contrary to the provisions of Regulation XI. 
of 1822. 

The collector pleads that the sale was perfectly legal ; that 
the plaintiffs did not file objections against the irregularity of 
the sale within 30 days from the date thereof as required by 
Section XXV. Regulation XL of 1822 ; that two years having 
elapsed the present objections to sale are barred by Clause 2, Section 
XX. Regulation XI. of 1822. 

Ramlochun and Kasseenath reply, that the purchase on their 
part was bond fide. 

The principal sudder ameen did not consider the payment of 
the earnest money by the plaintiffs established, nor the purchase 
of the property to have been a benamee transaction, and dismiss- 
ed the suit. 

The Court then directed the second issue to be argued. 
Second, — ^Whether the plaintiffs' allegation that Doorganarain 
Roy and Radhachum Roy, sharers of the zemindaree in question, 
fraudulently purchased the disputed property benamee in the 
navies of Eassenath Chuckerbuttee, and Ramlochun Moonshee, 
is proved to the satisfaction of the Court ? 

Kishen Kishore Ghose, on the part of ths appellants addressed 
the Court. 

In the estate in question, the appellants held a share 7i annas, 
and Doorganarain and Radachurn had 8^ annas share. When 
these latter purchased the property benamee in the names of 
the Ostensible purchasers, appellants the next day represented 
to the collector how their money had been withheld by them and 
the estate purchased benamee. The sale wa^ held on the 4th 
March ; on the 6th March applied to the collector who referred 
the appellants to Mr. Nott, the deputy collector ; on the 11th 
March in the Cutcherry of Mr. Nott, and with his knowledge 
appellants paid to the ostensible purchasers rupees 1,954, the 
earnest money deposited by them and the purchasers requested 
the deputy collector to procure cancelment of the sale, the 
Court tiere remarked, that there is no use in detailing the mere 
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facts of the case, the suit is brought to reverse the Gk)vemment 
sale on the allegation of a benamee purchase, but there is no- 
thing in the sale (Regulation XL of 1822), which allows the civil 
courts to cancel a Government sale for arrears of revenue on 
the fact (if proved) of a benamee purchase ; Section XX. Clause 2, 
of the above law, only points out the process to be followed by 
the executive authorities in case of benamee purchase after 
conformation of the sale, but gives no authority to the civil 
courts to oust the purchaser, or restore the estate. The only 
points on which the civil courts can interfere for the reversal 
of a sale are to be found in Section V. of the Regulation. 

The Court, being of this opinion, also ruled that there was no 
use in hearing the arguments of the pleader for the appellants 
on the third issue. 

Third, Issue — The auction, purchasers on receiving (back) the 
earnest money, &c., from the plaintiffs, relinquished the title 
which they haid acquired by such purchase, and restored the pro- 
perty purchased at auction to the plaintiffs, the former owners, 
who accordingly paid the arrears of malgoozaree to the collector ; 
the point therefore to be investigatea is, whether, on proof of 
these circumstances, the plaintiffs are not entitled to a decree ? 

Judgment. 

The Court observes that the principal sudder ameen dismissed 
the claim of the plaintiffs, (appellants,) after going into the merits 
and hearing evidence in support of the averments of the parties ; 
but we are of opinion, that there are no legal grounds for the 
suit. It is brought to reverse a Government sale, not on the plea 
that any of the conditions enumerated in Section V., Regulation 
XI. of 1822, have been violated, but simply on the grounds that 
the arrears due by the plaintiffs were with-held by their co-sharers 
by whose servant the amount had been forwarded for payment, 
and the estate purchased by those co-sharers benamee, through 
other parties who had agreed to restore the property. Such an 
allegation does not in the opinion of this Court, in the view they 
take of the law, afford any valid grounds for the reversal of a Go- 
vernment sale, nor could the fact of repayment after the sale affect 
its validity in any way ; the lower court should have dismissed 
the suit as untenable and need not have gone into the evidence 
as it did. 

We dismiss the appeal and the claim with costs of this Court 
against the appellants. 
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The 12th July 1853. 

Present : 

Sir R. barlow, Bart., \j^^^ 
J. DUNBAR, Esq., ^J^^es, 

H. T. RAIKES, Esq. Officiating Judge, 
Case No. 393 op 1861. 



Regular Appeal from the decision of Moulvee Moazzum Hossein 
Khan BakadooTy Principal Sudder Ameen of ZUlah Bhagid- 
pore, dated I5th July 1851. 
MUSST. SEELABUTTY and others, (Defendants,) Appellants, 

verstis 

RAM GOPAL SINGH, (Plaintiff,) Respondent. 

Vakeel of Appellante — Baboo Ramapersaud Roy. 

Vakeels of Respondent — Mr, J. 0, Waller and Moonshee Ameer 

Alee. 

Decision of SuiT laid at rupees 6,131-0-5^. 
the lower court The plaint sets forth, that the plaintiff's father, Doolar Singh, 
"iL^^i * wi ^^^ Hoonooman Singh, the husband of Seelabutty and Choora- 
Ltion for^ munbutty, were uterine brothers ; that they held their ancestral 
recovery of and aU Other property jointly, and that in the year 1236, the 
toTa^ bera^ whole of the property, saving only mouza Taranee, was equally 
pai/byhim divided between them, the said mouza being assigned for the 
on behalf of maintenance of their mother during her life-time. A deed of 
hl^^^ied P*"^^i^^> ^*^ *^^ 2^^ Kartick 1236, was drawn up, accordme 
to pnSuce the ^ *^® terms of which the Government revenue of the landed 
requisite proof property was to be paid jointly by the two brothers, and hx like 
the ontM of manner they were to be jointly liable for their father's debts, 
hto. ^^ ^^ *^^ death of Hoonooman Singh, disputes r^arding the pro- 
perty arose between his widows, and the plaintiffs father, Doolar 
Singh. Eventually on the 3rd Aghun 1249, a deed of agreement 
or compromise, was executed to the effect, that the widows should 
enjoy the profits of Hoonooman Singh's share during their lives, 
and that after their death, Doolar Singh and his heirs should get 
the property : it was further agreed by the terms of the deed 
that certain landed property should be given up by the widows 
for the payment of debts due to mahajuns, that they should under 
no circumstances alienate any portion of the property left by 
Hoonooman Singh, and that plaintiff's father should withdraw his 
claim to inheritance, then before the court. The judge having 
however disposed of the case before the deed of agreement could 
be filed, the widows refused to carry out the stipulations of the 
deed. The plaintiff sued for possession in 1843, but his suit 
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was struck off on default in 1846. He now sues for recovery of 
half of the amount paid by his father in liquidation of debts due 
by him and Hoonooman Singh jointly. The defendants -deny 
their liability asserting, that no part of the sums alleged to 
have been paid by the plaintiff's father was ever due by their 
deceased husband. They declare that the deed of the 3rd 
A^un 1249, cited by the plaintiff is a forgery. They also plead 
limitation of time in bar of the plaintiff's suit. 

The principal sudder ameen found that certain debts were due 
on joint account, by the brothers, Doolar Singh and Hoonooman 
Singh, previous to their separation, that the deed of partition 
provided for the payment of these in equal proportions, and that 
the joint debts set forth in the plaint had been discharged by 
plaintiff's father alone, and that limitation was not incurred. 
He accordingly decreed the amount sued for with interest 
and costs. 

Against this decision the defendants have appealed, and the 
following issues are filed on their behalf. 

Issues on behalf of the Appellant. 

Firsty — ^Whether this suit is not barred by the lapse of time ? 

Secondly, — ^Whether the evidence adduced by the plaintiff is 
sufficient to entitle him to a decree, and whether the decision 
passed by the lower court is right ? 

Baboo Ramapersaud Roy, on the first issue. — The date of 
the tukseemnamah is 2nd Eartik 1236. The decrees are dat- 
ed one, the 4th April 1834, corresponding with the 10th Chjrte 
1241 F. S., and two, the 24th December 1834, correspondmg 
with the 8th Poos 1242 F. S. The suit was instituted on the 
22nd November 1846, corresponding with 19th Aghim 1254 ; 
whatever suits may be brought into the Courts connected with the 
tukseemnamah, time must be reckoned in regard to them from the 
date of that deed. Further in regard to the decrees upon which 
the plaintiffs claim is founded, it is clear that tbe nrst,namely 
that of the 4th April 1834, is beyond time. 

The Court do not consider it necessary to call upon the pleader 
for the respondent to argue this point ; they are of opinion, that 
limitation has not been incurred as the plaintiff could have no 
claim till he paid the money as alleged for the defendant, that 
constituted his ground of action. 

Baboo Ramiapersa/ad Roy on the second issue. 

The suit before the Court has reference to three bonds all dated 
the 16th Sawun 1229 F. S., and these were all in the name of 
Doolar Singh. The partition between him and his brother, 
Hoonooman, took place in Kartick 1236, Hoonooman died in 
Aghun 1242 F. S. The father of these two brothers, Probo- 
jiarain Singh died in 1224 ; after the death of Hoonooman Singh, 



Digitized by VjOOQ IC 



( 628 ) 

the plaintiff's father Doolar sued the defendants on the ground 
that the property was ijmalee ; that there had been no separation 
and that under the mithila law, the defendants, widows of 
Hoonooman, were merely entitled to maintenance and that he the 
brother, succeeded. That suit was dismissed first by the principal 
sudder ameen in 1836, and finally by the judge on 4th January 
1842. Subsequent to that he instituted a fresh suit on the ground 
of a solehnama, executed bv the widows for the purpose of receiying 
possession of the half of mouza Syan, the other half being set 
aside for the payment of mahajun's debts. The defendants 
disavowed the solehnama and the case was struck off on the 
default of the plaintiff, on the 20th February 1846, or 9th Phagoon 
1243 F. S. Now as the bonds were in the name of Doolar Singh, 
alone, the reasonable inference is, that the responsibility was 
with him only. Again the decrees were against him only; and 
further in the original tukseemnamah there is no mention of these 
particular debts, nor is this alleged to be, nor indeed could it be, 
an ancestral responsibility, for Probonarain died in 1224 F. S., 
and these debts were incurred by Doolar alone in 1239, and 
according to the custom of Hindoo families, the member in whose 
name any debt is incurred is solely responsible, unless the debt 
can be proved to have been incurred for the use of the family 
In this case for instance, a bill of sale has been filed in the name 
of both the brothers which avowedly shows a joint transaction. 
It is further to be observed, that although the suit of Doolar Singh 
dismissed by the principal sudder ameen in 1836, and by the 
judge in 1 842, was pending for eight years, no mention of these debts 
was ever brought forward. It is extraordinary too, that when the 
suits of the mahajuns for the recovery of their debts were pending, 
not a word was ever said of the joint responsibility. A suit is now 
instituted, for the recovery of the money paid under the decrees 
after the lapse of 24 years from the date of the bonds ; 18 years 
frgm the date of the tukseemnamah, and 12 years after the decrees. 
The suit was instituted too, upwards of 12 years after the death of 
Hoonooman Singh, the husband of the defendants ; added to all 
this, I must notice the extreme bad faith evinced towards the 
defendants by the plaintiff in the several suits mentioned above, 
claiming the whole of the inheritance to the exclusion of these 
women. So much I have said as to the probabilities of the case. 
I now proceed to comment on the proofs brought by the plaintiff 
to satisfy the Court, that notwithstanding the decrees were 
in the name of Doolar Singh alone, still the money was due by 
the brothers jointly. There is no proof whatever on the record to 
shew, that the money was borrowed and used for family purposes, 
which could have been easily given by filing the accounts : till this 
material fact is proved, there can be no joint liability. The 
principal sudder ameen infers joint responsibility, because the 
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suits of the mahajun referred to former times ; but whateyer the 
witnesses, may have said and whatever decision may have been 
passed in those cases, the defendants were not parties in them and 
they axe therefore entirely inoperative as against them. The 
plaintiff has brought forward several witnesses in this suit but 
such evidence is not the best which can be given in such a case. 
Account books and documents should have been produced. The 
defendants have also several witnesses, but I wish to read the 
evidence of only two of them. One is, a mahajun, a decree- 
holder, the other is his gomashta ; their evidence will shew, that 
they hold Doolar Singh only responsible — I am called upon for 
negative proof, it is for the plaintiff to bring positive, but still I 
do so, as mr as lies within my power, but the onus of proof rests 
with the plaintiff, not with me. 

The evidence of the two witnesses referred to in the argument 
is here read. 

Bhuttoo Doss, cited by both parties, deposes to the effect, that 
Doolar Singh alone borrowed money from him, that on his remon- 
strating with him and saying, that his brother Hoonooman Singh 
should also sign his name, he replied, that he wanted the money 
for his own purposes, and that Hoonooman Singh had nothing to 
do with it. 

Jeet Nath Doss, cited by defendants, confirms the evidence of 
Bhuttoo Doss : - Doolar Singh alone borrowed the money and execut- 
ed three bonds for the amount, declaring that he alone was res- 
ponsible, and that his brother had nothing to do with the trans- 
action. The deed to Bhuttoo and Hurlall was for rupees 200, the 
others for 1,000 each, one to Dhunnoo, and the other to Gouree 
Doss and Jagga Doss. 

Moonshee Ameer Alee, for respondent. 

Under the terms of the tukseemnamah debts due for the period 
antecedent to the execution of that deed were to be paid in equal 
shares, the debts sued for by the mahajuns and decreed against 
Doolar Singh were debts due by both, as having been incurred prC' 
vious to the date of the tukseemnamah. From the deposition of 
Jagga Doss in this suit, it appears, that those decrees were for 
former debts. I produce the three decrees obtained by the maha- 
juns, that they were for money obtained from the mahajuns, on 
account of former debts, not as alleged by the defendants, for the use 
of Doolar Singh alone ; Jagga Doss, one of the decreedars, distinctly 
says, that the bond for the whole sum of rupees 2,200 were given 
on account of monies due partly by Probonarain Singh and 
partly by Doolar Singh himself. A witness named Hursing- 
ram Doss, deposes, that whatever sums were borrowed during the 
period of ioint family, were written in the name of Doolar Singh 
alone, as his name was recorded in the collector's sheristah ; other 
witnesses depose to the same effect I contend therefore, that it 



Digitized by VjOOQ IC 



( 630 ) 

is made out as found by the principal sudder ameen, that the 
money was borrowed and payment made by Doolar Singh on the 
joint account. 

Baboo Ramapersaud iJoy, in reply. — ^With reference to the depo- 
sition given by Jagga Doss, and the reliance placed upon it by the 
respondent, 1 have to remark, that the defendants pointed out in 
their answer, that this action has been brought in collusion with, 
and in consequence of, the chicanery of the said Jagga. 

JunaMENT. 

This action is brought for the recovery of money paid by the 
plaintiff, as he alleges on his own account and that of his deceased 
brother, Hoonooman Singh, upon three bonds, dated 16th Sawun 
1229 F. S., for rupees 2,200. These bonds we observe, are in the 
name of Doolar Singh alone, and the decrees passed in favor of 
the mahajuns are against him alone. The allegation of the plain- 
tiff is, that the responsibilities are former responsibilities, by 
which he would convey the impression, that they relate to the time 
of his father, Probonarain who died in 1224 F. S., and he relies on 
the tukseemnamah of 1236, as the ground of action in which both 
parties agreed to pay their father s debts in half shares. Now, 
there is no detail whatever in the said deed of partition what 
those debts were, and it rests with the plaintiff to show, that this 
claim is founded on joint responsibility arising at a period ante- 
cedent to the death of his father, though the bond is given five 
years subsequent to his father's death. In order to prove this, he 
cites sundry witnesses, but produces no account books or other docu- 
mentary evidence. It is to be observed, that the very great delay 
which nas been allowed to take place as shown in the argument 
of the pleader for the appellants, in the institution of this suit> 
and the animus of the plaintiff towards the defendants proved by 
the several suits he has brought a^inst them, are further grounds 
for doubting the justice of the claim. The onus of positive proof 
rests with the plaintiff, and in that he has failed, while the defen- 
dants have, so far as lay within their power, brought forward proof 
certainly of a negative character, but to a certain extent 
satisfactory. At all events the plaintiff has not made out such 
a case as would warrant a judgment in his favor. We therefore 
reverse the decision of the principal sudder ameen and give a 
decree for the appellants with all costs. 
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Thb 12th July 1853. 

Present : 

Sir R. barlow, Bart., | . . 
J. DUNBAR, Esq., ^Judges. 

H. T. RAIKES, Esq., OffidMing Judge. 
Case No. 274 of 1852. 



Regular Appeal from the decision of Mr, TT. Tayler, Jvdge of 
Shahabad, dated 29th April 1852. 

MUSST. KUNDUN BEBEE, (Dependant,) Appellant, 

versus 

SHEO GOLAM SINGH, (Plaintifp,) Respondent. 

Vakeel of Appellant — Moonahee Ameer Alee. 

Appeal laid at rupees 104-6-3, on account of profit. 

Moonshee Amser Alee, for appellant. — Urges as to the first issue institution 
that under Regulation VII. of 1799, the appointment of a suzawid of a summary 
is legal, as the plaintiff was in balance on account of rents to him. i^n^ss^^T" 

The Court are of opinion that by Clause 2, Section XVIII. before a maiik 
Regulation VIII. of 1819, institution of a summary suit for can send a 
arrears alleged to be due is necessary before the sending of a J^|^^^^j_ 
suzawulupona mehal for the purpose of making collections oniectionsofa 
the part of a malik. They, therefore, direct that the next issue mehaL 
raised as to amoimt collections made by the defendant, through jj^^'^ho^d 
his servant during attachment, be argued. iUegaiiy ap- 

The judge in his decision has taken accounts from both parties, pointed a 
which he says, are supported by the evidence, they have respec- J^^^J^^!"^** 
tively produced. The pleader objects to the accounts filed by the ponsibie fop 
plaintiff, being preferred to those of the appellant. the conse- 

The judge has expressed himself, as being at some pains to^"®***^^ 
determine what is the exact amount which should be awarded in 
the case. He finds nothing to guide him in selecting between 
the opposite statements made by the parties and, " in this dilem- 
ma he thinks it fair that the defendant who has caused this 
embarrassment by the illegal appointment of the suzawul should 
be responsible for the consequences." 

We entirely concur in the judgment ; the act of the defendant 
was altogether illegal, and if there has been any difficulty in 
ascertaining the exact amount, he is alone to blame. 

The plaintiff has filed accounts upon which reliance may be 
placed ; there does not appear to be anything excessive in the 
amount awarded by the judge and he has, we are of opinion, 
formed as just an estimate as could be made imder the circum- 
stances, of the amount which should be awarded in this case ; we 
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see no reason to interfere with the decision, and reject the 
appeal. 



Thb 13th July 1853. 

Present : 

Sir R. barlow, Bart., ) j- . 
J. DUNBAR, Esq., ^J^^es, 

H. T. RAIKES, Esq., Officiating Judge, 
Case No. 185 of 1852. 



Regular Appeal from the decision of Movlvee Mouzzum Hossein 
Khan, Principal Sudder Ameen of ZillaJi EhauguJpore^ dated 
im March 1852. 

CHOWDREE DOWLUT SINGH and others, (Plaintipfs,) 
Appellants, 

versus 

SYED MURHAMUT ALEE and SYED ISMAEL ALEE, 

(Defendants,) Respondents. 

Vakeels of Appellants — Moonshee Ameer Alee and Baboo Bungsee- 

hvddwn Hitter. 

Vakeel of Respondents — Mr. J. 0. Waller. 

Suit laid at rupees 7,057-10-5-4. 

Decision of Moonshee Ameer Alee, for appellants. — This is a suit for posses- 

^held^^ sion of 485 beegahs with mesne profits, which the plaintiffs claim 

dilute as to as belonging to their property Sujawulpore, &c. The defendants 

whether the allege, that the land is part of Chooreekusmah, which belongs to 

boundary line . , ^ ' ^ ' ^ 

of two estates *''*^^''* 

was correctly Plaintifis State, there is a high road between the two proper- 
laid down in ties, and the defendants have crossed it. In 1838, a settlement 
map?^i^the ^^s made under Regulation XI. of 1822, with plaintiffs. The 
revenue thakbust made by the deputy collector which gives the Hands to 

"''^y- the defendants, is opposed to the revenue survey, which declared 

my right to it, and I sue to reverse that measurement. Both 
parties admit the revenue survey map, I have all along objected to 
this thakbust for the reversal of which I now sue. The principal 
sudder ameen should have tested its correctness by deputation of 
an ameen, but he has not, and relies on that which I dispute. 

" Dugger Moweishean'* is not as alleged by the principal sudder 
ameen declared in the ameen s report, or in the thakbust maps 
as the southern boundary of Sujalpore. 

Mr. Waller, contra. — The principal sudder ameen states, that 
plaintiffs plesid the shah-i-rah, is the boundary between the two 
estates, whereas the maps and report of ameen show that " Dugger 
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Moweishean'' is in fact the boundary ; he further says, that if the 
boundary riven by plaintiffs is taken to be the true boundary, 
several villages must be displaced to make the map consistent. 
The lands subject of this action were in 1834 also under litiga- 
tion according to Regulation II. of 1819, and relinquished to us 
by the measurement ameen, under the name of ^^ khitta sum- 
boona." 

Judgment. 

The point to be determined is, what is the real southern 
boundaiT of the village Sujalpore, &c. The appellants state that 
the shah-i-rah or high road is that boundary, and divides the 
estates of the parties Sujalpore and Chooreckusmah, the latter of 
which belongs to the respondents who plead that a lime called 
"DuggerMoweishean"recognised by ameen's reports, by maps andby 
other papers, on which the principal sudder ameen has relied ; 
defines the true boundary which separates the estates. The con- 
test is not as to where the shah-i-rah lies, but what is the line of 
demarcation, and plaintiffs further urge their long possession 
which is denied by the defendants. 

We must necessarily rely on the correctness of the revenue 
survey maps and the report of the ameen, when laying down a line 
of demarcation between two estates, but the dispute is not what 
is the course of this or that line. If " Dugger Moweishean" be the 
southern boundary of plaintiff's village Sujalpore, the defendants 
must have a verdict. If on the other hand, shah-i-rah be its real 
southern boundary judgment must be given in favor of plaintiffs. 
The locality of " Dugger Moweishean" and shah-i-rah are not 
disputed and as the contested lands are to the south of " Dugger 
Moweishean'* which we in concurrence with the principal sudder 
ameen hold to be the true boundary between the estates, the 
appeal must be dismissed. 

It has been urged by the appellants that their possession for a 
long period of years is proved by the evidence they have adduced. 
The principal sudder ameen, however, does not place any credit 
on it and he does not rely on the evidence of either party solely, 
he has considered it with other proofs, documentary as well as 
oral, and the result has been a rejection of plaintiffs* claim. Upon 
the whole, we see no reason to disturb the possession of the 
defendants, who at all events have been in possession since 1834, 
when the resumption suit was going on against them. The appeal 
is dismissed with costs. 
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The 18th July 1853. 
Pbesent : 
J. R. COLVIN, Esq., Judge, 
H. T. RAIKES, Esq., Officiating Judge. 
Pbtition No. 162 of 1853. 



Re don ^^ ^^ matter of the petition of Soondumarain Roy, filed 
application for in this Court on the 24th March 1853, prajdng for the adinission 
Rpeciai api»eai. of a special appeal from the decision of Mr. Alexander Davidson, 
^^SJ^^^D ^a* principal sudder ameen of zillah Midnapore, under date the 22nd 
^^oii*a°^* December 1852, reversing that of Russiklall Dutt, moonsiff of 
kubooieutare Nemal, under date the 8th June 1852, in the case of Soonder- 
°*** P™j"***<^ narain Roy, petitioner, plaintifi*, versus Koochil Manjee, defen- 

factofthe dant. 

ryot executing It is hereby certified, that the said application is granted on 
k*b*^T *^^ following grounds : — 

fevow^ Soondumarain Roy, the special appellant, sued Koochil Manjee 

another party, for arrears of rent on a kubooleut executed in his favour. 

The kuboo- The moonsiff decreed for the plaintiiF, but in appeal the principal 

ryot^b^can- Sadder ameen, on the intervention of a third person, decided, 

not injure any that as that party had proved his right as jotedar in the lands 

K)ne else. held by the ryot in another suit appealed to, and decided by, 

the principal sudder ameen, the moonsifi^s order must be reversed 

and the claim for arrears rejected. 

From a perusal of the decision passed in these cases, both 
of which have this day been heard in special appeal^ it appears 
that the present claim has its foundation on a kubooleut which 
the moonsiff held to be proved, and is altogether distinct from 
the one which formed the subject of enquiry in the case referred 
to by the principal sudder ameen. The evidence adduced by 
the plaintiff in this case is not alluded to. The claim should 
have been heard, and the case decided on its merits without re- 
ference to the objection of the intervening party, whose rights 
could not be prejudiced by his ryot executing a kubooleut in 
favour of another party. The kubooleut might bind tlie ryot 
but could not injure any one else. 

The special appeal is therefore admitted and the case remanded 
to the principal sudder ameen, who will decide it with reference 
i» the tenor of the above remarks. 
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Thb 18th July 1863. 
Pbesent : 
J. R. COLVIN, Esq., Judge. 
H. T. RAIKES, Esq., Officiating Judge. 
Pbtition No. 165 of 1853. 



In the matter of the petition of Nubkishen Kur and Jugmohun „ ^ 
Kur, filed in this Court on the 23rd March 1853, praying for the aboTM*»e 
admission of a special appeal from the decision of Moulvee principal 
Mahomed Kuleem Khan, principal sudder ameen of Zillah ^f t^^ »™®«>» 
Backergunge, under date the 4th January 1853, altering that of g^rdi^l ^T^^ 
Umbeekachum Mitter, moonsiff of Cowkhally, under date the 31st foigery the 
December 1851, in the case of Kishore Doss and others, plaintiffs, ^V^Hj^' ^" 
versTis Nubkishen Kur and Jugmohun Kur, petitioners, defendants, piajntiffi^ 

It is hereby certified, that the said application is granted on the claim was 
following grounds : — ^»s«^» having 

The suit was brought on a kubooleut setting forth the jumma p^^^^^J^n- 
payable by the defendants at rupees 90-14 ; the defendants dants to the 
repudiated the kubooleut and averred, that their jumma was P^?®^ ^{ ^^ 
raised at rupees 77-14, which amount they had paid. s^iuh^ * 

The moonsiff* found the kubooleut was spurious and dismissed manifegtly 
the claims, without going into the fact of paytnent alleged by the fraudulent, 
defendants, since he held such an enquiry to be unnecessary as 
the kubooleut put forward by the plaintiff as the foundation of 
his claim, had been set aside as fabricated. 

The principal sudder ameen concurred with the moonsiff* 
regttrding the kubooleut which he also thought fabricated, but 
proceeded to investigate into the fact of the payment pleaded by 
the defendants, and considering the dakhilas filed by them in 
proof thereof to be untrustworthy, decreed in favor of the 
plaintiff* to'the amount of the annual jumma admitted by them. 

The principal sudder ameen should not have given any decree 
on a claim based as this was found to be on a spurious deed, he 
could not put the defendants to the proof of their defence 
against a suit manifestly fraudulent, and should have upheld the 
moonsiff^'s decision when he agreed with the lower court in re- 
jecting the kubooleut as a forgery. 

The special appeal is therefore admitted and the case remanded, 
to be dealt with by the principal sudder ameen according to the 
above remarks. 
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Thb 18th July 1853. 

Present : 

Sir R. barlow, Bart., ) ,. , 
J. DUNBAR, Esq, |*/^«^. 

Petition No. 133 op 1853. 



*^/^^^^»V^N/W\^^^^< 



Remand as Ik the matter of the petition of Gobind Singh, filed in this 
1***^^** *^ Court on the 19th March 1853, praying for the admission of a 
havSgdecidfid special appeal from the decision of Major J. Hannyngtbn, deputy 
the suit fop a commissioner of Kishenpore, under date the 24th September 
<^»Jf«d 1852, affirming that of Roy Taruknath Sein, principal sudder 

outasuffident a^cen of that district, under date the 15th March 1852, in the 
loca] investi- case of Grobind Singh, petitioner, plaintiff, versiis Animd Mahatoo, 
gation. defendant. 

It is hereby certified, that the said application is granted on 
the following grounds : — 

The plaintS* sues for possession of 2 beegahs of land in his 
village Dealee, with wassilat from 1250 to 1254, which the 
defendant claims as belonging to his mokurruree village Atnar. 

Both the lower courts have laid down the true issue in the 
case, t. e,y whether the lands form part of one or the other pro- 
perties mentioned. They decide it, however, with reference to a 
kubooleut, dated 12th Magh 1246, filed by the plaintiff, who 
alleges the defendant's father, Dhimeeram, gave it to him ; this, 
both courts hold not to be proved, and the deputy commissioner 
confirms the prim^ipal sudder ameen's judgment without issuing 
any notice to the respondent. 

The kubooleut could throw no light on the question of boun- 
dary, and that is the real issue between the parties. The speci- 
fication of boundary in the plaint should have been compared 
with the boundary by deputation of an ameen, and evidence 
should have been taken to determine that question : an ameen had 
previously been sent for the purpose, but in appeal before the 
deputy commissioner, his report was set aside, as he was one of 
the amlah of the principal sudder ameen's court ; without a local 
investigation the real issue in this case cannot be determined. 
The kubooleut put in by the plaintiff is mere subsidiary proof in 
support of title and of course must be taken into consideration, 
but the main feature of the case is the ascertainment by the 
best means available, of the fact, whether the lands in dispute 
belong to Dealee or to defendant's mokurruree Atnar. 

The case is remanded to the principal sudder ameen, who will 
re-try it with reference to the above remarks. 
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Thk 20th July 1853. 

Present : 

Sir R. barlow, Bart., \ ..^^ 
J. DUNBAR, Esq, ]J^e8. 

H. T. RAIKES, Esq., Officiating Judge, 
Case No. 171 op 1852. 



R egnlar Appeal from the decision of Movlvee Roohnooddeen Khan^ 
Principal Sudder Ameen ofPitmea, dated I9th March 1852. 

RAJA ENAYET HOSSEIN, (Defendant,) Appellant, 

versiLs 

SYED AHMED REZZA and MAHOMED REZZA, 
(Plaintiffs,) Respondents. 

Vakeds of Appellant — Mr, J, 0. Waller, Moonshee Ameer Alee, 
ana MotUvees Aftabooddeen and Lootf Ruhman. 

Vakeds of Respondents — Baboos Ram^persaud Roy, Kishen 
Kishore Ohose and Sv/mbhoonath Pundit 

Suit laid at rupees 35,577-12, for the half share of malikana Held by a 
of pergunnah Soojatpore. m^ority of the 

Mr, J, G. WaUer, for appellant, on the first issue.— My first J^''^^^*^* 
objection is, that Mahomed Rezza is insane, the fact is notorious, pleads that the 
it Tvas urged in the answer, but no issue was drawn on the point plaintiff is in- 
by the principal sudder ameen. Ahmed Rezza solus cannot bring JJ^^^in. 
this action, which is for personal property. Each of the plaintifi's capacitatM 
is entitled to his portion of the claim if decreed, and Ahmed from suiog, 
Rezza does not show that he acts on the part of his brother, Ma- ^* « i»>cambent 

, J -, ^ 'on the Court 

nomed Kezza. ^ ^ first to deter- 

Baboo Ramapersaud Roy, contra. — This issue has been taken mine whether 
in the lower court as will be seen, on reference to the proceeding JJ^^^JJ^^t^ 
under Section X. Regulation XXVI. of 1814. taking^ ^i- ^ 

JunaMBNT. denceonthe 

points. 

Sir R. Barlow and Mr. J. Dunbar. — We do not on perusal 
of that proceeding find, that the principal sudder ameen has, as it 
was his duty to do, disposed of the objection raised by the defen- 
dant in his answer, assigning his own reasons for considering the 
objection invalid. The principal sudder ameen has taken the 
issue, whether Mahomed Rezza is insane, and has disposed of it 
in the following terms : — " The plaint is not irregular, for the 
insane's rights can in no way suner.*' This is no reason for the 
determination of the question, whether the filing of a plaint by an 
insane was regular or irregular, and whether when two plaiijitiflPs 
have come into Court claiming their riffhts to sums due to both, one 
of the plaintiffs can without any authority subsequently carry on 
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the suit on part of the other, when objection is taken to the plaint 
on the ground that, that other party is from his state of mind 
incapacitated from suing ; the first step to determine was, whether 
the plea of insanity of Mahomed Rezza was true or otherwise, and 
for the purpose of coming to a correct conclusion on this point, 
investigation by means of evidence and by all other available 
means should have been instituted at that stage of the proceed- 
ings. We hold that the issue has not been properly disposed of ; 
the fact is one which ought to have been proved or disproved 
immediately it was a subject of difference in the case, as the 
point is one essentially affecting the admissibility of the plaint ; 
whether the alleged insane's right would suffer or not, was 
not the ordy question before the principal sudder ameen, 
he had also to consider how the defendant's interest would 
be affected and he should have on due inquiry disposed of 
defendant's plea, urging the non-admissibility of the plaint on the 
ground he took. The preliminary investigation is necessary. We 
return the t^ase to the principal sudder ameen, who will on the 
remand make due inquiry as to the alleged fact of Mahomed 
Rezza's state of mind, with reference to which he must decide 
as to how the case is to be disposed of — the investigation is incom- 
plete, it must be completed and a fresh decision passed. 

Mr. H. T. Raikes. — The principal sudder ameen in his 
decision disposes of the defendant's objections, regarding the 
insanity of one of the plaintiffs, on the grounds, that the plaintiffs 
are uterine brothers, having their interests in common and carrying 
on this action in concert, therefore the insanity of one of them does 
not incapacitate the other from prosecuting the action in their 
joint names. The suit is simply for money paid and received, 
the fact of one of the plaintiffs being insane cannot possibly 
affect the interests of the defendant during the progress of the 
case, and therefore I do not think he should be permitted to 
suspend the proceedings to try a question of this nature. If a 
decree is ultimately given in favor of the plaintiffs, and the de- 
fendant then anticipates difficulty and uncertainty in paying the 
amount on account of the insanity of one of the parties, taking 
out execution against him ; the Court can protect him in making 
the payments either to the natural guardian or other person 
appomted to act in that capacity to the insane ; but until the 
question comes up in some such tangible form, I do not see how 
tne defendant can set up this plea to stay proceedings against 
himself, I would therefore allow tne case to go on. 
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Thb 20th July 1863. 

Present : 

Sib R. barlow, Baet, | ,^^ 
J. DUNBAR, Esq., ^^^^e 

H. T. RAIKES, Esq., OjffU^ng Judge. 

Case No. 283 of 1861. 



768. 



Regular Appeal from the decision of Mr. 0. C. Chea/py Judge 
ofEajshahyey dated 27th May 1861. 

BHOWANNYSUNKUR PANDEY, (one of the Dependants,) 

Appellant, 



versus 



PUREM BEBEE and UNOOP BEBEE, (Plaintiffs,) Respondents. 

VaJceds of Appellant — Mr. J. 0. Waller and Bahoos Bungsee- 
ouddwn, Mitter and Rampran Roy. 

Vakeel of Respondents — Baboo Ramapersaud Roy. 

Suit laid at rupees 1,837-6-3. 

The particulars of this case, with the decision of the judge, will 
be found recorded at pages 24, 26 and 26, of the printed Deci- 
sions of zillah Rajshahye, for the month of May 1861. 

The plaintiffs sue for possession of certain landed property, 
averring that a sale of it made by them to Bhowanny Sunkur 
Pandey was not real, but merely a nominal one, to save the pro- 
perty from sale on account of a claim preferred against them in 
the civil court of Moorshedabad. 

The defendant asserts that it was a bond fide sale, and that he 
hadpaid the purchase money. 

The judge found that the whole transaction was benamee, but 
gave the plaintiffs a decree on the ground that the plaintiffs are 
Ignorant females, who could have known nothing of the firaud, 
and whom he considered the court bound to protect from the 
consequences of intrigues of their male relations, servants and 
dependants. 

Judgment. 

It has been ruled, in the cases noted in the margin, that no 

relief can be given to parties 
coming into court as the plain- 
tiffs do, for the purpose of set- 
ting aside a benamee sale, avow- 
edly made with the fraudulent 
intention of defeating the right 
of third party who had a claim 
against them, in the words of Mr. Advocate General Smith, with 



Bmso Mayee Debea, Appellant, 

vettus 
Ram Doolnb Roy, Respondent 

Ranunder Deb Roy, Appellant, 
verma 
Roopnarain Gboee & others. Respondents. 



According 
to the practice 
established by 
precedent no 
relief will be 
given to a pai • 
ty suing for tb'j 
purpose of set- 
ting aside a 
benamee sale, 
avowedly made 
with the frau- 
dulent inten- 
tion of defeat- 
ing the right 
of a third par- 
ty, who had a 
claim against 
the property. 
In such trans- 
actions, the 
Court cannot 
recognise any 
distinction in 
favor of an 
ignorant fe- 
male. 
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refefence to the case of Ranunder Deb Roy : — " It is a general 
principle of law, that a man entering into a fraudulent agreement 
with another of this nature to defeat the right of third parties 
(creditors for instance) shall not himself, or his representa- 
tives, be relieved against the consequences of his own own frau- 
dulent act, though the creditors mav, and if his partner in the fraud 
takes advantage ever so dishonestly of the power which has been 
put into his hands, a court of justice will not interfere on behalf 
of him or his heirs." The Court cannot recognise the distinction 
drawn by the judge between males and females (in whose favor 
the opinion above recorded is quoted by the judge) in re^d to such 
transactions. The difference of sex cannot, in our opmion, affect 
the principle, that the courts should not sanction fraud in any 
transaction between parties before them, be they men or women ; 
and in this particular case, the plaint distinctly sets forth, that 
the plaintiffs themselves deliberately took the fraudulent mea- 
sures necessary to enable them to evade payment of their just 
debts. We give judgment for the appellant, and reverse the 
decision of the ju(j^e. The respondents to be charged with the 
whole costs of both courts. 
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The 20th July 1853. 

Present : 

Sir R. barlow, Bart.,) , , 
J. DUNBAR, Esq., ^^^(^es. 

H. T. RAIKES, Esq., Officiating Judge. 
Case No. 225 op 1851. 



Regular Appeal from the decision of Baboo Oopender Chunder 
NyaruttuHy Principal Svdder Ameen of Zillah Jessore, doUed 
Ibth March 1851. 

RAMDHUN BUKSHEE, MUDDOOSOODUN BUKSHEE 
MOOKTAKESHEE DEBEA and another MOOKTAKESHEE 
DEBEA, (Defendants,) Appellants, 

versus 

PUNCHANUN BOSE, (Plaintipp,) KUROONAMOEE DEBEA 

AND OTHERS, (DEPENDANTS,) RESPONDENTS. 

Vakeel of Appellants — Baboo Kishen Kishore Ohose. 

VaJceds of the Re^ndent, Pwnchamm Boss — Mr, WaUer and 
Baboo Ramapersavd Roy. 

Vakeels of Kurooonamoee and others — Moonshee Fukeer Ahmed 
(absent), Moonshee Ameer Alee andJudoonath MvUick, 

Suit for possession with wasilat and interest ; claim laid at 
rupees 7,114-13-10. mi^^d^tr' 

Nimanund Bukshee and Shamchund Bukshee were uterine ^ts. in a 
brothers, joint proprietors of lot Protapkatty No. 113, belonging to sale by chiid- 
pergunnah MuUickpore and lot Jointa No., 146, appertaining to ^®?? ^"^^h^ 
pergunnah Chargoolia. The 8 annas share (with a jumma of ^irti^whose 
rupees 1,166-14-8-2,) belonging to Nimanund Bukshee, was sold interests are 
to plaintiff by the widows of the said Nimanund Bukshee's sons, fj^^TJ^^^?'" 
viz,y Kuroonamoee, Pudabutty and Taramony, (deceased,) for the ^^^ proper- 
purpose of discharging the debts due by their father-in-law and ty, and not 
their respective husbands. The kubala is dated the 8th Assin ^m whose in- 
1252, and the sale was made with consent of the defendants, incho^^imd ^ 
Anund Chunder, Madhub Chunder and Muddun Mohun, who, as future, are en- 
grandsons of Nimanund Bukshee, had the right of inheritance **'^®^*P *"® 
after the death of the sellers. After sale the plaintiff was resist- {J^^^n oT 
ed in his attempts to get possession ; but eventually the sellers Hindoo law. 
put him in possession on the 3rd Pooss 1253. In consequence of ^ party can- 
disputes about the property, a case was brought before the magis- right ^^pre- 
trate under Act IV. of 1840, in which the plaintiff and the defen- emption as a 
dants, Ramdhun and Muddoosoodun Bukshees were the parties, necessary issue 
The plaintiff urged his right in virtue of his purchase and was {^* he^^ias"' 
supported by petitions from the sellers, but the magistrate dis- claimed or 
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?h^riSth!^ missed his claim on the 20th January 1847, and directed that 
legal maimer. ^^® sellers should retain possession. Plaintiff appealed to the 
sessions judge, and the sellers again prayed that possession should 
be given to him, but the session judge confirmed the magistrate s 
order on the 20th Jejt 1254. After this, the defendants dispos- 
sessed him ; he therefore sues fer possession and wasilat. 

The sellers, Euroonamoee Debea and Pudabutty Debea and 
several other defendants support the plaintiff's plea. 

Ramdhun Bukshee and others deny the clami and assert that, 
the Debeas had no power to sell in consequence of an agreement 
(dated 2nd Jeyt 1230,) having been entered into between Nima- 
nund Bukshee and Shamchund Bukshee to the effect, that no 
transfer to a third party should be allowed, and further that, 
as childless widows, the allied sellers could not alienate the 
property. 

The principal sudder ameeri decreed, that the plaintiff should 

have direct possession of lot Protapkatty and possession of lot 

Jointa through the Bukshee, defendants, with wasilat and interest. 

The defendants have appealed and the following issues are filed. 

Issues on behaif of the Appella/nt, 

First, — The appellants, among other pleas set forth in their 
answer, have also urged, that as sharers of the ijmalee property, 
and inhabitants of mouza Protapkatty they, not the plaintiff, were 
by right of pre-emption entitled to purchase the disputed pro- 
perty. The principal sudder ameen, however, neither recorded 
this point as an issue, nor investigated it at all ; whether there- 
fore in consequence of this defect, the decision of the principal 
sudder ameen is not incomplete ? 

Secondly, — As the plaintiff alleged, that he purchased the 
disputed property from childless Hindoo widows, who sold it to 
pay off the debts of their husband, the point to be investigated 
IS, whether according to the shasters such purchase and sale are 
valid, in case it be proved that the value was not applied to the 
liqiddation of their husbands' debts, and that there was no special 
reason or necessity for selling the property ; and whether the 
plaintiff^s case ought not to be dismissed in the event of the 
alienation being held to be illegal ? 

!rAir(By,— Whether the ikramama^ dated 2nd Chevtl231 B. S., 
and signed by Nimanund Bukshee is a bond fide and valid 
dociunent, and in case the ikramama be proved, whether the 
plaintiff's purchase would not by itself become invalid ? 

Fowrihly, — ^Whether Protapkatty was, under the Act IV. deci- 
sion, held by the Debea defendants, as before, or whether, as 
alleged by the plaintiff, it was held by him, and he was dispossess- 
ed of it by the appellants, and whether it was not incumbent on 
the plaintiff to prove his allegation ? 
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Fifthly y — ^Whetiber witib reference to the circumstances of the 
case and the evidence on the file, the principal sudder ameen's 
decree in favor of tJie plaintiff ought not to be reversed ? 

SixOdy, — Whether the principal sudder ameen's decree for 
wasilat and interest is right and proper ? 

The court direct, that the second issue for the appellants be first 
argued, as having reference to the power of the widows to sell the 
property in dispute. 

Baboo Kiahen Kishore Ohose contends, that he is entitled to 
show, that under the Hindoo law a purchase from the three 
widows is illegal. 

Mr, WaUeTy for the respondent, says, that this plea cannot be 
ui^ed by the defendants inasmuch as the grandsons of Nimauund 
are alive. The defendant, Ramdhun is the only son of Shamchund, 
brother of Nimanund. So long as there are direct heirs to Nima- 
nund who do not appear in this case and protest against the title, 
the defendant cannot come in upon the point of Hindoo law to 
nullify the sale to the plaintiff, while there are other direct legal 
heirs, whose interests mtervene and with whom it r^ts to raise 
that point ; no objection on his part can be heard. 

Baboo Kiahen Kishore. — It is impossible to say, who may be 
alive, when the widows die ; if the grandsons are idive, they will 
succeed, if not, my client will succeed. 

The court are of opinion, that the plea set up on behalf of the 
defendant, (appellant,) is not good. His rights and interests 
whatever they maybe and distant as they are, do not bear upon the 
point at issue in this case ; other direct legal heirs of Nimanund are 
in existence who are alone competent to raise the issue of Hindoo 
law, which immediately affects their particular rights. 

The court direct that the pleader proceed to the first issue. 

B<d}Oo Kiahen Kiahore Ghoae. — In the sixth section of the 
answer, the objection was taken, that the right of pre-emption 
belonged to Ramdhun, and the other heirs of Shamchund, but the 
principal sudder ameen has not noticed it, either in his roobocar- 
ree, under Section X., R^ulation XXVI. of 1814, or in his deci- 
sion. 

Mr. Waller, for respondent. — This plea cannot be raised by any 
defendant in a case. The right of pre-emption is only for a man 
who claims to exercise it. Until the defendant brings a suit on 
that ground, he can get nothing upon a mere latent right. The 
principal sudder ameen was not bound to notice in his roobocarree 
drawing the issues, a plea which he considered quite inapplicable 
to the case. 

The Court consider that the objection now raised was not pro- 
perly an issue in the case, and that it was unnecessary for the prin- 
cipal sudder ameen to notice, nor do the court think it necessary 
to take it into consideration now ; a party must claim to exercise 
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the privilege of pre-emption. The defendant does not say, that he 
is in possession under such right. 

Baboo Kishen Kishore GhosCy on the third issue. — ^Having read 
the ikramama to the Court, I beg to call attention to a decision 
of this Court, dated Ist March 1836. (Muddoosoodun Sundjal, ap- 
pellant, verms Pran Kishen Mitter and others, respondents.) In 
that case, there was an agreement between two parties. A sale 
had taken place contrary to that agreement, and the Court held 
the sale invalid. In this case, the principal sudder ameen pro- 
nounced the ikrarnama not genuine. It is necessary for me to 
show that he was wrong, otherwise my client can never hereafter 
found any decree upon it. 

Mr. WaUer, for respondent. — The issue does not arise in the 
case. No suit being instituted to enforce the terms of the alleged 
contract, and defendant distinctly pleading that he is not in pos- 
session. It is therefore quite unnecessary to determine the 
genuineness or otherwise of the document in question in this 
suit. 

The Court are of opinion, that this issue cannot arise between 
the parties now before them, and that it is thferefore unnecessary 
to determine, whether the principal sudder ameen was light in 
rejecting the ikramama or not. 

Judgment. 

The plaintiff comes in on a purchase from the three widows, 
and is opposed by the defendant, Ramdhun and others, upon the 
ground of the sale from the widows to the plaintiff being illegal 
upon right of pre-emption, and upon an ikrar alleged to have 
been dntwn up between Nimanund, the father-in-law of the 
widows, and his brother Shamchund, the father of the defendant 
Ramdhun ; he also pleads that he is not liable for wasilat, as he 
was not in possession, or for costs. We find from the record, that 
there are three grandsons of Nimanund still living. They are 
the parties, whose'interests are directly affected, if the sale by the 
widows is illegal, and they are the parties who ought to sue if 
that sale be contrary to law, but no suit has been preferred by 
them. The defendants might have in failure of certain heirs a 
right to the disputed property, but it is inchoate and until that 
right shall have arisen, they are not the persons entitled to sue 
for infraction of the Hindoo law to their detriment. 

The next point regards the right of pre-emption urged by the 
defendants : they have never sued to exercise that right and shown 
that they are entitled to possession, after having done that whidi 
the law prescribes. 

In regard to the ikrar of Nimanund and Shamchund, the plain- 
tiff was no party to that agreement, if any thing in contravention 
of it, has been done by the parties, or their heirs, the conse- 
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<|aences of the infraction of the deed, do not rest with the plain- 
tiff, and no issue in this case can be drawn, as between the 
parties to this cause on that point ; should there be any ground of 
complaint between either of the contracting parties or their heirs, 
their remedy is open, and the grounds of action in such case 
should be the infraction of the conditions of the instrument. 

The plaintiffs, respondent's, pleader waives the claim to wasilat, 
awarded by the lower court. No order is therefore necessary on 
that point. The costs, however, which the appellant has objected 
to pay, we consider should be charged to him. He has up to the' 
present time done his utmost to set aside the plaintiff s claim 
The appeal is dismissed with all costs. 

The 25th July 1853. 

Prbsent: 

Sib R. barlow, Baet.,1 j , 
J. DUNBAR, Esq., ^^^^es. 

H. T. RAIKES, Esq., Officiating Judge. 
Case No. 228 op 1851. 



Regular Appeal from the decision of Oopender Chunder Nya- 
rutbwn, Principal Sudder Ameen ofZUlah Jessore, dated I5th 
March 1851. 

PUNCHANUND BOSE, (Plaintiff,) Appellant, 

versus 

SYED KERAMUT ALEE and others, (Defendants,) 

Respondents. 

Vakeels of Appellant— Mr. J. 0. Waller and Baboos Eamapersaud 

Roy a/nd Neelmonee Ba/nerjea. 

Vakeel of the Respondent Ramdhun Bvkshee — Baboo Kishen 

Kishore Ohose. 

This is an appeal on the part of the plaintiff in the preceding Appeal du- 

case. missed witli 

The following issues are filed on behalf of the respective ^ Jj^; 

parties. on which de- 

Issues on behalf of ihe Appellant. fendants claim 

.i. \ 'ixT-x J possession, 

The plaintiff sued for possession of a share in lots Jomta and held to be 
Protapkatee ; the Bukshee, defendants, asserted themselves to be proved by the 
the meerasdars of lot Jointa aforesaid ; the principal sudder ^X»*^^. 
ameen passed a decree awarding to the appellant khas possession gion of one of 
of Protapkatee, and the possession of lot Jointa through the the parties to 
medium of the Bukshee, defendants. But, since the appellant's J^^^'^V^. 
purchase is proved, the point to be investigated is whether with 
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reference to the circumstances of the case, the appellant is not 
entitled to get hhaa possession of lot Jointa ? 

Issues on heJudfofihe Respondents. 

The plaintiff in his petition of plaint admits the share of 
Taramonee Debea and Puddabuttee Debea^ comprising one-third 
of lot Jointa to be the mookururee property of the defendants ; 
he only denies that Kuroonamoee's share, comprising one-sixth of 
the lot, is (also) the mookururee property of the defendants. The 
principal sudder ameen held the defendant's mookururee tenure 
to be proved, the point therefore to be now investigated is, whe- 
ther tne defendant's mookururee right in the share of Euroona- 
moee has not been proved ? 

Mr, Wallevy for the appellant. — The principal sudder ameen 
has given the plaintiff possession of lot Jointa only through the 
medium of the Bukshee defendants, on the ground of a pottah 
granted by Kuroonamoee. It is for the Court to consider, whether 
the acknowledgment of Kuroonamoee, that she did ^rant such 
pottah is of itself sufficient to warrant the principal sudder ameen 
m allowing the defendants to retain possession. 

JUDOMBKT. 

The mouroosee pottah, on which the defendants claimed posses- 
sion of Kuroonamoee's share in lot Jointa, was made a distinct 
and specific matter of inquiry in the roobukaree under Section X. 
Regulation XXVI. of 1814, yet the plaintiff produced no evidence 
whatever on the subject while the defendants not only adduced 
evidence to their possession, but brought forward an admission of 
Kuroonamoee made in a petition, filed in another case, long before 
the institution of this suit, and not denied by the plaintiff, to the 
effect that she had granted a mouroosee pottah to the defendants. 
Further, while Kuroonamoee in her answer in this case supports 
the claim of the plaintiff generally, she has not made any denial 
of the grant of the pottah on which the defendants rely. We see 
no reason to interfere with the decision of the principal sudder 
ameen, and dismiss the appeal with costs. 
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The 26th July 1853. 

Pbesbnt : 

Sib R. barlow, Bart., 1 , , 
J. DUNBAR, Esq., ^^m/es. 

H. T. RAIKES, Esq., OffidcUmg Judge. 

Case No. 113 op 1852. 

Regular Appeal from the decision of Baboo Kasmsur Mitter, 
JddiHonai Principal Sudder Ameen of Hooghly, dated 22nd 
July 1852. 

MAHARAJA DHIRAJ MAHTABCHUND BAHADOOR, 
(Plaintiff,) Appellant, 

versus 

NISTAREENEE D ASSEE, widow op CHUNDER SIKUR MITTER, 

AND RADHANATH SINGH, Mal Zameendar, (Defendants,) 

Respondents. 

Vakeds of Appelant — Mr, J. 0, TToKer, Baboo Ramapersaud 
Roy, and Moonshee Ameer Alee. 

Suit for the recovery of arrears of revenue, laid at rupees A xemindar 
8 793-1 1 -7. ®^^^ * ^^^ 

The plaintiff sued the defendant, Nistareenee, as the widow books as 
of Chunder Sikur Mitter, the alleged holder of the talook ; after taiookdar, and 
the pleadings had been filed, and the issues drawn up, the plaintiff ^^^"^^ ^f^ 
discovered that the party whose representative he had brought f^taiook, is 
before the Court had never held possession, that his father had justified in 
been the real taiookdar and that his heirs were the proper parties filing supple- 
to proceed against, plaintiff therefore sought to sue the right ^nstSie^ 
individuals by filing a supplemental plaint. This the principal real purchaser 
sudder ameen considered irregular, and dismissed the suit with ^^^ ^^'^' 

. ® ' on discoyering 

costs. tjmt the os- 

Judgment. tosibiepur- 

, chaser was a 

The Court having heard the supplemental plaint read, observe, ^^^^'f V*^ 
that in it the plaintiff states, that the talook was purchased by chase, and 
Parbutty Chum Mitter, in the name of his minor son, Chunder had never 
Sikur Mitter, whom he had made defendant in this case, and that ^"^^ ^IJ'^?^ 
he had sued him on the ground, that the kubooleut had been talook. 
drawn up in that individuaTs name, and delivered to him as his 
act and deed ; that discovering since institution of the suit, that 
Chunder Sikur was at the time a minor and had never held pos- 
session, and that Parbutty Chum, the real purchaser of the talook, 
was dead, he filed a supplemental plaint to include his heirs as 
defendants in the present suit. 

Under these circumstances as Chunder Sikur Mitter appeared 
on the face of the kubooleut to be the ostensible party signing 
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it, and whose name was borne in his zemindary book, the plain- 
tiff committed no irregularity in bringing an action on that 
kubooleut against him ; and when plamtiff discovered the fact 
of Chunder Sikur's minority at the date of its execution, and 
ascertained the part taken by his father and consequently the 
liabilities of his heirs, he was also justified in making them de- 
fendants through a supplemental plaint. We therefore consider 
the suit should proceec^ the plaintiffs being called upon to prove 
his case against the parties he has now brought into Court. The 
principal sudder ameen's decision is therefore reversed, and the 
case remanded for re-trial de novo. 



Th» 25th July 1858. 

P&BSENT : 

Sib R. barlow, Babt., \ ^ ^_. 
J.DUNBAR, Esq., '\J^es. 

H. T. RAIKES, Esq., Officiating Judge. 
Casb No. 51 OP 1852. 



Megtdar Appeal from the decision of Motdvee Mahomed Rafiq 
Khan, Principal Sudder Ameen of ZiUah Bdiar, dated 17th 
December 1851. 

MUSST. AMEEROONNISSA BEGUM alus HINGOO SAHEBA, 
Daughter of RAJA KHAN BAHADOOR KHAN, deceased, 
(one op the Defendants,) Appellant, 

versus 

MAHARAJA HETNARAIN SINGH, (Plaintiff,) and KHAJEH 
TALEB ALEE KHAN and othbbs, (Defendants,) Respondents. 

Vakeels of Appellant — Mr. J. 0. Waller and Baboos Ramapersaud 

Roy and Kishen Kishore Ohose. 

Vakeels of the Respondent Maharaja Hetnarain Singh — MoonAee 

Ameer Alee amd Baboo Sumhhoonath Pu/ndit. 

Held that "^^^ ^ resume an istemraree mookururee lease on the grounds, 
an istemraree that the lease is not hereditary, and that the original lessee bein^ 
mookoruree dead, his heirs have no right to retain the tenure. The plainti^ 
uotoOTiv^any therefore, seeks to dispossess them, and resume possession of the 
hereditary lands Comprised in the grant. 
.1^^t±"., Th^ first imie is this: 

bqfurzundan Whether, with reference to the evidence on the file, and the 
wawJ^ffl^^con? P®^^^^^^ circumstances of the case, the mokurruree istemraree 
tainedinthe granted by Maharaja Mitterjeet Singh, to his son, i. «., to the 
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appellant's father, is to be considered as having been granted body of the 
during his life or in perpetuity ? d««L 

The appellant 8 vakeel requested that the c(^j of the pottah 
might be read. 

The deed was then read. 

It purports to be a grant from 1243 Fuslee, on the part of 
Mitterjeet Singh to his natural son, Raja Khan Bahadoor Khan, 
father of the appellant, of certain villages at a fixed jumma of 
rupees 3,001, ana is styled an istemraree mookururee pottah. 
The vakeel then pointed out a case, page 271, volume IV., of Select 
Reports, Joba Singh and others, tapf^lemtBy versus Meer Nujee- 
boollah and odiers, decided on the 29th of November 1827, and 
argued, that this case shows, that the authenticity of a mookururee 
pottah (therein alluded to) being established, the Court found 
that the word mookururee had the meaning of hereditary, and the 
abstract of the case as published shows, that the ruling of the 
the Court was, that a mookururee tenure should be understood 
as conveying a title in perpetuity, the vakeel then urged, that 
intention of the grantor can be best known from the wording of 
the deed itself, which afibrds the best evidence of its meaning. 
It is the grant of a father to his illegitimate son. The plaintiff 
is one of the legitimate sons of Mitterjeet, the grantor, and 
the defendant is the daughter of the illegitimate son referred 
to ; the relationship of the parties, and the terms of the deed con- 
sidered in the natural and obvious sense convey no other meaning 
than that the grant is in perpetuity. It is impossible to 
interpret the words indicative of perpetuity as referring only to 
the Ufe of the grantee, or to suppose that tne grant was to have 
no further effect than such perpetuity as was bounded by the dura- 
tion of his life. It should also be remarked, that the terms 
istemraree and mookururee are coupled together in this pottah, 
the one having reference to the fixed jumma, the other to the 
perpetual nature of the grant, the other terms of the document 
also go to prove that the whole interests and duties of a proprietor 
were imposed on the erantee, and this could hardly have been the 
case, had the grantor mtended to limit the terms of this deed to 
the life of the lessee. 

Bahoo Ramapersavd on the part of the appellant also observed, 
that had the intention of the grantor been to restrict this lease to 
the life of the lessee, would he not have specially made out the 
pottah in such terms, the addition of a word or two would have 
been sufficient, the absence of all such intimation on his part 
must surely be taken in connection with the position of the 
parties to prove the fact that this pottah was to convey a lease in 
&vor of the grantee and of his heirs after him. 

Moonshee Ameer Alee on the part of the ffespondent. — The 
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pottah contains nothing which can be taken to convey any here- 
ditary right. No such terms as ^^ bafurzuncUm, or nuslin bud 
nud/' was used, without which the permanence of the grant 
beyond the life of the grantee cannot be inferred. In support of 
this, the pleader refers to the case at page 752, of the Sudder 
Reports, for 1848 2nd August, Baboo Toolseenarain Shah, versus 
Modenarain Singh. 

The words istemraree mookururee apply only to the permanence 
of the ffrantee's life, and without the words " ba furjmndan" or 
other of a similar import cannot be made to convey the lease 
further. The restriction conveyed by the term " A:Aood" plainly 
evinces the intention of the grantor to make the lease of personiJ 
benefit to the grantee, and to go no further than his own life. 
The whole scope of the deeds both pottah and kubooleut is, that 
" / give to yov/rself/' and does not imply any responsibility on the 
heirs of the giver to extend the grant or to confirm to the heirs 
of the grantor the enjoyment of it. In the case referred to in 
the Sudder Court's Reports above quoted, of the 2nd April 1827, 
Mitteijeet Singh, verstis Musst. Chumala Chowdrain, the plaintiff 
in that suit. Raja Mitterieet was permitted to resume a mookuru- 
ree tenure granted by himself to the defendant's predecessor to 
which she had succeeded and held possession and paid rent on 
the grounds, that the terms of the mookururee as they did not 
contain words to the efl*ect of " nudin bad nualy* were not 
hereditary ; the pleader also referred to a decision of the Court 
of the 28th September 1835, in the case of Deedar Hossein, appel- 
lant, verexie Roy Mohesh Chunder, in which the judges, Braddon 
and Stockwell, referring to the case of Joba Singh and Nuje- 
buUah, cited by the respondent, lay down the same rule, that in 
the absence of the words ^^nuslva bad nud** the istemraree rights 
conveyed under a pottah cannot be extended to the heirs of the 
grantee. 

As to the intention of the grantor, Mitteijeet Singh, in making 
this mookururee tenure in favor of his illegitimate son, the circum- 
Btances do not admit of any inference being drawn in support 
of the argument, that this grant was intended for him. The 
Raja Mitteijeet had two legitimate sons, between whom he left 
his pn^rty, and, while living, he settled certain villages on the 
two illegitimate sons who could not share in the general inheri* 
tance. The pleader then filed a/y^ctia of the 4th March 1824, 
to which a list is appended of all the property divided by Rajah 
Mitteijeet between his legitimate sons, and that allotted to his 
two natural sons, and asserts that in the latter no mention is 
made of this istemraree mookururee tenure which would certwn- 
ly have been the case had Raja Mitteijeet intended it should 
descend to tbe^eirs of the possessor. On the contrary it is 
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entered among the property falling to the share of Hetnarain 
Singh, the plaintiff. 

The appellant's pleaders here took exception to this matter 
' being now brought forward, as a fact so material as this, should 
~ haye been pleaded in the lower court, and might then have been 
made an issue in the appeal instead of taking them by surprise ; 
but as instructed by their client, they deny mat any mention of 
tiie village is made in the tukseemnama referred to, by the oppo- 
site side and request a reference to the document to ascertain 
the point. 

The respondents' pleader e^^lained that during the lifetime of 
Baja Mitterjeet Singh, he divided his property between his two 
sons, Hetnarain and Modenarain, in the proportions of 9 and 7 
annas respectively, and thus conveyed to them aU his estates ; that 
subsequently the mookururee lease was given to Raja Ehan Baha- 
door, and that Mitterjeet had then no authority to convey this 
property beyond the lifetime of that individual, how then can 
It be fairly inferred that it was his intention to do so. 

The Court determine that the pleader of the respondent must 
restrict his argument as to the intention of Raja Mitterjeet Singh 
in using the terms recorded in this pottah, with reference to the 
rights of the grantee's heirs to hold under it. 

Respondents' pleader then continued and observed, that stress 
has been laid by the plaintiffs pleaders in the insertion of the 
words istemraree and mookururee in the pottah, but a reference 
to Section XLIX. of Regulation VIII. of 1793, will show that the 
terms istemrardars and mookurureedars have the same significa- 
tion and that the istemraree and mookururee are equivalent 
terms. A reference also to Section VI. Regulation I. of 1815, 
will show, that law clearly declares that a mookururee or istemra- 
ree tenures is only a life tenure. Again Section XII. Regula- 
tion III. of 1828, provides, that unless the condition of a grant 
clearly point out its hereditary nature it cannot be regarded as 
conveying more than a life interest. The tenor of the law 
therefore, clearly prescribes, that such terms as istemraree and 
mookuraree without the addition of such words as " nuslin bad 
nu8l" shall not of themselves be deemed to convey a hereditary 
or perpetual title. The precedent to which the pleader on the 
other side called the Courts attention at page 176, of volume I, of 
the Select Reports, cannot be regarded as one in point, the terms 
then described as istemraree and construed by the Court as here- 
ditary, having been a creation antecedent to the decennial settle- 
ment, and the question now raised in the present case as to the 
absence of all hereditary signification in the body of the deed 
was not then argued, in the same way the case of Chintamunee, 
verms Purupnarain Roy, page 304 of volume I. Of Select Reports, 
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a mookurufee tenure was upheld in favor of heirs simply on the 
grounds, that it had been neld at a fixed rent for twelve years 
previous to the perpetual settlement. The distinction relied 
upon by the opposite side, that istemraree refers to the nature, 
and mookururee the jumma of the grant, is shown by the above 
decision to be without foundation, for istemraree is there taken 
as descriptive of the jumma, and has not a personal signification 
at all, the case at page 271 of volume IV. of Sudder Dewanny 
Select Reports, Joba Singh appellant, is equally inapplicable to 
the case now before the Court, the circumstances of that case 
were peculiar inasmuch as the parties in possession had held 
as heirs from 1185 to 1222, and the present defendant has only 
been in possession during a period of eight years. Another case 
was referred to by the appellant's nle^er at page 455, Slst of 
May 1852; but neither can that decision be made applicable 
to this suit. In the case quoted, it was between the original 
parties to the agreement, not between parties who are not 
now in existence ; the pleader then read a decision of Messrs. 
Currie and Oswald of 27th May 1817, sitting together; it was 
a suit to resume a mookururee after the death of the grantor, 
because the terms did not give a right of inheritance, and 
the defendant pleaded that inheritance was implied bjr the 
terms and that rent had been received from him, the judges 
decided that it was not hereditable by the deed and set aside the 
pottah. Thus it will be seen that seven judges of the Cburt had 
at different times given decisions which are in favor of the 
validity of plaintiff^s claim. 

Mr. WaUeTy then remarked on the part of the appellant.— It is 
not necessary to argue whether this pottah is more or less than 
it purports to be, the grantor is the father to grantee, the son, 
some stress has been laid on the expressions " I give to yourself ;" 
but what was more natural than that such expressions should 
be used between the parties without limiting tneir meaning to 
themselves only. Did such an argument hold good, it must 
apply to both the contracting parties ; but it is admitted tiiat 
the act of the grantor was binding on his heirs to the extent of 
the grantee's life, why then shoidd the restriction affect only 
the grantee's heirs, and not those of the grantor. The fact is 
tliat there is no restriction at all in the terms of the grant, neither 
on the heirs nor in any other way ; the use of the property is 
secured to the grantee for his personal enioyment, and notmng 
prevents his makLig full use of it. It is the opposite party who 
wish to import condition into the deed, its nature is complete 
and unrestricted in every way, and any addition to it would only 
tend to curtail the previleges it conveys, not to enlarge or confirm 
them. The opposite party argue that without such terms us con- 



Digitized by VjOOQ IC 



( 663 ) 

vey a hereditary right, it cannnot be hereditary but the words here 
made use of are significant of something permanent or perpetual, 
and of something fixed and unalterable. The pleader then con- 
tinued to argue at considerable length, that the words istemraree 
and mookuniree had a signification of this sort in the pottah, the 
former having reference to the perpetual duration of the lease 
and die latter to the fixing to the jumma. 

JUDQMEKT. 

The only point to be determined is, what is the import of the 
words istemraree mookururee in the pottah granted by Baja 
Mitterjeet Singh to his son Raja Khan Bahadoor Khan, and what 
right do they convey. 

The respondent has filed several decisions of this Court to 
establish that in the absence of the words " hajurzwndcm nudun 
had nusl" or the like, a grant in the words ''mookururee 
istemraree'' conveys only a life grant to the grantee which on his 
death does not descend to his heirs. ^ 

The case noted in the margin is in point ; plaintiff sued to 
w^i- iwj Ti ^ /T^A«-i.«f \ iiphold a mookururee istemraree 
^ "^^^AJSft ^'^^^^^^^ pittah given by the defendant's 
versus father in Aghun 1194, Moolkee, 

Roy XoheBBor Chunder, (Plaintiff,) ^he rents of which were paid up 
Sudder Dewi^d^wiut, DecWoo of to 1221. The majority set aside 
88th September 1835, the clami as the words, Tms- 

StackweU and Braddon, Judges. luf^ iad nvM. were not USed 

Roberteon, Judge, di«entient. j^ ^^^ ^^j ^^ ^^^ plaintiff, 

heir of the original grantee, could not succeed to the tenure held 
by his father under the terms of the pottah. • 

In another case in which Raja Mitterjeet, who was grantor of 

an istemraree pottah, sued the de- 

Riga Mitteijeet Singh, (PhOntiff,) fendant, widow of Sepehurchund 

ApjpdUnt, Chowdree, his original grantee on 

Chnmmeytoo, (Defeodaot,) Beipon- his death, to set aside the pottah 

dent, under which he had held upon 

Sudder De^yAdawl^Dedri ^^ ^^^ ^^^ g^e COuld not, 

Courtney Smith, c. T. Seaiy, Judges, as heir of the deceased, succeed 

to the mookururee istemraree 
right. The nlaint was dismissed in the zillah court, but revers- 
ed by two judges of the Patna provinciiJ court under the custom 
of the country, by which it was declared an istemraree right did 
not descend in the absence of the conditions, ^' hafwzvmdwa^'' 
and the like, in the grant. On appeal to this Court the construc- 
tion of the provincial court was upheld, other decisions to the 
same effect are cited, but perhaps it is unnecessary to detail 
them in this place. 
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The i^pellant relies particularly on the decision of page 271, 

r X. at u ^ *i. /rx^ a ^ \ volumc IV. dccisions of Sadder 

Joba Singh and others, (Defendants.) ^ a j i j. rm- x x 

Appeiiante, Dewanny Adawlut. The note to 

ver*u9 that case sets forth that lands 

M^;^J^?i|j^"? ""V*^^ held at invariable suit rent by 

(Plaintiffi,) Respondents. ., n x j 1.1. • 

^ *^ the appellants, and their ances- 

tors, under mookururee pottah for a period of thirty-eight years, 
were not liable to any enhanced assessment, though uie grants 
did not specify that the tenure should be hereditary. 

Mr, C. Smith relied on the intent of both parties, which was 
that the jpottah shoidd confer a tenure in perpetuity to descend 
hereiditarily from generation to generation. He remanded the 
case for inquiry into the authenticity of the appellant's exhibits 
and to ascertain whether they were the true and rightful heirs 
of the original pottahdars. The return showed that it was satis- 
factorily proved hj the appellants that the lands claimed were 
theirs m virtue of a mookururee tenure, and that from the time 
of their original acquisition by the original grantees, they had 
been held under a ouit rent by their heirs, the appellants, who, 
therefore, were entitled to hold them at the same rent. 

Mr. Ross concurred, observing that though there might be 
some doubt as to the validity of the pottah, yet as the appellants 
and their ancestors had had possession at a nxed rent for so long 
a time, the respondents could not now be considered at liberty to 
demand any larger amount as rent than what they had hitherto 
been accustomed to receive. 

The judgments turn rather upon the length of possession by 
appellants at a fixed state of jv/mmOy than on the point more 
immediately under discussion now, that is the right of the heirs of 
a grantee to succession and to possession in virtue of their 
inheritance. The appellant urges, that the term mookurree 
applies to the fixed amount of jumma, and istemraree to the right 
of succession in perpetuity , or to the duration of the tenure. But 
such is not the interpretation of the term istemraree according to 
local custom, as shown by the decisions quoted, though the 
strict meaning of the word in lexicography certainly is perpetua- 
tion. 

Looking at Mr. Millett's notes and extracts from official 
records on the subject of rent-free and mookururee tenures, we find, 
at page 100, the view taken by the Governor General in Council 
of the import of the term mookururee, as conveying a hereditary 
interest in any case in which Government might be a party, by 
which it appears, it has always been understood that such grants 
were, according to the usage of the country, personal to the 
grantee. This persuasion dicta/ted the provision of Regulation 
VIII. of 1793, and Regulation I. of 1815, and any claims set up 
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in opposition to that rule must be received with great circum- 
spection. 

We had deemed it necessary to enter into the point at issue 
as above laid down, in order to remove any misapprehension on 
the subject of grants, under the term mookururee istemraree only, 
as conveying any thing more than personal rights to the grantee 
to be enjoyed during his natural life. But for the purposes of the 
case BOW before us, it was scarcely necessary, for the defendant 
has not appeared before us with such a clear defence as leads to a 
conviction of the justice of her cause. 

It will be seen by perusal of the principal sudder ameen's 
decision, that the defence rested on right to inherit the 
mookururee from Raja Khan Bahadoor, and though the plaintiff 
throughout denies and opposes that right, the defendant aid not, 
till the date of the lower court's decision, bring forward or even 
mention that she had in her possession a most important 
document, which, if it be genuine, would serve to place the 
controversy between the parties in a very different light. 

It is a letter from Raja Mitterjeet Singh to Raja Khan 
Bahadoor Khan, who complained that the terms istemraree 
mookururee in the grant, which he had received, were not 
sufficiently explicit, and he therefore requested his father to 
insert the words nusUn bad niLsl or others to that effect, in 
reply to which. Raja Mitterjeet writes, that his servants omitted 
them by mistake, but the term istemraree indicates perpetuity and 
from generation to generation and that there is no necessity for 
altering the pottah. 

This letter, if genuine, clearly shows, that the defendant's 
husband had serious misgivings as to the legal sufficiency of the 
pottahs to convey a hereditary proprietary right, and it would 
naturally be expected, that he would at the earlier stage of the 
proceedings, have mentioned most prominently and in due 
course have filed so important a document, but what is 
the real state of the case, it is not even alluded to in 
the pleadings, nor is it consequently made an issue in the 
Section X. proceeding ; it is first heard of, when the case is on 
the point of decision, but was very properly not accepted by the 

f)rincipal sudder ameen. The defendant's plea when viewed in the 
ight of this document and read in connexion with Mitterjeet's 
action against Musst. Chummeytoo already adverted to, seems 
to have no good foundation. The grantee, Khan Bahadoor Khan, 
evidently distrusted the ground on which he stood. The 
grantor. Raja Mitterjeet Singh, had already ignored the grant to 
Chummeytoo and succeeded in an action to set aside the mooku- 
ruree against her heirs. The intent of the grantor may reason- 
ably be inferred by his acts, and the construction which he put 
on a similar deed to that now put forward by the defendant^ 
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whUe the insufSciency of the pottah imder its terms to secnr^ 
the hereditary succession of Khan Bahadoor Khan's daughter^ 
tbe defendant is to a certain extent admitted, and an endeayonr 
made to remedy the defect at the last hour by proof of a fact 
which ought at once to have been pleaded, and doubtless would 
have been pleaded, were there any true foundation for it. 

The circumstances of this case almost take it out of the 
category of those which have been cited in the course of the 
arguments, the very feeble attempt to prop up the defendant's 
plea by a letter not on the record, for it has not been offered in 
this Court, and the clear intimation of Raja Mitteijeet's under- 
standing of the nature of the deed he granted, and his intent 
in granting it, as gathered from the case of Chummeytoo, 
are to our conviction conclusive against the defendant. We 
therefore, reject the appeal and award possession to the (respon- 
dent,) plaintiff, with rupees 3,000 per annum, alleged to have been 
appropriated by the defendant from 1254 Fuslee to Poos 1256, 
the date of plaint, and the same sum annually during litigation 
with interest thereon frt)m date of the principal sudder ameen's 
decree and costs. 



The 26th July 1863. 

Present : 

Sib R. barlow, Bart., Judge. 

H. T. RAIKES, Esq., Officiating Judge. 

Petition No. 205 of 1853. 

Remand on In the matter of the petition of Pursun Singh, filed In this 
application for Court, ou the 13th April 1853, praying for the admission of a 
ira^*8uit''on*a ^P®^^*^ appeal from the decision of Mr. W. Tayler, judge of 
new b^nd whir hShahabad, under date the 29th January 1853, confirming that 
has been exe- of Mr. W. D'Costa, moonsiff of Ourhanee, under date the 
ad^tnTent ^f ^^^^^ September 1852, in the case of Pursun Smgh, plaintiff; versus 
flZ/^reTo'Iisac- Raja Singh and others, defendants. 

counts between It is hereby certified, that the said application is granted on 
fereS^'to th^ the following grounds :— 

previous ac-*^ The particulars of this case are detailed by the judge of Shaha^ 
counts is not bad in his English decision, dated 29th January 1852. 
necessary. rphe special appellant sued on a bond alleged to have been 

executed by the defendant, in liquidation of a previous debt of 
rupees 58, and in consideration of a new loan of rupees 65, mak* 
ing a total of rupees 123, the amount of the new bond ; the de- 
fendant denied execution of the bond and, repudiating the 
whole transaction, pleaded, that as no particulars of the accounts 
said to have been thus adjusted were given, plaintiff could not 
recover the balance included in the bond^ 
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The moonsiff decided that plaintiff's ^tnesses satisfactorily 
proved the execution of the bond, but as the plaint alleged, that 
the bond wa3 based on an adjustment of former .accounts of 
which no proof was given, the claim must be dismissed imder 
the precedent of the Sudder Court in the case of Enayut Rezza> 
versus Enayut Hossein, dated the 25th July 1849. 

The judge, in appeal, concurred in the order of dismissal under 
the precedent quoted by the lower court. 

We do not think that the precedent relied upon by the judge, 
and the moonsiff, applies to this case. The force, moreover, of 
that case as a precedent has been weakened, since the full bench 
decision in the case of Musst. Mahtaboo, versus Mohun Photadar, 
passed on the 3rd of February 1853. In that suit the decision 
of the Court in the case of Enayut Rezza, versus Enayut Hossein, 
was specially referred to, and a different j^rinciple, from the one 
therein laid down, adopted. That principle seems to apply to 
the case now before us, namely, that where a new bond has been 
executed on the adjustment of aU previous accounts between 
the parties, a reference to those accoimts is unnecessary. In this 
case the bond does not appear to have specified the particular 
accounts, adjustment of which had been thereby effected, it mere- 
ly mentions a certain balance having been due at the time of 
its execution which was then included m it. Proof, therefore, of 
that balance through the medium of the accounts themselves, ' 
to prevent future claims on them, was not necessary in our opinion 
to establish the validity of the bond. Under these circumstances, 
proof of the execution of the deed as prescribed by Section 15, 
Kegulation III. of 1793, will be sufficient. 

We admit the special appeal and, reversing the decision of 
the lower court, return the case to be decided with reference tp 
the above remarks. 
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Thi 27th July 185S. 

Pbbsbnt : 

Sib R. barlow, Babt., ) 

J. R. COLVIN, Esq., Wtidgeg. 

J. DUNBAR, Esq., J 

H. T. RAIKES, Esq., Officiating Judge. 

Casb No. 105 or 1852. 



^/«/V>^^^S/NA/W^^k^ 



Regular Appeal from the decision of Roy Sunier Laly Principcd 
Suader Ameen of Patna, dated 11th December 1851. 

SHEIKH KASSIM ALEE and others, (Defendants,) Appellants, 

versus 

TUPUZZUL HOSSEIN, (Plaintiff,) Rbspondbnt. 

Vakeel of Appellants — Moonshee Abbas Alee. 

Vakeels of Respondent — Moonshee Ameer Alee and Baboo Kishen 

Kislwre Ghose. 

Decision of ^^^"^ ^^^^ ** Fupces 12,800, to obtain possession of certain 
the lower court properties by reversal of an order under Act IV. of 1840. 
upheld. The The plaint sets forth, that the property was originally acquired 
rcquii^ f^r^a ^^ Moonshcc Moosah-ooUah, who was succeeded by his son, SheiUi 
document in Abdool Kurreem, his daughter, Musst. Basirah, and his widow, 
wiiich the mo- Musst. Taj Bebcc. The son got annas 9, the daughter annas 5, 
ex^)i^^*in"^ and the widow annas 2, of the property. Abdool Eurreem, who 
fciicca rupees, "was father of the plaintiff, died in 1247 F, S. ; of the property left 
must be caicu- by him 11^ dams devolved to Musst. Fuzzealutoonnissa, his widow, 
lated on the pj^ 3 ^^ Musst. Taj Bebec and annas 3, and dams 33-4 to the 

conversion of -^^ . ' . «, •' ' ^ 

Sicca mto Com- plaintllt. 

pany's rupees. On the death of Musst. Basirah, the defendant Moonshee 
Kassim Alee, through means of a febricated kubala, dated 22nd 
April 1844, in the names of his minor sons, got possession of a 
2 annas share of mouzahs Ehajahpore and Sadikpore, and in this 
possession he has been upheld by orders passed imder Act IV, 
of 1840. 

The principal defendant, Moonshee Eassim Alee, denies the 
right of plaintiff to claim as heir to Musst. Basirah, alleging that 
his birth is imcertain, and that Abdool Eurreem died without 
issue. He also asserts, that the deed of sale, dated the 22nd 
April 1844, was duly and regularly executed by Musst. Basirah, 
of her own free-will, and when she was in full possession of her 
senses. The deed was sealed by the kazee, registered by the 
register of deeds, and is attested by respectable witnesses. After 
a complete execution Musst. Basirah made it over to the defen- 
dant, and remitted the amount of the purchase money. Subse- 
quently, the defendant, after obtaining possession on behalf of his 
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minor sons, gave Musst. Basirah a mookururree lease of the pro- 
perty for life, after her death he leaded the property to Naimkhan, 
the party whom the authorities upheld in possession under Act 
IV. of 1840. 

Musst. Taj Bebee in her answer supported the plaintiff. 

The principal sudder ameen held it to be proved, that the 
plaintiff is the son of Sheikh Abdool Kurreem, by his second wife, 
Musst. Chhukkun, and entitled, under the Mahomedan law, to suc- 
ceed to the property of his paternal aunt, Musst. Basirah. Finding 
the deed of sale put forward by the defendant, Eassim Alee, to have 
been engrossed on an insufficient stamp, when first pleaded in 
evidence, he deemed it unnecessary to determine its validity. 
He decreed the possession sued for to the plaintiff, with wasilat 
from the date of action. 

The following issues are filed on behalf of the appellants, — 

First, — Whether the plaintiff's suit is legal and regular, Musst. 
Fuzzealutoonnissa, wife of Sheikh Abdool Kurreem, and Nowazish 
Alee and others, who are cousins of the said Abdool Kurreem, not 
being made parties to it, and the rights of the said Fuzzealutoon- 
nissa not being included as subject matter of the suit ? 

Secondly, — Whether it has been proved to the satisfaction of the 
Court, that Musst. Chhukkun, mother of the plaintiff is the 
married wife, and plaintiff the son of Sheikh Abdool Kurreem ? 

Thirdly, — The principal sudder ameen has tried the question 
regarding inadequacy or otherwise of the stamp paper upon which 
the kubala of the appellants is written, without recording that 
point as an issue in ms Section X. proceeding, whether this ia 
legal and proper ? 

Fourthly, — The stamp paper of the kubala covering the amount 
of the Sicca rupees mentioned in the kubala ; the point to be 
investigated is, whether the stamp paper ought not to cover 
that sum which would amoimt on converting the Sicca rupees 
into Company's rupees ? 

Fifthly, — Whether the Sudder Court's decision of 19th February 
1851, quoted by the principal sudder ameen, is applicable to tho> 
present case as a precedent ? 

Sixthly, — ^Whether, with reference to the papers on the record 
and the circumstances of the case, the decision passed by the 
principal sudder ameen in favor of the plaintiff is right ? 

Moonshee Ameer Alee, for respondent. I object to the first 
issue proposed by the pleader for the appellant on the groimd, 
that it does not arise, inasmuch as the plaintiff is the son 
of Abdool Kurreem, who was the brother of Baairah, and as^ 
Abdool Kurreem died before her, the plaintiff is necessarily* 
her heir imder the Mahomedan law ; and the defendants now 
admits the relationship to be such as above described. Fuzzealu- 
toonnissa is the wife of Abdool Kurreem, and as he did not in- 
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Herit, how can the cousins claim ? Nowazish Alee and others 
are in that relationship. A futwa was taken by the principal 
8udder ameen, and the plaintiff was declared by the law officer 
to be the rightful heir to Musst. Basirah, in preference to all 
the other parties. 

Moonshee Abbas Alee, for appellant. — In all cases of inheritance 
it is necessary to make all heirs parties ; Section XIII. Regulation 
III. of 1793, lays down this principle. See also a case di^sed of 
in this Court on the 9th January 1851, Raja Enayut Hossein 
(defendant,) appellant, verstis Musst. Kliyroonissa (plaintiff,) res- 
pondent. In that case an order of nonsuit was given, because the 
necessary parties were not present. 

The Court are of opinion, that as the Aitwa has declared the 
plaintiff to be the heir, and the appellants admit the relationship 
of the different members of the family as set forth in the futwa^ 
the question of defect of parties does not arise, moreover, the 
pleader does not represent the parties on whose behalf this plea 
could be raised. They appeared in the lower courts but have 
not joined in the appeal. 

The Court direct, that the pleader take up the fourth issue. 

Moonshee Abbas Alee. — The value of the stamp on which the 
kubala was executed, was sufficient, and although the defendants, 
had a stamp of a higher value, subsequently affixed to it, this was 
quite unnecessary. 

The Court observe, that the document was written in 1844, 
and purports to be a kubala or deed of sale, covering the amount 
of Sicca rupees 12,000, equivalent to Coompany's rupees 12,800, 
according to the currency of that year. By Schedule A, Article 18 
Regulation X. of 1829, a stamp of rupees 50, is necessary for such 
a deed, Whereas it was inscribed on paper of the value of only 
Company's rupees 40. 

JjJDQWEST, 

According to the rulings of this Court and the principles therein 
set forth, the appellants' kubala which was written on a stamp of 
the value of Company's rupees 40, covering numerically rupees 
12,000, which, however, were Sicca, cannot under the provisions of 
Section III., Regulation X. of 1829, be pleaded, given or admitted in 
evidence or otherwise received or filea in any court of judicature. 
The conversion of the Sicca rupees 12,000 into Company's rupees, 
raising the amount above 12,000, the deed becomes subject to a 
stamp of 50 rupees value. The principal sudder ameen has 
rightly objected to admit, or consider as evidence, on the part of 
the defendant, the kubala on which his title is founded. We 
must, therefore, dismiss the appeal, and uphold the judgment of 
the lower court, as the deed had an additional stamp put on it 
after the answer had been given in. — With reference to the pre- 
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cedents noted in the margin, such 

Shasadee Beegam, AppeHant, subsequent imposition of stamp pre- 

verms cludes the Court from receiving the 

&?dSdoc«^"r'l.re*?S document at all. As the authenti- 

February 1851. City and validity of the document 

Maharanee inderjeet Eowur, have not been in any way consider- 

^r^!^*' ed in this case, this decision will 

Baboo Modenarain, Respondent, BOt prevent the appellant from 

decided on the 15th December 1852. seeking his remedy by any other 

proceeding, with a view to establish 
the document and to recover his rights thereon, the document 
being at the time of such suit or proceeding duly stamped. 
All costs chargeable to the appellant. 



The 27th July 1853. 
Prbsent: 

Sib R. barlow, Bart.,) j. , 
J. DUNBAR, Esq., |«/^5^^- 

H. T. RAIKES, Esq., Officiating Judge. 
Case No. 272 of 1852. 



Regular Appeal from the decision of Mr. James ReUy, Principal 
Suader Ameen of Chittagong, dated Srd April 1851. 

FUKEER MAHOMED, HOSSEIN MAHOMED and others, 
(Plaintiffs,) Appellants, 

versus- 

RAMMOHUN SIRDAR, (Defendant,) Respondent. 

VaJceels of Appellants — Moonshee Ameer Alee and Mouhee 

Ahmed Alee. 
Vakeels of Respondent — Messrs. R. Norris and E. Colebrooke. 

Suit laid at rupees 5,544-13-6 pie, 14 krants. Decision of 

The plaintiffs sued for the reversal of a sale of their talook ^^^^^^^^^ 
made under Regulation VIL of 1799, averring that no balance plaintiff having 
was then due, and for the correction of the measurement papers fiiii«d to estab- 
And possession of certain ghyr jumma hmds, of which they nad|jj®^^'^g^ 

been dispossessed. injured by the 

The defendant, Rammohim, replied, that the sale took place on public sale of 
the 2nd of August 1839, at the instance of the zemindars for ^^^{J^'^ ^^^^^^ 
arrears of rent, and the talook was purchased by one Dabee Doss ousiy tran^fer- 
Chowdree ; that plaintiffs had previous to the auction sale, sold the red by a private 
talook to the defendant by private sale, and when the talook was ^^*i^® ^®" 
sold for arrears, the defendant again purchased it from the ^ 
auction-purchaser^ so that plaintiffs have no claim whatever to the 
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talook ; that defendant has not dispossessed them of any ghyir 
jumma lands. 

The principal sudder ameen decided, that the sale had been 
illegally made by the zemindars, as they had procured no summary 
decree for the arrears, but as the defendant proved his purchase 
of the talook from the plaintiffs by private sale previous to the 
auction sale, the defendant was entitled to hold possession, and 
that plaintiffs had failed altogether to support or establish their 
claim to any ghyr jumma lands. 

As the fourth issue raises a point affecting the legality of the 
lower court's decision, the Court directed that issue shoidd first 
be brought forward for argument. 

Fourth issue on behalf of the Appellants, 

Whether the principal sudder ameen has acted legally and 
properly in deciding this case, before the expiry of the limited 
period of six weeks ? 

Moonshee Ahmed Alee, argued, that the principal sudder ameen, 
on the 11th March 1851, recorded a proceeding directing the 
plaintiffs to swear to the exigency of the witnesses named by 
them, and without waiting for six weeks, decided the case on the 
3rd of April 1851. 

The Court observe, that the principal sudder ameen was not 
required to postpone the case for six weeks at the stage of the 
proceedings to which it had then arrived, the law which pre- 
scribes the above period of delay, only applies to the preliminary 
proceedings when a case is under preparation. In the present 
suit the principal sudder ameen explains, that the plaintiffs had 
been called upon to swear to the exigency of the witnesses not 
brought forward by them, and as they had failed to conform to the 
order, the case was directed to proceed on such proofe as were 
already before the Court. 

The pleaders were then directed to take up the first issue. 

First, — Whether the defendant, Rammohun Sirdar's allega- 
tion of his having purchased the (disputed) talook from the plain- 
tiffs is proved by the papers on the file ; and whether the princi- 
pal sudder ameen's decision regarding the above point is right ? 

Moonshee Ameer Alee, on the part of the appellants, argues, 
that the kubala itself recites that a payment of rupees 220, was 
made in cash, whereas the witnesses depose that rupees 60 were 
paid by relinquishing a farm, this is altogether contrary to the 
kubala itself. The kubala is not registered either by the register 
or by the cazee, and the principal sudder ameen himself says, 
that proof of the defendant's possession before the sale is want- 
ing, there is a strange combination of circumstances in the defen- 
dant's case, he alleges a purchase before the sale, and again a 
purchase after the sale, why, if he wished to keep the talook did 
he not sue to reverse the sale. 
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Judgment. 

The plaintiffs* suit is to reverse a sale for arrears of rent. It 
was urged by the defendant, Rammohun, in his reply, that whether 
the sale by the zemindar was held to be valid or not, the plain- 
tiffs could not dispute it, as they had sold the talook to him three 
months previous to the auction sale. The deed under which this 
transfer took effect was filed in the lower court by the defendant, 
and the principal sudder ameen has considered it proved by the 
evidence of the witnesses, whose names were appended to it. We 
are also of opinion for the following reasons, that the view the 
principal sudder ameen has taken of the authenticity of this deed 
IS correct. The plaintiffs have been out of possession by their 
own admission since August 1839, and brought no suit to dispute 
the sale, imder which they allege their dispossession was effected, 
till May 1850. Had the plaintiffs considered themselves really 
injured by the sale for arrears, it is but reasonable to conclude, 
they would have taken steps to establish their rights at an earlier 
date than they did. 

The Court also observe, that the plaintiffs have not offered anv 
evidence of their own in the Court below, but attempt to disturb 
the decision given against them by calling in question the evi- 
dence tendered by the defendant. But nothing has, in our opinion, 
been elicited to sh^e the facts relied on by the principal sudder 
ameen, on the conclusion he has deduced from them. As then 
the kubala which transferred the rights of the plaintiffs to another 
party previous to the sale, has, in our opinion, been established, 
plaintiffs' case falls to the ground ; and there is no necessity to 
inquire into the validity of the public sale by the zemindar, as 
that sale has not affected the rights of plaintiffs, but of their 
vendees who do not in this suit question its legality. We there- 
fore see no reason to interfere with the decision of the lower 
court, and dismiss this appeal with costs. 
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Thb 28th July 1853. 

Present : 

Sib R, barlow, Bart., 1 j- , , _ 
J. DUNBAR, E8<i, r^^- 

H. T. RAIKES, Esq., Ojgfidaimg Jvdge, 

Case No. 50 of 1852. 



Regular Appeal from the decision of Ramlochtm Gkose, Principal 
Sudder Ameen ofNuddeah, dated \^th December 1851. 

DAMOODUR CHUNDER ROY, (Plaintiff,) Appellant, 

versus 

DASSEE MONEE DEBEA and others, (Defendants,) 
Respondents. 

Vakeel of Appellant — ChAmdemath Deb. 

Appeal dis- SuiT laid at rupees 12,504-10-9. 
missed in a suit rjij^^ ^^\^ ^g^ brought to cancel a fiE^rmiug pottah granted by the 
^"a* fara^g ^J^ ^^ Nuddea to one Anundochunder, on the security of his 
lease, the term uncle, Petumber Chowdree, on the ground^ that plaintiff had for a 
of w^iich had consideration, procured a putnee of the villages held in farm with 
wWkt^tt^'de- V^^^^ ^ confirm or cancel the lease, as Animdochunder had died, 
fendants were and his heirs had not come forward to ratify the engagements 
in possession as made by him; that the defendants, Petumber Chowdree and 
hSrs cS" tfie Others,, nevertheless, still held possession of the farm, and had 
original party, omitted to pay him rent for the year 1256, he therefore sued to 
oust them and for wasilat, since the date of his putnee lease. 

The defendant, Petumber, replied, that the farming lease had 
been given to him bv the raja m the name of his nephew, who 
was certainly dead, but that he had continued to pay the farming 
jumma to the raja regularly up to the present time ; that he 
knew nothing of the plaintiffs putnee or his right to demand 
rent from him, having never been apprised of his holding it, and 
that he had a right to hold till the expiry of the fanning lease in 
1261 B. S. 

The principal sudder ameen dismissed the claim, deciding the 
plaintiff could not oust the defendant, who was holding the farm 
with the heirs of Anundochunder. 

Issue on behalf of the appellant. 

First, — Whether, with reference to the circumstances of the 
case, the plaintiff (appellant) by virtue of the putnee lease is not 
legally vested with power' like the zemindar to disposses the 
ijaradars (defendants) before the expiry of the term of the ijara ? 

The Court on this issue considered, that as the lease was 
admitted to be still going on, and the defendants were the 
sureties and the heirs of the farmer, these parties were entitled 
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to hold the farm till the expiiT of the lease on payment of the rent 
agreed upon, and that plaintiff as putneedar could not summarily 
cancel the lease under any authority from the zemindar, who 
could not himself do so. 

Second Issue^ — The princij^al sudder ameen decided the case 
without disposing of the pomt as to whether the plaintiff was 
entitled to get wasilat for the period of dispossession, notwith- 
standing he, in his Section X. proceeding, recorded the above 
point as an issue. Whether such decision of the principal sudder 
ameen is right, with reference to the circumstances of the case ? 

Third Issue, — If the ijaradar -cannot be dispossessed before the 
expiry of the term of the ijara, then it is to be seen, whether the 
plaintiff is not entitled to a decree for the amount of rent 
withheld by the ijaradar during the period of his lease ? 

Judgment. 

On a reference to the record, we find that this action was 
clearly brought to cancel the farming lease, under which the 
defendants continued to hold the villages, and to recover wasilat 
for the years subsequent to the date of the putnee lease. The 
Court has already determined in their remarks in the first issue, 
that plaintiff is not at liberty to cancel the fanning lease, con- 
sequently no decision in his favor can be given for wasilat, as the 
defendants are entitled to keep possession. The only demand 
they could be legally subject to, was a demand for rent. 

With reference to the third issue, which the appellant's vakeel 
has raised, as to the omission in the decree of the lower court, 
to award him rent in conformity with the terms of the farming 
lease upheld by the principal sudder ameen, we remark that no 
claim K)r rent has been made in the present suit, its object was 
confined to ousting the fanner and securing possession of the 
villages of the farm with wasilat. This is manifest from the fact 
that the wasilat is valued at rupees 1,300, in excess of the rental 
agreed upon in the pottah. We are quite satisfied, that such a 
claim cannot be mixed up with or brought under consideration in 
the present suit. 

We therefore dismiss the appeal. 
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The 28th July 1853. 

Present : 

Sib R. barlow, Baet., > ,.,, _ 
J. DUNBAR, Esq., jJ^es. 

H. T. RAIKES, Esq., Officiating Judge. 
Case No. 166 or 1852. 

Regular Appeal from the decision of Mr. E. D'Costa, first Princi- 
pal Sudder Ameen of ZiUah Tirhoot, dated ISth December 1851. 

MAHARAJA KOONWUR KEERUT SINGH, (Plaintiff,) 

Appellant, 

versus 

GOVERNMENT and MAHARAJA MUHESHWUR BUKSH 

SINGH AND OTHERS, (DEFENDANTS,) RESPONDENTS. 

Vakeels of Appellant — Baboos Kishen Kishore Qhose and 
Sumhhoonath Pwadit. 

Vakeels of Respondents — Baboos Ramupersaud Roy and Ju- 
doonaih Muilick on the part of Government, and Basdeonarain 
and Mr. Waller and Moonshee Ameer Alee, on the part of 
Maharaja Mvkeshwur BvJcsh Singh. 

Suit laid at rupees 8,61,186-4-6-8, for the possession of mouzas 
^^^ppeai dis- Kuiroul and others. 
co«t8. Tiain- ^he decree appealed against is as follows : — 
tiff bdng una- " Suit instituted 4th August 1848, and laid at Company's rupees 
^j®<»P«>^^ 8,61,186-4-6-8, to recover possession with wasilat and interest 
defendant had ^^ * ^^^^^ *^^ ^ dakhilee villages (mouzas Kukroul, &a,) 
acquired pos- on a mookumirree istemraree tenure, and on the plea that plain- 
session by vio- tiff was dispossessed therefrom by force and violence in the month 
!S,"himtoOfFebruarjrl841. 

the extension '' On the 27th June 1850, the then principal sudder ameen 
of the law of finding that the suit was barred by the general rule of limitation 
ZouZ^^' (Section XIV., Regulation III. of 1793,) dismissed it. But the 
Section III.' Court of Suddcr Dewanny Adawlut, on appeal, cancelled the above 
^gulation II. decision under date the 25th Januaiy 1851, and remanded the 
^ ^^^^' case for re-investigation under Section III., Regulation^ II. of 

1805 — vide pages 40 and 41, of the printed Decisions of the 
Sudder Court for that month. 

" After the receipt of the above instructions and the attendance 
of both parties, and the due observance of the provisions of Sec- 
tion XIL, Regulation XXVI. of 1814, a proceeding was held under 
Section X. of the said Regulation, and the plea as to whether the 
suit was cognizable under the special rule of limitation made the 
sole issue in bar of the hearing of the same, with reference to 
the pleadings of both parties, viz. : 
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" Whether the reeumption of the mookumirrce tenure by the 
collector in 1814, and the plalntifTs dispossession in consequence, 
have been * wrongful and violent,' so as to render this suit cog- 
nizable within the period of sixty years allowed by Clause 2, 
Section III., Regulation II. of 1805, or whether, by the fact of 
Maharaja Ghutter Singh, and subsequently Baboo Basdeo Singh, 
one of the defendants, having been in quiet possession for a 
period exceeding twelve years antecedent to the institution of 
this suit, the suit is inadmissible under Clause 3, of the said 
Section and Regulation. 

" Subseauently the parties filed their respective proofs on 
different dates, and having in a proceeding, dated 15th instant, 
declared thi^t tiiey had no more evidence to adduce on the above 
pointy the case was therefore, this day taken up for decision.'' 

JUBGBfBNT. 

I do not find any " evidence of violence" on " the part of 
Government or of wrongful or unjust possession by the other 
defendants, so as to brin^ this suit under the operation of Sec- 
tion III., Regulation II. of 1805. The mookurrurree grant, accord- 
ing to the plaintiff's own admission before the settlement officer, 
Mr. H. Middleton, and other documentary evidence adduced, 
being of the nature specified in Section XVI., Regulation VIII. of 
1793, and the resumption of (he tenure on the death of the 
ranee having been sanctioned by the Government according to the 
provisions of that Section and Regulation, it was no act of 
violence. It is further clear from the English correspondence 
passed in this matter between the revenue authorities and the 
Government, both before and subsequently to the ranee's demise, 
as well as other documentary evidence, that the mookurrurree, 
and in consequence of its being a life grant, was relinquished 
to her in 1807 A. D., only in proof of her beinc still alive, and 
on the understanding, that she was to hold it durante vitd. In 
1813, the ranee died, and up to the date of her demise she took 
no legal step to establish in refutation that the mookurrurree 
was not a life grant, but in perpetuity : notwithstanding this, the 
Government, in sanctioning the resumption of the mookurruree 
tenure in 1814, after the ranee's death, still allowed the plaintiff, 
Keerut Singh, an opportunity of proving that it was also held 
by her with the right of ownership in her hands by referring him 
to the civil court, mde para. 11, of the Board's letter to the Govern- 
ment, dated 11th January 1814, and para 2, of the orders of 
Government, dated 5th March following. But the plaintiff in- 
stead of doing so himself, appeared before Mr. H. Middleton, 
the settlement officer, under date the 23rd September 1815, 
and acknowledged that the mUketU or proprietary right in the 
estate in dispute, belonged to Maharaja Chutter Singh, and 
further solicited, that the settlement thereof may be made with 
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him (J4ahjtraja Chutter Singh). — Again whep Mr. ^. Chamberlain, 
the secretary of the Boai;'! of Commissioners foip the provincsea 
of Behar and Benares, came to this distript in 1816, to raise 
the settlements of the estates he^d by the ranee, that gentleman 
according to proceeding, dated 13th May 1816, issued purwannaha 
both to the plaintiff and to Maharaja Chutter Singh, inviting 
them to come forward with their respective documents in proof 
of the milkewt or n^t of ownership in the estates now in dis- 
pute; but the plaintiff did not attempt to file any such proofs, con- 
sequently the settlement of the said estates ufaa concluded with 
Maharaja Chutter Singh, the proprietor, iwder date the 12th 
July 1816. If, however, from the circumstance of thei plaintiff'a 
name having been recorded in the collector's office, m lieu of 
the ranee s during her life-time, he considers his dispossession 
to have been an act of violence, it is to be observed, that he 
is much mistaken, because the right of the ranee did not ex- 
tend beyond a life-tenure, a transfer from her tQ the plaintiff 
cannot be held to convey a permanent right of property. — More- 
over, it has been ruled by the Court of Sudder Dewany Adawlut 
in the matter of Bisnath Biswas, and others, appellants, versus, 
Maharaja Greeschunder Deb, respondent, page 94, under date the 
21st April 1842, that, in a case of life-lease, repeated transfers 
of the rights of the lessee and leagth of possession form no bar 
to the recovery of possession of the lands by the zemindar or 
proprietor on the death of the lessee. Now it is quite evident 
from all the above-mentioned circumstances of the case, that so 
far from their having been any acts of violence on the part of 
the officers of Government, several opportunities were given to 
the plaintiff to establish the ranee's milke^t* He was even referred 
to the Court, if he considered himself injured, vide para. 2, 
Government orders, dated 5th March 1814, but both, the ranee 
during her life-time, and the plaintiff after her death, neglected 
to do so within the prescribed time. I therefore hold, that the 
plaintiff's right of action is barred by his own wilful laches. 

" In mookurrurree cases of the nature referred to in Section XVI., 
Regulation VIII. of 1793, such as the present one is, the provisions 
of Sections XI. and XII. of the S2»,id Regulation alluded to by the 
plaintiff, do not apply, nor doe^ the decision of the Suddder Court, 
passed on the 16th August 1836, regarding the lakhirai tenure 
of mouza Jvnugrar, &c., bear on the point of issue in tnis case. 
Although tne plaintiff now denies having appeared before Mr. 
Middleton, but this denial is of no avail, because it is distinctly 
recorded in Mr. Chamberlain's roobukaree of the 23rd July 
1816, that the plaintiff did appear before that gentleman at the 
time of the settlement of mouzas Bughat, &c., the nankar 
villages. Apart from the foregoing circumstances, I find, with 
reference to the plea of adverse possession for upwards of twelve 
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^ears antecedent to the suit urged by the defendant, that the plaint 
IS indeed inadmissible under Clause S, Section III., Regulation II. 
of 1805. In 1814, the mookurrurree was resumed by Government 
and held under khass management for two years. In 1816, the 
settlement was made with 3ie Maharaja Uhutteib Suigh, who 
afterwards in 1246 F., or 1839 A. D., made a donation of the 
said property or village to the defendant, Baboo Basdeo Singh. 
Thus the defendant having held quiet and bond fide possession under 
titles fair and valid during the period of thirty-two years before 
the date of the present suit, it is sufficient to render the plaintiff 
inadmissible under the rule of limitation above-mentioned. Accord- 
ingly, I dismiss the suit with all costs chargeable to the plaintiff." 

Baboo Kishen Kishore Ohose. — The case was returned on 
the 25th January 1851, for further investigation as to the 
lapse of sixty years from cause of action imder Section III., 
Regulation II. of 1805, a point which the former principal 
sudder ameen had not taken. It ha^ now been decided by another 
principal sudder ameen, who holds that the law in question is 
inappucable to the case. 

On the 13th Bysakh 1217 Fuslee, or 23rd April 1810, ranee 
Pudmabuttee adopted the plaintiff and gave him under a hib- 
banamah, all her real and personal property ; his name was on 
the 13th August 1811, or 9l!hof Bhadoon 1218, registered by 
the collector, and he was put in possession by the ranee of the 
mookurrurree miUcewb as shewn by the collector's register. The 
ranee died in 1813, and on the 1^ February 1814, the collector 
of Tirhoot issued a purwannah to his suzawul, who had been de- 
puted to resume certain property as detailed by order of Board 
of Revenue, 11th January 1814, the disputed property Eukroul, 
Ac., forming a portion of these lands. 

A village Jynuggur also belonging to my client s ancestor was 
ih that list and it was laJchiraj village. It was resumed and I 
brought an action against Government and got judgment against 
him in the zillah ; and on their appeal in the Sudder also, they 
pleaded the limitation law, but the Sudder Dewanny Adawlut 
ruled that by Section III., Reguktion II. of 1805, my client 1«ras 
entitled to come in. 

In this case similarly I come in under Section III. ; the collector 
on the ranee's death sent a suzawul and ousted me ; this.is illegal 
and irregular and constitutes ground for admission of the plaint 
under Regulation II. of 1805. The purwannah which was sent 
to the suzawul ousted me of the Jynuggur property, and that 
now in dispute Eukroul, &c., at the same time. 

The principal sudder ameen has ruled, that the Government 
had no authority to act as they did in the lakhiraj resumption ; 
bat they have in the present, as the property now before the 
Court comes within the provisions of Section XVI., Regulation 
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VIII. of 1 793. But he is wrong clearly, as appears from the papers. 
Section XVI. refers to mookumirree tenures without a pro- 
prietaiT right ; the estate in question is under Sections XVII. 
and LXXXIV. Reflation VIII. of 1793, and therefore Govern- 
ment could not, without a suit, take possession. In no case can 
Government without reference to a court of justice take pos- 
session of their own act. 

Quotes volume 2, pages 156 to 162, dated 30th August 1815, 
Government, appellant, versus Rajissoree Debea and others, res- 
pondents: "The decree concluded by awarding the costs of 
suit in both courts to be paid by Government, as in dispossessing 
the respondents from lands subsequently^ to the decennial settle- 
ment, without having recourse to a judicial proceeding, the public 
officers had deviated from the spirit and intent of the Regulations, 
as contained in the preamble to Regulations II. and III. of 1793, 
wherein it is expressly provided, that all questions connected with 
the financial ^rights of Government shall be subjected to the 
cognizance of the regularly established courts of judicature." 

Quotes from page 161 in the same case: "This provision 
of the Regulations, the Court, on an equitable construction, consi- 
dered applicable to this case, notwithstanding that the persons 
in whose favor it was to operate had themselves brought the action, 
as it was obviously unjust that they should suflfer any disadvan- 
tage from their having been informally dispossessed instead of 
having been regularly sued." 

Quotes page 275, volume IV., Sudder Dewanny Rfeports, 29th 
November 1827, to show that on the resumption of a mookumirree 
made by the Government on the principle that it was a life grant 
only, they did think it necessary to sue regularly. 

I have abeady said that Section XVL, Regulation VIII. of 1793, 
does not apply to this case, as the estate is mookumirree mUkeuL 
Sections XVII. and LXXXIV. of the law, do not allow the (Jovem- 
ment to resume the tenure called mookumirree mulkeut imderany 
circumstances. The ranee got her stmnvd from Raja Ram- 
narain Bahadoor Sobadar of Behar in the year six of the jooloos 
the term malikanna is to be foimd. 

As to the argument raised in the principal sadder ameen's 
decision under Clause 3, Section III., Regulation II. of 1805, the 
provision of which the Court desire should be taken, I have to 
urge that Government never relinquished their right to Chutter 
Singh, though they made a settlement with him ; adverse posses- 
sion can never arise under such circumstances. Government 
have ousted me and afterwards settled ¥rith him, he is only an 
under-tenant. Had I consented to the jumma on which Chutter 
Singh held the lands, the .principal sudder ameen's decision 
woiJd have been correct, but I claim the right which descends to 
me from the ranee. 
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BcAoo SwnbooncUh Fimdity in sopport. — ^The possession has 
never gone out of the hands of the €k)yemment ; our claim is to 
hold as before, the parties with whom Qovemment has settled 
are not necessarily defendants. 

Mr. WaUeTy for Ghutter Singh assignee, Basdeo Singh, contra. 
How can the plaintiff sue me who have been long in possession 
under the right of Chutter and in the same character ; tne posses- 
ion having been for many years more than the twelve years 
prescribed by Clause 3, Section III., Regulation 11. of 1805 ; the 
property was acquired, and has descended to me from Chutter 
Singh, who held from 1816 to 1839 A. D., Government having 
held from 1814 to 1816, themselves as proprietorSy and conveyed 
that right to Chutter, which is now vested in me. 

It is admitted by the opposite party that I, the zemindar, am 
not necessarily a defendant in the case, because the relief tiiey 
seek is against Government, the wrong-doer, who have not 
transferred to me what they took from him ; plaintiff cannot 
therefore have any claim against me in this suit by his own 
admission, for he maintains that Oovemment have all along 
remained in possession of that of which they deprived him. 

This is a palpable fallacy, for plaintiff urges, he had a right of 
possession and also a right to pay at a fixed rent as malik and 
mookurrurreedar, and he was ousted of both by transfer to another 
of the estate at a larger jumma ; he lost his fixed jumma and the 
land too. 

Stimboonaffi, in reply, — It is for the Court to determine whether 
the nature of the right of which we have been dispossessed, 
and that transferred to the defendant is one and the same. We 
admit that we could not come into court and interfere with the 
jumma assessed on any mehal, but we are fully entitled to assert 
our right to a mehal with a certain jumma as fixed before the 
assessment 

JUDOMEITF. 

We see no reason to disturb the decision of the principal 
sudder ameen which is, in our opinion, strictly in conformity 
with law. 

The first point taken by the appellant is, that he is entitled to 
sue upon tne principle laid down in Clause 2, Section III., 
^gnlation II. of 1805, and, therefore, though twelve years have 
lapsed, he sues the defendants, possession having been acquired 
h J violence. 

The respondent in answer ur^es, that the provisions of Clause 
S, of the above law apply to the case ; that from 1814 to 1839, 
Government and Chutter Singh held, and the disputed lands 
•were given by the latter to Basdeo, the defendant, who up to the 
present hour has been in quiet possession ; that no forcible 
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dispossession has been established, and that therefore the limit 
of twelve years prescribed by Section XIV. Regulation III. of 
1793, must rule the decision. The argument that the Qovemment 
only is the wrong-doer in this case and that the other 
parties made defendants are not so necessarily, we hold is inyalid. 
The Government rights, which they held np to 1814, were 
transferred to Chutter Singh in 1816, as a proprietor, and a 
settlement, as maiiky was made by him with Government ; he and 
his successors have ever since held possession in that character. 

The plaintiff was ousted of two rights, his alleged mookumirreo 
tenure and also of enjoyment of the proprietary right. The 
Government when, on the death of the ranee, they took possession ' 
of the disputed property as a lapsed mookumuTee,fidling in on the 
demise of the grantee, did not make use of the violence con- 
templated in Clause 2, but where the property has been acquired 
even by an insufficient title the last memoers of Clause 8 give 
the defendants in this case a just and legal title, for the estate 
has been transferred firom Government to Chutter Singh and 
from him to the defendant, and they have both for some thirty-two 
years held quiet and unmolested possession under a title believed 
to be just and valid. 

The appeal is dismissed with costs. 
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decision in the following case, ... 726 

Lalla Pundit Lall and others v, Khajah Mahomed Mehdee. 

7^ plaintiff, as purchaser in execution qf decree had contested 
summarily, the validity qf a farming lease under which the 
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dtfendatUt held. The mrnmary oeHan kaomg been decided 
against him, he allowed the dtfendanis to remain inpossemon 
and pay rewt imtU the termiiuxtion of the lease, when he sued 
them in a regular action in repudMtion qfthe lease for wasilat 
as for possession wrongfidUf obtained. The Court on the merits 
and evidence qf the case revereed the decision tf themllah 
judge, ... 726 

Thakoor Does GkMain v, Petombtr Boy. 

In a suitfbr recovery of arrears of reeenue, c^ppedl rejected, the 
claim qf the plaintiffs being based on a documetU (kaboobut) qf 
exceedingly suspicious character, ... 731 

Petomber Boy v, Thakoor Dobs. 

Decision cfthe lower court reversed with rqference to the Court's 
ruling tn the preceding case, ... 734 

Bampenhad Singh and others v, Mosst. Ameeroonnissa and others. 

Held, th(U the law qf limitation bars a suit to question the title of 
defendants holding possession under a mortgage, the action hav- 
ing been brought eighteen years after the right of action accrued 
to the plaintiff, JDecision qfthe lower court reversed, ... 735 

Bam NiQiTm Singh and others v. Shaikh Mahomed Ibrahim and others. 

Action to recover money lent on certain bonds, on the plea that they 
were covered by a deed of sale, rejected, the deed of sale having 
never been completed, and the draft of it cancelled with the 
consent of the parties, ... 787 

Gurisham Slower v. Deb Singh and others. 

Maintenanoe awarded at the sum fixed by a previous decree, with 
interest on the arrears which the drfenaani had withheld from 
theplaintiff, ... 740 

Sofder Alee Seekdar v, Khajeh Abdool Alee. 

Semand on application for special appeal, the lower appellate 
court having upheld a summary decision in an action for rent 
which the plaintiff had sued to reverse, under Regulation VIII, 
<2f 1881. A collector can only award summarily payments qf rents 
as paid in past years, to the exclusion of aU ctaims to increase, 
* except onproqfofhonk fide written agreement, ... 741 

Bhagimttee Agrawala v, Booohram Haree. 

Semand as above, the lower appellate court having omitted to 
notice the grounds on which the judgment qf the court (f first 
instance was based, ... 742 

Bamjoy Chnckerbattee and others v. Bam Doolal Sein and others. 

Bemand as above, with rqference to the precedent in the case qf 
Taraneekant Lahoree and others, ... 743 

Luchmun Kower and others v. Budishoree Sahee. 

Bemand on application for special appeal, the decision qf the lower 
appellate court being insufficient on the issue of limitation raised 
by the (drferhdantj appellant, ... 745. 

Badhanath Bhntacharge and others v, Mr. G. P. Simpson. 

Benwnd as above, the lower appellate court not having allowed the 
(dtfendantj appellant, brfore him to impugn the moonsiff*s decision, 
on the demerits qf the plaintiff's case as divulged by his own 
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sloufing in the mUt which had been decided ex-peurte agaimt the 
defendant, ... 746 

Ammdmohun Gossain v, Mohinee Mohtm Gossain and others. 

Eemand on afpUeationJbr tpeeial appeal, the lower court hoeing 
erroneoush wmeuited theplaint{ff' on the ground that the plaint 
was TnuUifarious, — 747 

fiadhamohnn Daas v. lUmldsliore Sumeedhar and odien. 

Bemand as above, the lower courts having failed to inquire into the 
plaintiff's right to sue as purchaser of the bond, his purchase 
being denied oy one of the arfendoMts, ••• 748 

Sheikh Mukhdoom Bnksh and others v. Mossi. Bowshan and another. 

Appeal dismissed with costs, the plaintiff honing taken no measures 
to attach the surplus proceeds of the estate on which he held ae 
mortgage, ... 748 

Tekait Oodoynarain Deo v. Than 19'arain Deo. 

Appeal dismissed, andjudgment of the lower court affirmed with 
costs, the evidence to the birth and legitimacy qf the plaintiff 
(appellant) beina insufficient, a/nd no public steps having been 
tciken to assert his rights during the alleged father's life time, 760 

IsBorchnnder Bhadoory and others v. Permannnd alias Ohcntanpenaiid 
Boy and others. 

Decision of the lower court reversed, the principal sudder ameen hav^ 
' 7 erroneously held a decisionpassed tn 18d5a# barring theplaii^ 
^lim" 



tiffs' claim on the ground of limitation, and having also errono' 
ously ruled that a j heel which belonged to the plaintiffs^ estate 
had ceased to belong toit, when the water qf the jteel had dried up, 766 

Dewan BamnaHL Singh v. Sheikh Golam Alee and others. 

Decision (fthe lower couH reversed in a suit to reverse a miscellaneous 
order vn execution qf decree. When a plaintiff comes into 
court for a declaration qf title to land in his possession, and the 
dqfendant, as he is bound to do, pleads his tUle, that point must 
be adjudicated between the parties and the result consiaered^nal, 758 

GoTemment v, Bhjrnron Singh and odiers. 

Bhynron Sing and others «. Goyemment. 

Decision of the lower appellate court reversed and case remanded for 
further inquiry regarding the exact time at which the roobakaree 
qf the collector was received by the principal sudder ameen, the 
roobakaree being held to have been a sufficient application under 
the practice at that time in force, for a fiirther period in which 
to file a replication, and to award the penalty qf dismissal, ... 761 

Mnsst. Teetoo Eoonwuree v. Surwon Singh, 

Appeal dismissed with costs. The rights of succession to a ghaUoalee 
tenure is in the eldest son and his descendants and representip' 



765 

Badhoka Ohowdiyne v, Ghidadhiir Ghose and others. 

Decision qfthe lower court reversedand case remanded, the spedfie 
lands on which the increased rent is claimed being sufficiently 
indicated in the plaint without any actual specific action qf 
boundaries^ ... 766 



Digitized by VjOOQ IC 



Kesubnaih Qhoae n, Hoxgovind Boae and otben. 

Tke award cf ^ court fir Meparaie poucnion tf a share qf a 
dweUtng-houge will be er^orced hy the court in favour qf a 
plahti^ not a stranger to the family, binding him to certain 
eondittons by which the cfforcemewt qfhis rights may not be to 
the detriment qfthe other members qfthe family, ... 768 

Syud Sheer Alee v, ETureem Btiksh and others. 

Appeal as to costs dismissed without prefudiee to the appellant's 
rights, as a respondent, in a separate appeal regarding the same 
property, ... 770 

Hohxint Goneflh Datt v. Mohunt Narain Datt and others. 
Mohnnt Gnnesh Datt o. Mohunt Narain Butt and others. 

Case remanded, the principal sudder ameen having erroneously 
held it to be unnecessary to record a proceeding under Section 2l., 
Begulation XXVI. of 1814, uptm the point of limitation, ... 771 
Baboo Ajoodhea Persaod and others v. Baboo £oonwnr Singh* 

!ne period qf limitation rwnsfirom the date qf actual dispossession 
not from that qfthe magistrate's order in the case when brought 
to trial. ... 773 

Sheiks Ghnnnoo and Asudoollah v, AmanntooUah. 

Semand on application for special appeal, the decision qfthe lower 

court being based on etidenee taken bqfore an ameen, • • 774 

Mnast. IJnnopooma Dossea v. Mr. G. P. Wise and others. 

Decree of the lower court modified as to interest on the a/rrears qf 
rent due from the date qfpUunHjgTs first suit, ... 775 

Jngg Bai «. Choolye Sahoo and others. 

Bemand on application for special appeal, the exemption from 
stamp duty enumerated in Article 31, Schedule A,, MeguUUion 
X. qf 1829, applying only to direct dealings with Government, 776 

Juggnt Chnnder Singh v. Gh)oroo Dass Singh and others. 

JBemand as above, the principal sudder ameen having erroneously 
nonsuited the plaintiff, because the boundaries qf the plaint did 
not correspond with those laid down in a map prepared by an 
ameen qfhis court, ... ib. 

Eashee Tewaree and another «. Bampersand Bhnkut and others. 

Bemand as above, the decisions qfthe lower cowrt being in suffici* 
ent, the points of the identity qfthe land,fbr the rent qf which 
ihe suit was laid, ... 777 

Muddnn Thakoor and others T. Mohesh DattJha, 

Bemand as above, the case having been irregularly frferred to the 
collector, under Section XXX., Begulaiion LL qf 1819, whose 
report could not therefore be received in evidence.. A ryot who 
has been in undisturbed possession for twelve years, cannot be 
rejected, \f willing to pay a fair rent to the zemindar, ... 778 

Ooma Soondri v. Umopo<n*na Dassea and others. 

Bemand as above, the plea of the petitioners on the ground of 
limitation not having been duly considered in the lower courts, ... 780 
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Oonuroodder Band and others v, Bamchurn Purdium and others. 

Remand cts above, with rrferenee to the precedents cited, that on a 
diHinet coitfemon cf judgment a decree must necessarily pass 
against the party so cor^essing, ... 781 

Sumbhoonath Shah v. Niiyanond Shah and others. 

Bemand as above, in order that in^r^ might he made into the 
plea of the plaintiff claiming exception from the general law qf 
minority, as being the proprietor of an estate paying reffenue 
direct to Chvemment, ••• 782 

Pnismmonath Boy and others v, Bamdhon Mnjmooadar and others. 

Remand as above, the decision of the lower appeUate court not being 
sufficiently full and complete, ' ... 783 

Gnnesh Chonder Shah and others t;. ^indrabnn Boy and others. 

Suit for balance on adjustment qfa/n account dismissed^ as ^khata 
signed by the dtfendants bears no stamp, ... 784 

Baboo Bamlall v. Baboo Bajkoomar Singh. 

Remand on appUcaOonfor tpeeial appeal, the lower court, though 
admitting the plaintiff's rtght, having errorieously passed a oondi' 
tional decree tn favor <^the drfendawt, ... 786 

Mnthoormohun JSdItter v. Gronrmonee Dossee. 

Remand as above, the lower appellate court having omitted to notiee 
the ruling point of limitation in its decision, . 786 

Shamat Alee v, Buksh All Ohowdri. 

Remand as above, the principal sudder ameen haiving erroneously 
inwosed a fine on the appellant contrary to Circular Order, 
JSfo. 80, dated 2,Uh January 1853, ... 787 

Omer Singh Mnndul v. Chand Misser and others. 

Remand as above, with a view to farther inquiry regarding the 
authenticity of a lotbundee said to have been made in a case of 
excution of decree, ... ib. 

BeT. Karris Biohard Shepherd and others v, Bajkoomar F&nday 
and others. 
Held, that a third party, not affected personally, is not competent to 
sue to reverse the decision of^ a collector in a summary suit. J^ 
the pl{dntiff wishes to prove his title or right <tf possession, he must 
sue on a proper valuation qfhis case, ... 789 

Baja Sunkemarain. v. Jadnbnarain. 

Decision of the lower court reversed, the plaintiffs suit being held to 
be barred by the law of limitation by a majority of the Court, . . . 793 

Sonaoollah Loshker v. Mooktkalee Debea. 

The order of a zillah judge refecting an apfUcation for permission 
to appeal in form& panperies, /rom a decision in a regular suit is 
final. Clause 4, Section XII., Regulation XXVUl. if 1814, 
provides the necessary remedy on the rejection of such an 
application, ... 803 

Konnuck Sing v, Hnrlal Mohunt. 

Summary appeal refected, and the pl<»intiff referred to a regular 
suit to establish his right, ... 804 
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The 1st Auoursr 1868. 
Pbesbnt : 
Sib R. barlow, Baet., Judge. 
H. T. RAIKES, Esq., Officiating Judge. 
Petition No. 202 op 1853. 



In the matter of the petition of (Jovemment and others, filed Remand on 
in this Court on the 12th April 1863, praying for the admission appHcation fiw 
of a special appeal from the decision of Moulvee Abdool Alee ^v^^^ ^vv^f 
Khan, principal sudder ameen of zillah West Burdwan, under ^hXr'the 
date the 11th Januair 1853, reversing that of Bisheshur Chuck- pieaof the 
erbuttee, moonsiffof Oomdah, under date the 23rd April 1852, in defendants, 
the case of Chundee Chum Banerjea, plaintiff, versus Government ^^^^ *^ 
and others, (petitioners,) defendants. advewe pos- 

it is hereby certified, that the said application is granted on the session, so as 
following grounds : — ^ ^ protect- 

Plaintiff sued for possession of certain lands now in dispute, ©f limitation^ 
and was thrown out in the moonsiff's court under the law of was proved or 

limitation. »<>*• Thepay- 

The principal sudder ameen reversed the decision on the j^Sytenot** 
ground that Nurhurree, a defendant, had been, as he alleged, pay- proof of abso- 
mg plaintiff rents up to 1265, and that as the said Nurhurree ^*« ?<*»«•• 
had been sidng for the possession of the same land, the period ^^ 
during which those suits were pending was to be deducted from 
the prescribed twelve years, and lus plaint must be considered 
that of the present plaintiff, consequently twelve years of dispos- 
session had not lapsed without a preferring of the claim m a 
competent court. 

We find that Nurhuree's action stated the lands belonged to 
Radhahinpore, whereas the plaintiff claims them as belonging to 
talook Eulleanee, so that the duration of the litigation m the 
case of Nurhurree, plaintiff and others, versm Narain Mittia 
Ohutwal and others, cannot be deducted in the calculation imder 
Section XIY., Regulation III. of 1793. It was necessary for the 
determination of the question of applicability of the last mention- 
ed law to ascertain, not whether rents as alleged by Nurhurree 
were paid to the plaintiff, but whether as pleaded by the 
defendants, they had been in adverse possession as redded the 
plaintiff or not, for the payments of rents, solely, so called, is not 
proof of absolute possession. 

Upon these essential points, the principal sudder ameen has 
given no decision. The case is returned^ and will be decided 
with reference to the above remarks. 
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Remand u 
aboTe, titt 
reasons for 
nonsuiting the 
plaintiff, as 
recorded by 
the lower 
appellate 
court, being 
insufficient A 
plaint which 
states the 
boundaries 
of the entire 
land claimed 
is sufficient 
for the admis- 
sibility of the 
suit on that 
point. 



Thb 1st August 1858. 

Present 

J. R. COLVIN, Esq., 
J. DUNBAR, Esq., 

Petition No. 226 op 1853. 



I Judges. 



In the matter of the petition of Easheenauth Paul, filed in this 
Court on the 23rd April 1853, praying for the admission of a 
special appeal from the decision of Mr. H. Driver, principal 
assistant commissioner of Gowalparra, under date the 18th 
December 1852, reversing that of Cazee Muneerooddeen Ahmed, 
principal sudder ameen of that district, under date the 20th Sep- 
tember 1851, in the case of Easheenauth Paul, (petitioner,) 
plaintiff, versus Ruttunchand Oswal, defendant. 

It is hereby certified, that the said application is granted on 
the following grounds :— 

The suit was for three parcels of land, specified in three pottahs 
relating to the site of four shops in the town of Gowalparra. 

The plaint stated the boundaries of the whole land claimed, and 
alleged that the plaintiffs had been dispossessed from it. 

The principal sudder ameen made a personal inquiry on the 
spot, and decreed for the plaintiff according to a detailed specifi- 
cation given by him. 

The principal assistant states in his decree, that the plaint is 
insufficient, inasmuch as it does not set forth " what quantity of 
land may have been included in the public road, and what quan- 
tity in the possession of the zemindar (the defendant), and at 
what value/' " Besides,'' he says, " the pottah, which is the basis 
of the plaintiff's claim, does not show the boundary or boun- 
daries of the land under contest, neither the quantity," and the 
original pottah to the party from whom the plaintiff acquired by 
purchase is not forthcoming on the record. He therefore regards 
the claim as " irregular," and passes an order of nonsuit. 

We observe on the above grounds, that the plaint distinctly 
mentioned the boundaries of the entire land claimed, and that 
this was sufficient for the admissibilitv of the suit, though it was 
possible, that the plaintiff might not be able to make out his case 
or all of it upon trial. The second ground, that the plaintiff had 
no document by which he could show the boundaries, to which the 
original title that devolved on him by his purchase extended, may 
be a reason for dismissing the claim, but not for a judgment of 
nonsuit. The principal sudder ameen has gone upon what he 
considered adequate proof, after investigation on the spot as to 
the land of .which the plaintiff was in possession, and from which 
he was dispossessed. The principal assistant should carefully 
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consider the merits of this decision by the principal sudder ameen, 
upon the facts of possession and dispossession, with all the other 
admissible evidence bearing on the merits. 

As his order of nonsuit is incorrect, we reverse it, admitting the 
special appeal, and remand the case to be decided on its merits 
as above indicated. 



Thk 1st August 1863. 
Present : 

J. R. COLVIN, Esq., 
J. DUNBAR, Esq., 

Petition No. 256 op 1853. 



V Judges, 



In the matter of the petition of Lall Chund Chowdree, filed in 
this Court, on the 3rd May 1853, praying for the admission of a 
special appeal from the decision of Moulvee Ashruf Allee Khan, 
principal sudder ameen of zillah Chittagong, under date the 27th 
January 1853, reversing that of Moulvee oyud Ahmed, moonsiff 
of Pothna, under date the 30th June 1852, in the case of Lall 
Chund Chowdree, petitioner, plaintiff, versus Niamut Alee and 
others, defendants. 

It is hereby certified, that the said application is granted on the 
following grounds : 

The plfSntiff (petitioner) sued Niamut Alee and others for 
possession of 10 kannees, 10 gundas of land, on the ground, that 
that they belonged to mehal turuf Qoureechum, purchased by 
his brother at a sale for arrears of revenue. The moonsiff 
decreed for the plaintiff on the documentary evidence filed by him, 
and in reliance on the report of an ameen, whom he had deputed 
to make local enquiry. The principal sudder ameen rejected 
the documentary evidence as proving nothing, and declared, that 
the evidence taken by the ameen could not be received, as it was 
not competent to him to examine witnesses on oath; he 
therefore threw out the plaintiffs claim. The principal sudder 
ameen was right as to the incompetency of the ameen to take 
evidence on oath, but he ought to have remanded the case to the 
moonsiff, with instructions to allow the plaintiff, who was not 
responsible for the ameen's or the moonsiffs mistake to produce 
evidence in his court. We admit the special appeal, and remand 
the case to the moonsiffs court to be dealt with accordingly. 
He will pass a fresh decision as to the whole case upon this 
remand. 



Remand as 
above, the 
principal sud- 
der ameen 
should have 
remanded the 
case to the 
moonsiff, that 
the evidence, 
which had 
improperly 
been taken 
by an ameen, 
might have 
accoi^ngto 
law been pro- 
duced in, the 
moons! ff's 
court 
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Thb 1st August 1853. 
Present : 
J. R. COLVIN, Esq., 1 r ^ 
J.DUNBAR, Esq., r^""- 
Petition No. 223 of 1853. 



b?^"'Th^e** In the matter of the petition of Haradhun Bagchee, filed in 
lowep^pellate ^^^^ Court, on the 21st April 1853, praying for the admission of a 
court having Special appeal from the decision of Baboo Punchanund Baneijea^ 
failed to carry principal sudder ameen of zillah East Burdwan, under date the 
SolTofT^e. 18th Januay 1853, affirming that of Baboo NobbinKishen PauUt, 
vious remand, moonsiff of Cutwah, under date the 21st February 1852, in the case 
tnz., to inquire ofHaradhun Bagchee, (petitioner,) plaintff, versits Ullengo Bewah 
wheSerthe and Others, defendants. 

alleged pur- It is hereby certified, that the said application is granted on the 
chaser is In following grounds : — 

Su^^aJ^'** This case was remanded by the Sudder Court on the 17th 
the purchase ^ October 1850,* with instructions that the claim 

!i§2^ *™^ Beporto for I860, of a third party, Kunhye Lall Bose, who alleged 

' that he was in possession on a purchase of the 
property, declared liable in mortgage under the bond on 
account of which the (plaintiflF,) petitioner had sued, should be 
investigated. The principal sudder ameen has found that the said 
third party is in possession, and on this groimd alone, he declares 
, the property not to be liable under the decree obtained by the 
plaintifi^, and that the title under which such possession was 
obtained, could only be questioned in a separate suit. 

We find that the order of this Court in the remand was to the 
effect, that a full investigation of the claim should be held with a 
view to ascertain, not merely, whether the alleged purchaser is in 
possession, but also whether his purchase is good and valid. 

The proceedings and finding of the principal sudder ameen fall 
short of the intent of the above order, and of what is obviously 
necessary in the case. The person claiming by purchase 
intervened and pleaded title, and there is no reason why his 
claim should not be disposed of in this suit. We therefore admit 
the special appeal, and remand the case in order that the principal 
sudder ameen may determine, whether the original purchase by 
the person from whom the claimant obtained his rights by 
purchase, was itself good and valid and of date anterior to the 
mortgage, and whether the title of the present claimant as 
derivable from him, is itself valid and free from objection. 
According to the result of this determination, the principal sudder 
ameen will pass a fresh judgment on the case. 
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The 2nd August 1853. 
Present : 
Sib R. barlow, Bart., Judge. 
H. T. RAIKES, Esq., Officiating Judge. 
Petition No. 185 of 1853. 

In the matter of the petition of Panisnauth Mookeqee, filed in Remnnd as 
this Court on the 4th April 1853, praying for the admission of fo^g^'^**** ,. 
a special appeal from the decision of Mr. R. B. Garrett, offici- late^cotutTin 
ating judge of Beerbhoom, under date the 31st December 1852, a suit for fore- 
affirming that of Moulovee Nujmul Huq, principal sudder ameen *^T*® ®^ * 
of that district, under date the 18th September 1851, in the h^^S^^'ro- 
case of Farusnauth Mookerjea, plaintiff, versus Musst. Jhomaree neomUy gone 
Bebee and others, defendants. ^*? ^ ^^' 

It is hereby certified, that the said application is granted on SigYhe'^ma 
the following grounds : — of a third 

The judge's decision is to be fonnd at page 109, Berbhoom P*^ «* ^ 
Reports, 31st December 1852. ttl^*" 

The plaintiff sued for possession on foreclosure of mortgage. 
The defendants, Foodoo and Asoodah, admitted execution of mort- 
gage deed, but pleaded payment. 

Taburuk Allah came in as a third party, by petition on grounds 
of a decree obtained against the defendants, in satisfaction of 
i¥hich the disputed property was attached. 

The plain issue between the plaintiff and defendants, was the 

Eayment of the money by the defendants, and the judge should 
ave restricted himself to that issue. He has, however, travelled 
out of the record and entered upon the merits of the claim of the 
third party, as against the defendants, with which, of course, the 
plaintiffs were in no way connected, and no issue could be drawn 
m this case between them and the third party. 

Any judgment passed in this case cannot affect the right of ' 
the said party when duly brought forward, as he has his remedy, 
whatever may be the result of this suit, against any collusion he 
may charge. 

The case is returned to the judge to be disposed of, with refer- 
ence to the above remarks. 
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Remand 88 
above, a party 
granting a 
mokurruree 
lease subject 
to reeumption 
on certain con- 
ditions is enti* 
tied to resame 
on the occur- 
rence of those 
conditions, and 
not merely on 
process of exe- 
cution in a suit 
to prove their 
occurrence. 



The 2nd August 1853. 
Prbsbnt : 
J. R. COLVIN, Esq.,) , , 
J. DUNBAR, Esq., ]^'^^' 

Petition No. 320 of 1853. 



. In the matter of the petition of Puzzeelutoonnissa and another, 
filed in this Court on tne 25th May 1853, praying for the admis- 
sion of a special appeal,, from the decision of Moulvee Mahomed 
Nazeem Khan, principal sudder ameen of city Patna, under date 
the 28th February 1853, reversing that of Moulvee Soojaad Alee 
Khan, sudder ameen of that district, under date the 18th May 
1852, in the case of Puzzeelutoonnissa and another, (petitioners,) 
plaintiffs, versus Musst Atwaroo, defendant. 

It is hereby certified, that the said application is granted on the 
following grounds : — 

This was a suit to 3et aside a mokurruree lease, and obtain 
possession of the land, on the allegation, that the conditions of 
the lease, which were that in the event of non-payment of rent 
for three kists, or of the malgoozaree, periodically due to Govern- 
ment, the mokurruree should be liable to coimscation and re- 
sumption, warranted the suit by reason of default, to the extent 
stipulated in the payment, both of rent and of Government mal- 
goozaree. 

The principal sudder ameen admits, that decrees have been 
passed, which prove, that the circumstances above-mentioned, as 
authorising a resumption of the mokurruree had occurred, but 
says, that as the defendant offered to pay in the sum due upon 
those decrees, before the plaintiff in the suit took out process 
for their execution, the plaintiff is not entitled to dispossess the 
defendant. He holds also that the petitioners purcnase of the 
zemindarry right from the plaintiff in the above suit, the party, 
who first granted the mokurruree, is invalid, as the mokurruree 
was, on the view previously stated, not liable to resumption. 

We observe that the principal sudder ameen was clearly in- 
correct in both these views of the law. A tender of payment by 
the other party could not deprive the petitioner of his right to 
sue for the resumption of the mokurruree, since, by the conditions 
of the engagement, the mokurruree was voidable (m ike occurrence 
of certain arrears, and not merely upon process of execution taken 
out in the suit brought to prove the feet of those arrears. The 
petitioners purchase oi the superior, or zemindarry right, and his 
title to sue for the resumption of the mokurruree thereon were 
complete, on the zemindarry right being transferred to him by 
the purchase. That right would indeed be good whether the mokur- 
ruree tenure lapsed or not. 
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We therefore admit the special appeal, and remand the case 
to the principal sudder ameen for a fresh decision with reference 
to the above observations. 



The 2nd August 1853. 

Pbbsbnt : 

J. R. COLVIN, Esq., ) r ^ 
J. DUNBAR, Esq., |*^^^^««- 

Petition No. 321 of 1863. 



In the matter of the petition of Fuzzeelutoonissa and another, Remand in 
filed in this Court, on the 25th May 1853, praying for the admis- an appeal re- 
gion of a special appeal from the decision of Moulvee Mahomed p"ii»» *^^^ 
Nazeem Khan, principal sudder ameen of city Patna, under date wur^e^^ve 
the 28th February 1853, reversing that of Moulvee Soojaad Alee appUcaUon. 
Bian, sudder ameen of that district, imder date the 18th May 
1852, in the case of Fuzzeelutoonissa and another, (petitioners,) 
plaintiffs, versibs Musst. Atwaroo, defendant. 

It is hereby certified, that the said application is granted on the 
following grounds : — 

This is an appeal regarding costs in connection with the above 
application. We admit it and remand for disposal. Fresh orders 
on all points will be given in the decision on the case by the 
principal sudder ameen. 



The 2nd August 1853. 

Present : 

J. R. COLVIN, Esq., 
J. DUNBAR, Esq., 

Petition No. 209 op 1853. 



yjvdges. 



In the matter of the petition of Sheik Dost Mahomed, filed in 
this Court, on the 16th April 1853, jpraying for the admission of a 
special appeal from the decision of Moulvee Nujmalhuq Khan, 

SiinciptJ sudder ameen of Beerbhoom, under date the 25th 
anury 1853, reversing that of Neelmadhub Mookerjea, sudder 
moonsiffof Dhakabaree, under date the 8th Ma^ 1849, in the 
case of Toolseechum Ghose and others, plaintiffs, versus Sheik 
Dost Mahomed and others, defendants. 

It is hereby certified, that the said application is granted on 
the following grounds : — 

This was a claim for money due on a bond. It was remanded 
on special appeal by this Court, on the 30th April 1851, (see Deci- 



In an action 
for money due 
on a bond, 
which was re- 
ferred to arbi- 
tration after re- 
mandfrom this 
Court, the 
principal sud- 
der ameen re* 
jected the 
award of the 
arbitrators on 
ground of par- 
tiality for in- 
sufficient rea- 
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sons. Direct 
proof of gross 
corruption and 
partiality must 
be sliown, be- 
fore the award 
of arbitrators 
is set aside. 



aions for that year, page 648.) After the remand tlie parties 
agreed to arbitration, and appointed two arbitrators, who rec^Ted 
a third. The result was the dismissal of the plaintiff's chum. 
The principal sudder ameen rejected the award of the arbitrators 
on the ground of partiality, as evinced by the circumstance, that 
they hfl^ proceeded in the absence of the jdaintifis, which was 
not warranted by his simnud of appointment to them. The pro- 
ceeding, however, of the arbitrators shows, that Sreenath Ghose, 
one of the co-plaintiffs, appeared before them, on behalf of all of 
them, and that when he subsequently went away by stealth, 
evidence was recorded by them in the presence of an agent of his, 
and in that of the defendant in person. 

The award of the arbitrators is, however, not to be set aside in 
this light manner. It was made in this case upon evidence ten- 
dered by both the parties, and the whole complexion of the 
claim as shown by the former order of remand, seems strongly 
to support the dismissal of it by the arbitrators. 

The principal sudder ameen must have before him direct proof 
of gross corruption or partiality, according to the intent and pur- 
port of Section IX., Regulation XVI. of 1793, before he sets aside 
the award of the arbitrators in the suit. 

The special appeal is admitted and the case remanded to the 
principal sudder ameen, for a fresh decision with reference to the 
above remarks. 



Held, that 
the lower ap- 
pellate court 
was bound 
to ascertain 
whether a dis* 
crepancy as to 
dates between 
the plead- 
ings and do- 
cumentary evi- 
dence filed, 
was a mere 
clerical error 
as alleged be- 
fore him, or a 
defect 
rily &tal. 



The 2nd August 1863. 
Peesbot : 
SiE R. BARLOW, Bart., Judge, 
H. T. RAIKES, Esq., Officiating Judge. 

Petition No. 215 of 1853. 



In the matter of the petition of Cheenee Beher, filed in this 
Court, on the 18th April 1853, praying for the admission of a 
special appeal from the decision of Baboo Kasheeshwur Mitter, 
second principal sudder ameen of zillah 24>-Pergunnahs, un^er date 
the 21st January 1853, reversing that of Mr. H. S. Thompson, sudder 
moonsiff of that district, under date the 15th March 1852, in the 
case of Cheenee Beher, plaintiff, versus Chunder Budee, defendant. 

It is hereby certified, that the said application is granted on 
the following grounds : — 

The special appellant brought a suit for arrears of rent of 1257 
B. S., against a ryot on a kubooleut executed by the latter. The 
defendant pleaded, that the lease of the jote-jumma held by the 

S plaintiff in gift from her husband had expired, and the lands 
jEkllen into the khas management of the izardar, to whom he had 
paid the rent of the year in question. 
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The moonsiff decreed in favor of the plaintiffs on the kubooleut, 
ruling that the farmer could not resume possession of plaintiff's 
jote-jumma without instituting a suit for the same. 

The principal sudder ameen finds that the kuhooleut, relied 
upon by the moonsiff, is dated the 3rd of Bysakh 1267, while the 
deed of gift under which plaintiff holds her title is executed in 
Cheyt of that year, consequently such title was acquired subse- 
quent to the date of the kubooleut, a fact which at once vitiates 
tne plaintiffs claim, and the principal sudder ameen on this 
ground dismissed the plaintiffs suit. 

The special appellant urges, that this decision of the principal 
sudder ameen is founded on an error, arising from the plaintiffs 
pleadings having first recited the date of the kubooleut as of 
Bysakh 1257, and describing the hibanamah as having been given 
in Chejrt of the aame year. This mistake was pleaded to by the 
vakeel in the principal sudder ameen's court ; the hibanamah 
appealed to as proving the obvious error into which the writer of 
the pleadings had fallen, and requesting tJie Court to make the 
fact an issue in the trial, and after hearing any argument from the 
opposite side, decide as to whether the error was material or not. 
The principal sudder ameen has not referred to this in his decision 
but decreed the case, as stated above, against the plaintiff. 

The admission of the special appeUant was opposed by the 
respondent's vakeel on the ground, tnat any rectification of such 
an error should have been made in the moonsiff's court, and was 
not allowable in the appellate Court. He, however, considers this 
decision is opposed to tne practice of the courts of this coimtry. 
The principal sudder ameen was bound to ascertain, whether this 
discrepancy between the pleading and the docimient filed with the 
record, was a mere clerical error as alleged, or a defect in the 
plaintifi^s case, attributable to other causes and necessarily fatal 
to its success. The error does appear to have been discovered 
while the case was pending before the moonsiff, and no allusion 
was then made to it, we therefore admit the special appeal and re- 
mand the case to the principal sudder ameen for retrial^ with 
reference to the above remarks. 



Digitized by VjOOQIC 



( i882 ) 



• Thb 4th August 1853. 

Present : 

Sir R. barlow, Bart., ) ,. , _ 
J. R. COLVIN, Esq, }«/^e»- 

H. T. RAIKES, Esq., Officiating Judge. 

Cask No. 89 op 1862. 



Regular Jppealfrom the decision of Ram Lochun Ohose, 
Principal Sudder Ameen of ZUlah Nuddea^ 
dated 22nd January 1862. 

SREE GOPAULPAL CHOWDREE and others, (Plaintiffs,) 

Appellants, 

versus 

RAMMOHUN DEY CHOWDREE and others, (Defendants,) 

Respondents. 

Vakeels of Appellants — Mr. J. 0. Waller , and Baboo Kishen 
Kishore Ohose, 

Vakeels of Respondents — Bahoos Ramapershad Roy, Surnboonaih 
Pwndit and Bunseebuddun Mitter, 

Suit instituted for the possession of 76 beegahs of land with 
thJ^^o^^^of ^asilat, valued at rupees 6,648, 6 a., 6 flr., 2 c, 2 Ar. 
certaia land on This is a suit on the ground of a kubala, dated 1 6th Assar 1241 
the ground of B. E., for a jumma, from 76 beegahs of the land appertaining to 
u^^s^held^ which the plaintiffs state that they were dispossesed by means of an 
that the mere Act IV. of 1840 order, dated 16th December 1842. The claim is for 
reference to the recovery ofthose 76 beegahs. The principal sudder ameen dis- 
*T**in1rDeti- "^s^dthe claim on the grounds stated at length in his decision, 
^n * filed in disbelieving the direct and collateral evidences to the execu- 
another suit by tion of the kubaJa. 

ti'^^r^^the^ The issues tendered for the appellants are : 
se^t suit^con- Fvrst, — As the principal sudder ameen has dismissed the claim 
stitutes no of the (plaintiffs) appellants on the ground of want of proof, the 
^^^^ ^ d P^^^* ^ ^® investigated is, whether, vriih reference to the cir- 
bondfde sale cumstances of the case and the evidence adduced by both parties, 
foraconsidera- the (plaintiffs) appellants are not entitled to a decree ? 
tion, «^*^y Secondly, — As from amongst the defendants, Eishoree Lall Dey 
deed Vor^sub^ Chowdree and Sreenath Dey Chowdree have, in the court of first 
lease' arising instance, admitted the plaintiffs' claim, the point to be investigated 
^^^ ^hJm *^ ^®' whether the plaintiffs, with reference to the evidence in the case, 
glared. "" ^® ^^* entitled to a decree to the extent of the shares of the two 

Held, that defendants? 
\dth reference Qn the first issue, — ^Baboo Kishen Kishore Ghose urges, that 
dent^ ^tST' *^® principal defendant, Rammohun Dey Chowdree, in a peti- 
case Assoor tion to the magistrate, filed on the 18th Assar 1246, through one 
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Bydnath Mitter, mookhtar, admitted the sale which the principal Sinsrh v, Dur- 
sudder ameen now discredits. The principal sudder ameen's barooMundui, 
reason is, that any mention of this sale was not relevant to the pasT^r^the 
case regarding land then in dispute, and that, therefore, the re- plaintiffs as re- 
ference to it was probably a trick. But this is not so. Several gar<k the 
of the 75 beegahs, the subject of this suit, were also in contro- overThey may 
versy in that case. There was another petition filed in the same be) of the two 
case, before the magistrate on the 2nd January 1840, (19th Poos defendantswho 
1246 B. E.,) by the same mookhtar to the same efioct. One of SJe'l^'lainl^ 
these the pleader will now read, that of 18th Assar 1246. In claim against 
that case one party was Rammohun Dey Chowdree, and the themselves. 
other party was Chundercomar Pal Chowdree, who is also 
a defendant in this case, having colluded with the principal 
defendant, Rammohun. The subject of that case was regarding 
4 or 5 beegahs of indigo land, with which Chundercomar was 
alleged to have interfered. This indigo land was distinctly re- 
ferred to in the petitions as a part of the '^ Bhajbut Pal Charrut 
mehal'* or jiunma of 75 beegahs, for the recovery of which the 
present suit is laid. Hence there was no irrelevancy, but the 
contrary, in the mention of the purchase and sale, upon which 
indeed, Rammohun Dey Chowdree founded his own right of 
occupancy in the few beegahs then as he stated in dispute ; that 
after the sale of the jummaee right, in the 75 beegahs, he took 
an under-lease of the same whole land from Neelcomul Pal 
Chowdree, and which was his actual title to the land. As to 
the definite reference in the kabala itself to these 75 beegahs, 
the thing there professed to be sold is the jumma in the name 
of Bykantnath Dey Chowdree, together with a separate small 
jumma in the name of Muddunmohun Dey Chowdree, with 
exception to the dwelling-house, cow-house and the Aish Tollah 
indigo factory, with full specification of particulars and localities. 
The defendants, in their answer, have raised no question as to 
the identity of the land, and on that point there can be no doubt. 
Regarding the two petitions, there has never been a disclaimer, as 
there certainly would have been, had they not been authorised. 
In the answer of the defendants, they said that their mookhtar 
had stated the sale to Neelcomul Pal Chowdree, though without 
their knowledge^ as he was a well-known powerful zemindar, and the 
mookhtars thought by using his name, to intimidate the adversary 
in that case, Chundercomar Pal ( howdree. There is on the 
record a statement of depositions taken by an ameen deputed by 
the magistrate s court, dated 6th October 1839, or 2l8t Assin 1246 
B. E., in which one of the ryots then distinctly stated that Neel- 
comul Pal Chowdree had purchased the land, . and that the Dey 
Chowdrees held a lease of it from him ; another ryot also men- 
tioned their lease from Neetcomtd. These depositions were 
taken in the presence of the mookhtars of the gomashta, Gour- 
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mohun Bonneijeea, in Uie Act IV. case for the Dey Chowdrees, a 
person distinct from Bydnath Mitter, the mokhtar who filed the 
two petitions which the defendants now wish to repudiate. How 
can they under such circumstances be believed, when disclaiming 
those petitions only because they contradict the grounds of their 
present defence ? 

The pleader next proceeds to the direct proof of the kubala as 
a bond fide docmaenty representing a real transaction. He reads 
the eridence of Greeschimder Biswas, a kaist resident within 
half a coss of Ranagh&t, where the plaintifis and defendants live, 
and says that the others are of the same direct characters. He 
ai^es on the probabilities of the case, that there was a fully ade- 
quate motive for the alleged sale of the tenure to Neelcomul 
Pal Chowhree, since he gave, as the transaction purports, rupees 
5,000 for it, and he abo had an interest in givmg so much 
money for it as he granted the 75 beegahs, as he avers, onlv on a 
seven years' under-lease, on the expiration of whidi the land itself 
would have reverted to his foil possession. 

The Court do not think it necessary to call on the respondents 
for an argument in reply to the case for the appellants. 

Judgment. 

We are not prepared to concur, in all points, in the views and 
reasonings in the principal sudder ameen's judgment We see 
no sufficient reason to doubt that the petitions in the magistrate's 
court, from the mookhtar professing to act on the part of Rammohun 
Dey Chowdree, were made with his cognizance and authority 
and we think that the appellants' pleaders have shown, that 
these petitions in their mention of the sale to Neelcomul Pal 
Chowdree were not irrelevant to the subject of the dilut- 
ed land, then under investigation before tne magistrate. But 
a mere notice in such petitions, by one of the defendants 
in the present suit, of the occurrence of such a sale, con- 
stitutes no proof that it was a real and band fide sale for a 
consideration, which is the essential point to be determined upon 
the present litigation. It is here that the case of the plaintiffs 
fails. The ond evidence we concur with the principal sudder 
ameen in regarding as by no means such as can establish the 
reality of the sale and the payment of the money, notwithstand- 
ing that, neither the transaction of sale nor the sub-lease alleged 
to have been given to the defendants consequent c«i it, were 
re^stered, and although also the deed of sale, said to have been 
executed on the 15th Assar 1241 B. E., or the 28th June 1884, 
is admitted not to have been produced before any public court 
or officer until the Act IV. proceedings were held in 1842. 

It appears possible that for some purpose or other, an ostensible 
sale of the tenure, obtained by the defendants from the joint 
family of the Pal Chowdrees at Kanaghat, may have been made to 
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the father of the plaintiff "who was one of the members of that 
fitmily, and regwraed as a person of peculiar influence and power ; 
but the complicated details of the transaction, the professed sale 
of the site of the dwelling-house, &c., of the defendants, but with- 
out the buildings, apart from which the site could have been of 
no use, the taking that site back on a permanent lease, and the 
taking all the remainder of the land back to the vendors on a 
temporary lease as alleged in the case for the plaintiffs, all stamp 
it to our minds with much improbability, and, as the principal 
sudder ameen observes, it is not easily intelligible why the defen- 
dants, if desirous to retain any connection with the land, should 
have chosen to do so on terms of dependence upon one member 
of a family, fit)m the whole of whom they already held it in a 
fixed and permanent tenure. 

We, therefore, see no sufficient ground for interfering with the 
decree of the principal sudder ameen, diunissing the plaint as 
re^rds the defendants generally. 

TPwo of them, however, Eishore Lall Dey Chowdree and Sree- 
nath Dey Chowdree, have, after filing answers denying the claim, 
presented petitions to the lower court at a subsequent period of 
the cause, expressly acknowledging it, and requesting that the 
decision might pass according to such acknowledgment. These 
persons have also been made respondents by the plaintifis on the 
appeal to this Court and have not appeared, or in any way 
deviated from the acknowledgment and prayer. We therefore 
on the principle upheld by the decision of the full bench in the 
case Assoor Singh versus Durbaroo Mundul and another, decided 
7th July last, amend the decree of the principal sudder ameen by 
ordering that a decree pass in favor of the plaintiffs as regards 
the shares of the two defendants above-named. These shares, 
however, have not been defined in the course of the present pro- 
ceedings, and the mode of executing the decree in respect to tnem 
will only be by a notification on the spot that their shares, what- 
ever they may be, have passed to the plaintiffs. 

The case is not one in which as might happen upon a decree 
for a share in a family dwelling-house ; the performance in turn 
of family worship, &c., the share of one member of a family could 
not be transferred to another party a stranger, without injury to 
its other members. The subject in dispute is simply land, his 
share in which any member of a family can always freely sell, or 
otherwise part with, on his own account, and at his own option. 
Costs of all the Courts to be borne by the plaintiff, except as 
regards the costs ofKishoreLall Dey Chowdree and Sreenath Dey 
Chowdree which they will bear themselves. 
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The 4th August 1863. 
Present : 
Sir R. barlow, Bart., ) j , _ 
J. R. COLVm, Esq, ]J^^' 

H. T. RAIKES, Esq, Officiating Judge. 
Case No. 424 op 1851. 



Regular Appeal from the decision of Mr. ReiJy, Officiating 
Additionai Principal S udder Ameen of Ghittagong, 
dated 4^ June 1851. 

The collector of BULLOOAH, (Defendant,) Appellant, 

versus 

MIRZA AHMUD JAN and others, (Plaintiffs^) Respondents. 

Voiced of Appellant — Baboo Ramapersaud Roy. 

Vakeels of Respondents — Mr. J. 0. Waller and Baboo Kishen 
Kiskore Ghose. 
A party com- SuiT laid at rupees 21,251-8-7 for wasilat. 
Bholrt^deiJvery ^^® (plaintiffs) respondents alleged in the lower court that a 
in the amount decree of the special commissioner had declared them entitled 
of land award- to the release of 225 droons, 14 kanees of land in chursLukhiee 
der^d^^i-eeof ^nd Ufzool Fukeera ; that since 1244 possession of 39 droons, 
the special 10 kanees, 1 gundah, 2 krants, 5i teels was withheld from them 
commiBsioner, on different pleas up to 1252, when this deficiency was restored 
torti'^offiS- ^ ^^^^' They now sue for the wasilat of this quantity of land 
and any claim for the period (eight years) during wnich they were kept out of 

either on this possession. 

^^^^tion' The collector defended the action on different pleas, one being 
for" deUy in Want of jurisdiction in the civil courts to entertain such a plaint, 
executing the and moreover alleged that lands to the extent of 225 droons, 
apeciai com- j^, t^nees were not found on the churs for which the resumption 
award does not suit had been instituted, and could not therefore be restored to 
come within the plaintiffs, but all that had formed were restored to them, 
^f^th*^ -^1^*^ and as an act of grace lands in excess of the alleged deficiency were 
courts. made over to the (plaintiffs,) respondents, on another Government 
The plaintiff chur, but no wasilat for such land can be claimable by the res- 
is not entiUed pondents. The principal sudder ameen decreed the suit in favor 

to wasilat on i,x* xu^ ^1„* i.;ip ^ 

that part of the ^^ ^'^^ plamtlff. 

land of his per- Issuc on hehxdf of appellant. 

tr«r!lLtr^ i^tV*^,— can this case he heard and tried by the civil court ? 

which* was Bahoo Ramapevsaud Roy argues on the part of the (Jovem- 

wa*hed away mcnt on this issue. The facts are simply these : Government 

a^r he had having resumed certain churs under Regulation II. of 1819, the 

po^eJ^ionofit P^^-intiffs came up in appeal to the special commissioner's 

although Go' court, that Court modified the decree of the lower court in this 
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manner, that the plaintifPs in this case should receive 225 droons, yemmontinan 
the rest to belong to Government. In execution of that decree, act of liberaii- 
the collector as subordinate to the special commissioner, carried out l^n^e™kw8 
that order^and gave possession of 219 droons, all he could find of land to him. 
on the resumed chur in question, which up to this time had 
remained under attachment. Now had the plaintiffs not got the 
whole of the lands given them by the resumption decree, or if 
there was any defect in the mode of giving possession and in 
carrying out the order of the special commissioner, the special 
commissioner s court was the authority to appeal to from the 
proceedings of the collector ; for instance it there had been 
more lands, and the collector had withheld the lull quantity of the 
lands, is the party to go to the civil court or to the special com- 
missioner ? 

At this stage of the proceedings the vakeels of the parties inform- 
"Cd the court that there was a possibility of a compromise which, if 
carried out by the parties, would render further litigation between 
them unnecessary, and, therefore, requested that the further hear- 
ing of the case might be postponed for a week. The Court 
complying with the request directed the postponement of the 
case for me period of one week. 

j^ugust iih, 1863. The hearing of this suit was resumed this 
day on intimation from the pleaders, that the attempt to com- 
promise it amicably had failed. 

Baboo Ramapersavd Roy proceeded to argue on the first issue 
in bar of the suit, that is to say whether the plaintiffs should have 
sought the remedy in the court of special commissioner, or in 
the civil court of the district. 

The date of the special commissioner's decree is the 29th 
March 1837. In that year a deputy collector was deputed to 
measure off the lands, reserved to the plaintiff, and he, guided 
by the measurement papers of 1194 Mughee, delivered over to 
the plaintiffs 219 droons, all in fact that was then existing on the 
churs, and again in 1252 B. E., after various measurements, 285 
droons instesS of 225 droons were given to the plaintiffs. They 
now claim the wasilat of 39 droons in this manner, 6 droons 
being original deficit on the 225 droons decreed, 19 droons in con- 
sequence of short measurements made in measuring off, and deli- 
vering over-possession of the 219 droons found on the churs, 13 
droons on account of lands deluviated between L244 and 1251^ 
making a total quantity of 39 droons as above stated. 

Baboo Kishen Kishore Ohose replied to this statement of the 
case by stating, that the 6 droons were never given as provided 
for by the decree, and as it is incumbent on the collector to 
make over to his clients, the Government was the party who 
appealed to the special commissioner and on whom the order 
was passed to make over to plaintiffs the 225 droons of land. 
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The special icxwmnwsioner's decree gave only whut the plainlaA 
had been all along entitled to, as their decenniai estate. The 
Oovemment by no law or right can in any way interfere with the 
lands held by his clients at the decermial settlement ; Government 
then in accordance with the decree gave them their lands piece- 
meal, at one time a certain quantity, and at another time a fur- 
ther quantity, imtil in 1252 or 1846 A. D., the entire quanti^ 
of land was delivered over to the plaintiffs. In 1837, there 
was a deficiency to the extent of 26 droons (exduding kannies) 
making the number mentioned under the distinct headings c^ 
the 6 and 19 droons ; the plaintiffs only ask for the wasiJAt of 
their decermial lands as have been held and enjoyed by the Gro- 
vemment during the time they were kept out of possession* 
Their clmm has no reference to the execution qfihedecreey but 
the lands in excess of the quantity awarded to Government. It 
was here intimated to the pleader, that the court were satisfied 
that the real question to be determined was, whether or not a 
claim of this nature could be carried before the ordinary courts!, 
or should have formed subject of application to the court of the 
special commissioner as appertaining to the execution of its 
award, and, considering it could not be heard as an ordinary suit, 
allowed the pleader any advantage he may hereafter derive from 
recording in this place, diat the court declined to hear him for reik 
sons to be stated m its judgment, fiuther arguments on the point 
of jurisdiction. 

Judgment. 

It is necessary in this case to distinguish the claim to wasikrt* 
on the two quantities of 6 droons and 19 droons (fractions ex- 
cluded,) of which possession is alleged not to have been given by 
the revenue authorities in 1837, and the claim to wasilat on the 
remaining quantity of 13 droons, of which it is admitted that 
possession was then given, but, they being subsequently washed 
away, the Government afterwards in 1846, made good an equiva- 
lent quantity of land to the plaintiffs from another quarter. 

As regards the wasilat on the fixed two quantities, the case as 
laid by plaintiffs is this ; that the special commissioner's decree 
declared 225 droons (with fjractions) to be the right of the plaia^ 
tiffs in virtue of their permanently settled estate ; that, upon that 
declaration, but not in execution of the epedal commissioner's 
decree, the revenue authorities in 1837, gave them 219 
droons of a short measurement, but did not give the remaining 
quantity till 1846, and that, therefore, they are entitled, upon 
ordinary principle, to intermediate wasilat. 

The Court, nowever, cannot admit this to be a correct state- 
ment of the legal position and rights of the plaintiffs, the 225 
droons of nulshye measurement were expressly awarded to them 
by the special commissioner's decree, and if there was any short 
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delivery of the lands so awarded, the legal course for the plaintiffs 
was to apply to the Court of the special commissioner, and to 
obtain appropriate execution under its authority, They did not 
do this, but were content to wait till the Government, of their 
own accord, made up to them the difference, and much more. 
The claim to wasilat for the period of such delayed acquisition of 
possession is tantamount, in effect, to a claim for compensation 
on account of delay in carrying out the judgment of another 
court of independent jurisdiction. A delay to which the plain- 
tiffs seem to have been themselves assenting, but all questions 
regarding which are, under any circumstances, beyond the con- 
trol and cognizance of the ordinary courts. The plaintiffs had 
their remedy by application for earlier execution to the court of 
special commissioner, and did not take it. So much of the claim, 
therefore must be rejected as clearly not cognizable by the zillah 
courts, or by this Court. 

In r^ard to the remaining quantity of 13 droons washed away 
(J^ier restitution of actual possession to the plaintiffs in 1837, we 
Qo not see how Government were bound again to make that 
quantity good to them, in any other place. They can therefore 
nave no equitable claims for intermediate wasilat up to the 
time when it wa^ so made good. This proceeding appears to 
have been one of mere liberality on the part of the Government. 
It has been much contended by the Government pleader, that this 
part also of the claim in this present suit is not cognizable by. the 
courts, inasmuch as it is tantamount to a claim that a per- 
manently settled zemindar shall have a certain quantity of land 
always guaranteed to him, in consideration of his payment 
of his stipulated jumma. It is not, however, necessary to 
determine that point for the purposes of the present sidt. it is 
clear that the revenue authorities, as to their 13 droons, actually 
gave back all that the special commissioner's decree had adjudged 
to the plaintiffs, and tne plaint is laid on the special facts, and 
subsequent transactions in this particular case, and not on the 
general ground that the plaintiffs have, by their permanent 
settlement contract, a right to be kept in possession of a stated 
quantity of land tmder aU circumstances. 

For these reasons we reverse the decision of the principal 
sudder ameen and dismiss the claim of the plaintiffs with all costs^ 
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The 8th Auotst 1853. 
Present 
J. R. COLVIN, Esq., 
J. DUNBAR, Esq., 

Petition No. 173 or 1853. 



> Judges. 



Remand <stk 
application for 
spedal appeal, 
the decision of 
the principal 
audder ameen 
being 80 indis- 
tinct and con- 
tradictory as to 
require etther 
reconsidera- 
tion, or a more 
intelligible ex- 
planation of its 
grounds. 



In the matter of the petition of Mohun Lall Sookul, filed in 
this Court on the 30th March 1853, praying for the admission of a 
special appeal from the decision of Roy §reenath Beddyabagish, 
second principal sudder ameen of zillah Chittagong, under date 
the 23rd December 1852, reversing that of Mr. Richard Finny, 
moonsiff of Bhutearee, under date 8th August 1851, in the case 
of Jugmohun Chowdree, plaintiff, versus Mohun Lall Sookul, 
petitioner, defendant. 

It is hereby certified that the said application is granted on the 
following grounds : 

The plaintiff in this case sued to set aside a sale in execution 
of a summary award and to recover back rents. The details of the 
case are complicated, but the point on which the decision of the 
principal sudder ameen is defective is all that need be stated. 
The plaintiff's suit relates to 7 kannees, 3 gundas, 2 cowries and 
2 krants of land in mouza Edilpore, the claim being on the ground 
that the whole of his said land fell within the six annas share of 
turf Sumbhooram, which was the plaintiffs right by purchase. 
The defence was that the lands belonged to the ten annas 
share, of which Mohun Lall was the owner, both of turfdaree and 
of the subordinate talookdaree tenure within which the land lay. 
The moonsiff found that there was nothing but untrustworthy 
oral proof ; that the lands belonged to the plaintiffs share, and 
referred to a decree, dated 25th March 1850, obtained by one 
Aleemoodeen an inferior jotediur within the subordinate 
talookdaree tenure, under which Aleemoodeen had successfully 
contested the right of the plaintiff to distrain his crops for rent 
That decree we do not consider to affect the right of the present 
plaintiff to draw rent from hb subordinate talookdaree tenure, 
which has devolved upon Mohun Lidl, if there should be 
independent proof of the existence of such a right. Here, however, 
the decree of the principal sudder ameen is not satisfactory. 
He says that Mohun Lall sued only for his ten annas share of 
all the land in the village, and that he, therefore, could not 
exclude the plaintiff from lus fair share of rent. Notwithstanding 
this he gives the plaintiff a decree, not in proportion to his six 
annas share of the turf, but over the whole 7 kanees, 3 gundas, 2 
cowrees and 2 krants, claimed. It is not apparent why the rent oftiie 
whole of this land should be paid to the plamtiff anymore than to the 
defendant^with reference especially to tne moonsiff s reasoningof the 
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plaintiffs having no documentary pro<^of bis having had sepmrate^ 
possession of that land, as appertanin^ to his six annas share. 
This part of his decree evidently requires either reconsideration^ 
or a more fiill and intelligible explanation of its grounds. We 
therefore admit the special appeal, reversing the ju<&nent of the 
principal sudder ameen, and remand the case for a fresh decision; 
by the principal sudder ameen with refereitce to the foregoing^ 
observations. 



The 8th August 1853. 
Pkbsbnt: 
Sib R. barlow, Babt.,. Judge. 
H. T. RAIKES, Esq., Offidatmg Judge. 
Petition No. 217 oe 1863. 



Ik the matter of the petition of Chunder Roy Ghowdree, filed' Remand a» 
in this Court on the 19th April 1853, praying for the admission above, the 
of a special appeal from the decision of Captain E. A. Rowlatt, ^^Javta**** 
principal assistant commissioner of Kamroop, under date the 16th ^ered^o'^its 
beptember 1852, reversing that of Chimder Sein, principal sudder previoug 
ameen of that district, under date 25th May 1850, in the case of ^^^"'^^^ 
Chunder Roy Ghowdree, petitioner, plaintiff, verma Mohinder mratoftlie 
Roy, Dengkn Roy Chowdree and others, defendants. comtof first in- 

It is hereby certified that the said: application is- granted on the ^**' ^^ 
following grounds :— def^dSSt 

The plaintiff sued for damages on account of disgrace to which annwerabie to 
he was exposed by an assault on his person committed by the *^®^1^^^^ ^ 
defendants, amounting to ten in number. a/ dS^^^ 

The principal sudder ameen gave judgment ew-parte against although only 
several of the defendants, making each liable to a certain amount. ''^^ j^* ^^ ^® 

Four of the defendants appealed, the other six did not. The J^p^^ **^ 
principal assistant, however, reversed his subordinate's decision 
against all the defendants. 

The case was remanded on special appeal, — see page 467 of Sud- 
der Dewanny Adawlut Decisions, 29th July 1851; the Courts 
holding that the reversal as regarding the six non-appealing, 
defendants on their own laches was irregular, remanded the case. 

It is now returned. The principal assistant has adhered to Ins 
former decision, we have agam to remand the case. The principle 
upon which the lower court's judgment is founded is altogether 
inapplicable to this case. There could be no common ground of 
defence in the first instance, much less so in appeal, for the 
principal sudder ameen made each individual answerable to the 
plaintiff in a specified sum as damages. To apply the precedent, 
and circular which the principal assistant has quoted i^ justifica- 
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tion of his having taken up the whole case, on the appeal of four 
only of the number against whom decision was passed by the prin- 
cipal sudder ameen, is evidently erroneous ; the principal assistant 
will again reconsider and determine the case with reference to the 
above remarks. 



In an action 
on a bond, de- 
cision of the 
lower court 
affirmed, the 
evidence oral 
and documen- 
tary being 
insufficient to 
prove that any 
consideration 
money was 
received by the 
defendant 
which point, 
under the pre- 
cedent refer- 
red to, it is 
requisite to 
prove. 



The 9th August 1853. 

Present: 

Sir R. barlow, Bart., ) r ^ .. 
J. R. COLVIN, Esq, |^^^- 

H. T. RAIKES, Esq, Officiating Judge. 

Case No. 294 of 1852. 



Begvktr Appeal from tiie decision of Mr, J. H. Pattan, Judge of 

East Bwrdivcmy dated I2th Jime 1852. 

GUDADHUR PERSAUD TEWARE, (Plaintiff,) Appellant, 

versus 
SYED DAD ALEE AND SYED MAHOMED ALEE, 
(Defendants,) Respondents. 

Vakeels of Appellant — Baboo Kishen Kishore Ghose and Mr. J. 6. 

Waller 

Vakeels of Bespondents — Moonshee Ameer Alee and Baboo Bama- 

persaud Boy. 

Suit for the recovery of principal with interest of a bond debt 
laid at rupees 8,589-1-7. 

This is a suit on a bond, the particulars of which are shown in 
the judge's decision of 12th June 1852, East Burdwan Ziikh 
Decisions for that month, pages 88 to 92. 

The judge dismissed the claim on two grounds ifirsty — ^that there 
had been no payment of money at the time of the execution of the 
bond, as averred by the plaintiff, and, secondly, — that the con- 
sideration for which the bond was really given, included an 
usurious item of interest, in advance to the amount of rupees 
808-4, which, under Section IX., Regulation XV. of 1793, compelled 
the dismissal of the suit. 

The issue in appeal is a general one as to the correctness of this 
decision on both its grounds. 

Baboo Kishen Kishore Ohose, for the appellant, remarks, that 
the registry officer records, in noting the registration of the 
bond, that the mookhtars of both the parties to it appeared before 
him, and that the mookhtars of the borrowers acknowledged that 
they had received the amount. The borrowers Tone of whom, 
Meer Dad Alee, was a deputy collector in the district) are not 
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ignorant persons, but were well conversant with such affiairs, who 
have often taken loans and been sued upon them. 

Mr. WizUery on the same side, argues, that the onv£ of proof of 
their special defence is wholly on the defendants. Thev admit the 
execution of the bond, and this should be held a proof conclusive 
in regard to all that the bond sets forth, unless the defendants 
can, on their part, establish the contrary. Such, it is urged, ia 
the sound and just principle in regard to documents freely and 
deliberately executed, and such too is the intent of the provision 
in Section XV., Regulation III. of 1793, respecting the proof of a 
bond by the evidence of two witnesses, or by the payment of the 
money, or other valuable consideration for the amount obliged for. 

The Court observe, that this point has been recently ruled 
against the view for which Mr. Waller contends, in the case of 
Khujeh Taleb Alee Khan, versus Raja Sahib Purhlad Sein, 
decided by a full bench, 6th January 1853, which supported the 
previous current of the Court's decision on the point. They think 
that that ruling was a right and necessary one, and that a plaintiff 
on a bond, the receipt of the professed consideration for which 
ia denied, is bound to prove that the consideration was really given 
as pleaded by him in his plaint. They direct that the argument 
proceed upon this principle. 

Sir R. Barlow records the following note, explanatory of 
his opinion on this question, as compared with that delivered 
by him in the case Syed Enayet Reza and others, verms Rajah 
Enayet Hossein and others, 24th July 1849, Report page 297. 
" Mr. Waller for the (plaintiff,) appellant, urges it is not incum- 
bent on his client to prove payment of cash, as the defendant 
in his answer admits the bond, on which this action was brought, 
though he states he did not receive as set forth in the bond, 
then and there, cash in consideration of it ; and further alleges 
that other monetary transactions had taken place between the 
parties in consideration of which, and on settlement of accounts, 
the bond was executed. The case of Syud Enayet Reza, versus 
Kajah Enayet Hossein has been quoted by the pleader as one in 
which a principle, applicable to that before us and the correct 
principle was laid down by a judge of this Court, differing from 
the majority on the bench on that occasion. That principle was, 
that the signature of a party to a bond acknowledging receipt 
of monies and adjustment of accounts being proved, it was in the 
opinion of the judge, in the minority (myself) unnecessary to 
open up those former accounts, and that judgment should be pas- 
sed in favor of the plaintiff against the defendant whose signature 
and acknowledgments were proved. 

" In this case, plaintiff has taken the onus upon himself of prov- 
ing not only the defendants' signature if it were denied, but also 
the payment of cash then and there made. If the defendants' 
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acknowledgment of previous consideratibirreceived is relied upoit 
by the plaintiff as proof, and the onus shoiJd. therefore, be thrown on 
him, it was incumbent on the plaintiff to^ have recorded the fact 
in the bond, and to have framed his plaint accordingly. A plaint 
must be clear and distinct, and its terms cannot be allowed to be 
varied, as is now attempted, by converting, a plea of consideration 
given by cash payment then and there made on execution of 
bond to some consideration made in some other form. The dis- 
tinction to be drawn between these two oases is, that in the pre- 
sent plaintiff takes upon himself to prove execution of bond and 
consideration given, m that cited, execution^done was all that the 
plaintiff thought it necessary to establish^ and all that he was 
called upon to prove. The plaintiff befiwre us, must, in my 
judgment, satisfy the Court in the first instance of tioie allegations 
made in the bond on which he has sued.'' 

The evidence of Nuboo Koomar Sircar, a^servant of the plain- 
tiff, one of the attesting witnesses of the admitted bond, is here 
read. It speaks to the payment of the w4iole amount to the 
defendants in five bags, of rupees 1,000 each) and the remainder 
rupees 347, in addition. Besides these, there are two other wit- 
nesses whose names appear in attestation of the bond, and two 
persons who were present at the time. The pleader for the res- 
pondents be^s that it may be noted that all these persons are 
servants of the plaintiff. 

The Court here proceed to inspect the account books filed on 
the part of the plaintiff, which they find to be generally open to 
extreme suspicion, as remarked by the judge, especially in r^ard 
to the absence of any marks of worm-eating, on the 4 pages, from 
95 to 100 in the last of which is the entry of the cash payment 
of rupees 5,347, to which this claim relates, while on the pages 
before and after these 4 pages, the gradually continuous marks of 
such injury by worms are evident. 

Judgment. 

We agree with the judge in considering the oral evidence in- 
sufficient to sustain this claim, and as . has been above remarked, 
we think that the account books produced for the purjjose of 
showing that the amoimt of the loan was actually paid in cash 
to the defendants, cannot command confidence. 

As the plaintiff has, therefore, in our judgment, failed to proje 
the case laid by him, we affirm the decree of the judge, dismis- 
sing the claim with costs. 

We remark that the judge has recorded itt his decision that 
it is his firm intention, m the event of thi* judgment standing 
the test of appeal, to commit the plaintiff on a charge of uttering 
forged and fabricated documents for trial to the sessions courts. ^ 

As the authority of the judge over the case terminated with its 
decision by him, this remark was not warranted We do not see 



Digitized by VjOOQ IC 



( 695 ) 

.sufficient reason to direct ;a prosecution in regard to those account 
books, though we have not admitted them as trustworthy evidence 
on the trial of this suit 



The -9th August 1863. 

Pbesbnt : 

Sib R. BABiOW, Baet., ) j , 
J. R. GOLViN, Esq., / '^'^^' 

H. T. RAIKES, Esq., Officiating Judge. 

Case No. 217 op 1852. 



^egvlar Appeal from the decision of Movlvee Moa^zvm Hoa- 
sein. Principal Sudder Ameen of Bhagul/pore^ dated 22nd 
December 1851. 

BABOO RAMUDEEW SINGH and ROOPNARAIN SINGH, 
(Defendants,) Appellants, 

versus 

RAJA HUR SINGH, Uncle and Guabdian op KALEE SUHAI 

SINGH, MufWE, (Plaintifp,) Respondent. 

Vakeds of Appellants — Moonshee Ameer Alee and Baboo 

Ramxj/persaud Roy. 

Vakeels of Respondent — Baboo Kishen Kishore Ohose 
a/nd Mr. J. G. Waller. 

Suit to recover possession of certain mouzas under a tumleek- j^ ^ suit to 
nama, executed in favor of Ealee Suhai Singh, the minor plain- estabiiBh the 
tiff, laid at rupees 15,9*1. authenticity of 

The suit sets forth that Mungul Singh and Bharut Singh were n^^uer 
cousins, and that Sheo Tuhul Singh, the father of Kalee Suhai which the 
£ingh, being the son of Bkarut Singh, was greatly trusted by Mungul plaintiff sued 
Singh and managed all his affairs. When Mungul Singh's son ^^^^t^S 
die^ he, in consideration of the services of Sheo Tuhul Singh, tain villages, 

eve in gift to Tiihul Singh's son, at the ceremony of investing decision of the 
m with the brahminical thread, the villages now in litigation favw^Se^ 
at a fixed jumma of 106-8 by a tumleeknama, dated 11th of plaintiff rever. 
May 1840, 30th Bysack 1247, and gave him possession of them ; wd in appeal, 
that the grandsons of Munffid Sinch (who are the defendants) ^^t^^u- 
never rai^ any objections during tne life time of Mungul Singh, tion of the 
but had, on the contoary, intimated their full consent to the deed being on- 
tumleeknama in petition filed by their mooktears before the ^^Ae'dSed 
civil court and colfectorate, and after the death of Mungul Singh, not having 
their grand-father, when applying to the collector of Monchyr !>««» '©g**- 
for the registration of the estate m their own names, specially ^^"^ 
requested that the name of Kalee Suhai Singh should be recorded 
as proprietor of the villages mentioned in the tumleeknama, and 
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that on the 23r(l May 18l<3 proclamation to that effect was 
issued. That notwithstanding this, they opposed the trans- 
fer of the villages to plaintiff's son in the collectorate, and filed 
objections on the 28th October 1844, from that time disputes 
have been going on, till the 16th August 1845, when the ses* 
sions judge decided in appeal in an Act IV. of 1840 case, that plain* 
tiff must prove the tumleeknama in a civil suit. After this, 
plaintiffs son was dispossessed and the present suit instituted to 
recover possession of the villages. 

The defendants deny the transfer of the villages on the part 
of their grand-father, and the execution by him of any tumleek- 
nama in favor of plaintiffs minor son. They allege that the 
consent on their part averred by the plaintiff, was not made 
with their knowledge or consent, and tne petitions reciting it 
were filed by plaintiffs own creatures and dependants. 

The principal sudder ameen for the reasons given in his de- 
cision decided in favor of the plaintiff. 

First issue, — Is the tumleeknama proved, and is it valid 
in law, with reference to the alleged status of the defendants 
(minors at the time) and to the powers of Mungul Sin^ in 
respect to the alienation of ancestral property ? 

Ameer Allee, on the part of the appellants observed. This 
tumleeknama is not proved. The date of the document is 30th 
Bysack 1247. There b neither registration nor seal ofacazee 
attached to it. After the death of Mungul Singh in 1251 Fuslee, 
and not before, was it ever produced in any court or office. The 
deed purports to have been executed on the 11th May 1851 A. D., 
while, the ceremony of investiture of the brahminical thread (at 
which time it was said to have been given to Ealee Suhai Sin^) 
is stated by the witnesses to have taken place on the 16th of the 
same month ; that Bissonath Tewaree, one of the subscribing 
witnesses, has distinctly deposed to its not being a genuine docu- 
ment. One of the signatures affixed to it is that of Ramudeen 
Singh, one of the de^ndants, who was at the time a minor. The 
principal sudder ameen has laid great stress on the fact of both 
the defendants having admitted the tumleeknama in certain peti- 
tions presented in the courts and coUectorate. No petitions of 
this nature were ever filed by his clients in person, the petitions 
alluded to, were filed by mookhtars, those mookhtars we and 
were subordinate to the plaintiff in this case. It is to be remem- 
bered, that the plaintiff had the same power and means of acting 
after the death of Mungul Singh, as he had before, and in the 
petition of the 22nd May 1844, presented by Bussunt Lall as 
mookhtar of Ramudeen Singh, on one margin is written Bussunt 
Lall for Ramudeen and Roopnarain, and on the other Ramudeen for 
himself, the fact is that the filing of this petition was quite in the 
power of the plaintiff, and the very great precautions he has taken 
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to make tie defendants appear to have acted for themselves in 
the matter, distinctly show the motives which actuated him. The 
pleader then read over to the Court the petitions referred to ; the 
petitions are three, — one as referred to above, the next, of the 
13th May 1844, bearing the signatures of both defendants and the 
mookhtar, distinctly stating that the villages of the tumleeknama 
are in possession of the plaintiff's son, and that they (the defen- 
dants) had no claim .whatever to them. Another petition of the 
2nd May signed by the same mookhtar and the defendants, pray- 
ing for aaklul kharige in the name of plaintiff's son for the same 
viUages, and purporting to correct an error, respecting the number 
of the villages referred to in the former petition for mutation of 
names, in the collector's office. As soon as information of all 
these proceedings reached the defendants, they presented a peti- 
tion on the 28th of October 1844, objecting to the mutation of 
names in favor of the plaintiff's son, and the dakhil kharige case 
was ultimately put a stop to. In regard to the petition in 
Mr. Landale's case, wherein the defendants are stated to have 
acknowledged and recognized plaintiff's sons' rights through their 
own vakeel, the pleader remarks that the time was September, 
nearly co-eval with the other petitions, and as soon as the 
contents of this petition were known, a protest was filed on the 
defendant's part to deny its purport, 

Baboo Kishen Kishore Ohose, on the part of the respondent. 
The tumleeknama is dated the 30th Bysakh 1247, corresponding 
with the 11th May 1840, the appellants' vakeels allege, tnat the 
30th Bysakh corresponds with the 16th May 1840, — ^this the 
Court here remark is quite immaterial. The pleader resumes : 
there are seven witnesses to the tumleeknama, besides the defen- 
dant Ramudeen, — one of these, Bootun Singh, a connection of 
both parties, also Gobindram, a mohurir of Mungul Sin^h, 
and Syed Ahmed Alee, a zemindar and a servant of plaintiff, 
and Nauth Misser, the purohit of the plaintiff and defendant, 
Bussunt Lall, — of these Bootun Singh, Gobindram and Ah- 
med Alee were examined before the principal sudder ameen 
in this case. In the case before the principal sudder ameen 
in 1844, in the matter of Messrs. Walter Landale and others 
versus Roopnarain and XJdheen Singh, the deposition of the 
Purohit and Bussunt Lall were taken, mookhtar Rumzan Alee on 
the same case also deposed. The copies of these depositions, 
taken in their presence, have been filed without any objection 
being raised to them by the defendants, others were examined in 
this case ; but there are three to whose evidence the attention of 
the Court is particularly requested, — one is Lutchmun Sahoo, a 
Monghyr banker, and treasurer of the coUectorate, another Syed ' 
Mirza Alee, vakeel of the sudder ameen's court at Monghyr, and 
Bharuta relation of both parties; the deposition of Bootun Singh 
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was then read. He deposes direct to the execation of the 
tumleeknama, and that tnere was a proposal on the part of the 
plaintiff to have the deed registered ; but Mongul Singh wished it 
postponed, as a case was pending on the part of another person 
regardii^ tuppah Boorsa, in whidi these villages are situate, who 
might raise objections ; the witness also states that Lutchmun 
Sahoo's securities were Mungul and Sheo Suhai Singh. The 
deposition of Lutchmun Sahoo was then read. The plaintiff in 
this case is his security; the witness says that Mun^ Singh when 
going to Benares, specially instructed Bussunt Lall, m his presence, 
to have the name of Kalee Suhai Singh registered as proprietor of 
the villages ; whether he, Mungul Singh, lived or died, and the 
names of the defendants recorded for the rest of his prop^iy. 
The depositions of the other witnesses were to the same purport ; 
as Ramudeen had been an attesting witness to the tumleeknama^ 
he did not join Roopnarain in the petition to the collector, who 
presented the petition not denying the fact of his brother having 
affixed his signature, but asserting that he had been mis-led as to 
the purpose as to which his signature was required, having been 
told it was for the appointment of an agent in Calcutta. 

Judgment. 
This suit could only be decided in favor of the plaintiff upon 
clear and convincing proof that the tumleeknama on which the 
claim is laid, is a genuine document, bond fide executed and 
delivered at its professed date. 

All the securities for the honesty and authenticity of such a 
document, are wanting in the case. 

It is a document which specially called for these securities. 
It gives away, to the serious injury of his heirs, a valuable part of 
the estate, which would have belonged to them, in favor (under 
the name of his son) of the confidential agent of the then 
proprietor, Mungul Singh, a man advanced in age. It is not 
alleged to have been executed in the presence of any number of 
the members of Mungul Singh's family, a circumstance the more 
remarkable that the agent, who was to have the benefit of it, was 
himself one of that family. It was not registered and was not 
produced in any court or office until after Mungul Singh's death, 
four years after its apparent date. Of the witnesses whose names 
are on the document, the plaintiff has not examined, in this case, 
the principal parties, Nauth Misser, the family purohit and 
Bussunt Lall, who is stated to have written the deed. It is 
obvious that the plaintiff, who had complete control over Mungul 
Singh's affairs, had ample opportunities for preparing any 
documents he might desire, for introducing his own name in the 
'management of the villages and for procuring an ostensible ac- 
knowledgment of the transaction, by the defendants, — ^young men 
just arrived (if they had completely arrived) at maturity, grandsons 
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of Mungul Sinffh, — acknowledgments of this character, however, 
cannot establish the plaintiff's case; he cannot have a decree upon 
his present claim, except upon adequate evidence to the execution 
of the deed of gift by Mungul Singh upon which title alone his 
case rests. 

For the reasons above stated, deeming that evidence inadequate 
and manifestly very uncertain and suspicious, we cannot uphold 
the judgment of the principal sudder ameen in the plaintiff's 
&vor. 

We, therefore, reverse it and dismiss the plaintiff's claim with 
all costs. 



The 9th August 1853. 

Pbbsbnt : 

Sir R. barlow, Bart., ) , ,_^ 
J. R. COLVIN, Esq., ]J^es. 

H. T. RAIKES, Esq., Officiating Judge. 
Case No. 190 or 1852. 



Appeal from the decision of Moidvee Abool Khyr Mahomed Alee, 
Principal Sudder Ameen of Tipper ah^ dated 9th March 1852. 

MAHARAJA of TIPPERAH, (Plaintiff,) Appellant, 

versus 

Messrs. J. P. WISE, HEWITT and WHITE, (Defendants,) 
Respondents. 

Vaked of Appellant — Moonshee Amser Alee. 

Vakeels of Respondents — Mr. J. 0. Waller and Baboo Rama- 
persaud Roy, 

Suit for rent of a bungalow from Cheyt 1246, to the 26th of Decision of 
Assin 1258, at rupees 50 per mensem, laid at rupees 12,156-;0-l. ^.^^^ 

Defendants admit havrng occupied the bungalow while in the suit for rent 
service of the plaintiff, but without having given any engagement, of a bungalow, 
and on a mutual understanding that no rent was to be paid. r^^S^the^ 

The principal sudder ameen for the reasons given in his deci- p^^lSff 
sion dismissea the claim. having no 

The appellant's vakeel having been asked elected to go upon engagement to 

.V T . 1 . ^1 ® -x /• xi- or pay rent from 

the second issue reljdng on the merits of the case. SJ defendant, 

Secondly, — ^Whether with reference to the facts represented in who occupied 
the plaint, the plaintiff is not entitled to get from the defendants, ?®t^^°^°^ 
the rents of the premises for the period of tiieir occupation ? And i^on'^hiiut 
whether the prmcipal sudder ameen 's decision regarding the engaged hi hu 
above point is not wrong with reference to the papers on the ■ervice; and 

«>o/*/M.^ ? *^ *^ no demand fop 

^^^OTdl renthavhig 
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been made Moonshee Ameev AleSy on the part of appellant. — The defen- 

f" dint^h^ dants admit the occupancy of the bungalow ; that this bungalow 
quitted plain- ""^^ ^^^ appropriated to the raja's servajits, it was for himseS^ the 
tiffs eeryice. cutcherry is a distinct building where they resided. Until they 
can show that they hold some release from payment of rent^ 
which they admit they cannot do, they must be held to be liable. 
Their haying given to the raja no engagement was merely in con- 
sequence of aU such matters being under their own superintend 
dance and management, and they would not of course make such 
demands upon themselves ; regarding the letter from the raja to 
Mr. Wise, on which the principal sudder ameen has relied in his 
decision as being a permission on the part of the raja to Mr. 
Wise to reside in the bungalow, the pleader observes that the 
letter was not to the purport of releasing the defendants frt>m 
payment of rent, but the raja also repudiates it altogether. 

Judgment. 

The Court observe that the plaintiff has nothing to found his 
claim upon, in the shape of any engagement from the defendants, 
and it is quite clear that the occupation of the bungalow by them, 
was of a permissive nature, exonerating them from any payment 
of rent as long as they remained in the service of the plaintiff. 
The claim extends over a period of nearly twelve years, during 
which time no demand or intimation of demand for rent appears 
to have been made, and it was only after the defendants had 
quitted the raja's service that this suit was instituted. We r^ard 
tne suit as merely vexatious, and dismiss the appeal with costs. 
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The 10th August 1863. 

Pbbsent : 

Sib R. barlow, Babt., ) y- , , ^ 
J. R. COLVIN, Esq, ' i^"^^' 

H. T. RAIKES, Esq, OfficiaHng Judge. 

Cask No. 85 op 1852. 



Regular Appeal from the decision of Mr. H. Stainforih, Judge of 

Tipperahy dated Slst December 1851. 
MOULVEE ABOOL KHYR MAHOMED ALEE, Pbincipal Sud- 
DBR Amebn of Tippebah, (Plaintiff,) Appellant, 

versus 

MUSST. AFRANOONNISSA CHOWDRINE and CHUNDER- 
NAUTH GOOPT, (Dependants,) Respondents. 

Vakeel of Appellant — Mr. J. Q. WaJler. 

Vakeds of the Respondent, Aframoorndssa — Baboos Ramapersaud 
Roy and Kishen Kishore Ohose. 

Suit for damages for defamation of character laid at ru- Appeal by 

pees 25, 000. the plaintiff 

The decision of the zillah judge is dated Slst December 1851, ^n\*o/ 

on tiiis Court's remand of 8th May 1850, page 187, for the damages 

reasons therein set forth. An award of rupees 1,000 damages has »warded to 

now been passed in plaintiff's favor, payable by Afranonnissa onlj^. ^^ 7or"defo- 

The (appellant,) plaintiff, pleads that, with reference to his mationof cha- 

position and character, the amount is too small. nwster dismiM- 

JUDGMENT. ^ 

This is a question, which the judge, with his local knowledge, 
is better able to decide than this Court. There is no ground of 
that strength, which calls for our interference. We dismiss the 
appeal. 
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The 10th August 1853. 

Pbesekt: 

Sib R. barlow, Babt., \ r,, , ^^ 
J. R. COLVIN, Esq., ' P^^- 

H. T. RAIKES, Esq., Officiating Judge. _ 

Case No. 296 op 1852. 



*«vww^v\/wvw\/v\/\* 



Regular Apppealfrom the decision of Mr. W. Tayler^ Judge of 
Shahabad, dated 22nd March 1852. 

NARAIN DOSS, (Plaintiff,) Appellant, 

versus 

MUNOHTJR DOSS and othbes, (Defendants,) Respondents. 

Vakeel of Appellant — Moonshee Ameer Alee. 

Vakeel of Respondents — Baboo Oobind Chwnder Mookerjea. 

SuHbyan SuiT laid at rupees 8,711-8. 
pu^baeef to** This suit was brought on a registered deed of conveyance, 
Lncpi a wie dated the 2nd January 1849, to cancel an order for a public sale 
of the same of one anna one pie, of a five annas share of talook Bussuntpore, 
exectttion'of a ^ satisfaction of a decree against one Heera Loll, from whom 
decree imbse- ^^^ plaintiff avers he had purchased the property, and for whose 
quent to his debts, therefore, it could not be held liable. 
ch^*wiected ^^^ decree- holder defends the suit and pleads, that the alleged 
under t^ very transfer of the property in question was a collusive transaction 
mispiciong and between the debtor and the plaintiff, and that no bond fide pur- 
S^r^tM ^^^^j or payment of consideration by the plaintiff had taken place. 
onh^tns^ The judge's decision is given at pages 65, 66, 67 and 68 of 
tion. the Shahabad decisions for 1852. 

Issu^ of Appellant 
First, — ^Whether by the evidence and papers on the record, 
the plaintiff's claim, as alleged by him, is proved ? And whe- 
ther the reasons set forth by the zillah judge, specially those 
regarding the kubala being a collusive document and so forth, 
are right and correct with reference to the papers on the file ? 
Moonshee Ameer Alee, on the part of the appellant, will 
show that the deed of sale is perfectly good, it is dated the 
2nd, and was registered before tne cazee on the 5th of January, 
and before the register on the 6th idem, a petition for mutation 
of names filed on the 15th and completed on the 17th August 
of the same year, after an enquiry on the spot and the evidence 
of fifty-two witnesses had been taken in the mofussil regarding 
the possession of the vendee, and in conformity with a proceeding 
of the principal sudder ameen to the same effect ; six witnesses 
were examined in this case, two attesting witnesses of the kubala 
and four present at the time of its execution. Doorga Dutt 
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Ntisser is a :&emliidar and a Brahmin, he states that the kubala 
was written in the presence of Narain Doss, who brought the 
consideration money from his own house. The other Peyl^ Rae, 
a rajpoot, deposes that the kubala was executed by Narain Doss 
in the witnesses^ presence, and Narain Doss brought the money 
from his house and gave it to Heera Loll. Heera Pattuck, a 
Brahmin, also gave evidence as one of those present at the time 
that Narain Doss brought the money and gave it to Heera Loll ; 
others gave their testimony to the same effect. The pleader 
then says he relies on the fact that the witnesses of the 
defendants could not prove his case and this is admitted by the 
judge himself. There is not a particle of evidence on the part 
of the defendants, or proof of the bad faith of the plaintiff and 
his vendor, and the court ought in default of any conclusive 
proof of collusion to give a decree in favor of his client. 

Judgment. 

The argument for the appellant has been quite beside the 
substantial grounds of the judge's decree ; the judge jdoes not deny 
that adequate direct evidence, if it could be credited on consi- 
deration of all the circumstances on the record, has been pro- 
duced in support of the alleged transaction of purchase and 
sale, but looking to the close relationship pf the parties, the 
fact that the alleged vendor was under apprehension of an im- 
mediate execution of a decree against him (we find that the 
application for sale of this very property was made by the defen- 
dant, Munohur Doss, upon his decree on the 6th January 1849, 
while the sale professes to have been made on the 2nd of Janu- 
ary) and to the further circumstance that the sale is said to have 
been made only two days after the property had descended to the 
alleged vendor, after the decease of Musst. Botoo ; the judge con- 
siders that there is so much improbability stamped in the whole 
transaction, that he cannot trust the oral evidence. This opinion 
is in concurrence with that of the former jud^e, who rejected 
the claim on a summary proceeding in execution. After fully 
weighing all that has been said on the part of the appellant, we 
entirely agree in the same conclusion, and therefore dismiss this 
appeal with costs. 
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The 10th August 1853. 

Pbesent : 

Sib R. barlow, Babt„ ) , j 
J. R. COLVIN, Esq., JJ^es. 

H. T. RAIKES, Esq., Officiating Judge. 
Cask No. 283 of 1852. 



*^A^^^^^^VW\/V^ 



The Maho- 
roedan law of 
pre-emption 
is applicable to 
nindooe in 
Behar. The 
mere fact of 
asking what is 
the amount of 
the sale price, 
does not affect 
the claim of a 
party who on 
being informed 
of the price, 
immediately 
demands his 
right of pre- 
emption. 



Regular Appeal from the decision of Mr. W. Tayler, Judge of 
8hahabad, dated 22nd March 1852. 

LOTUN ROY, (one of the Dependants,) Appellant, 

versiia 

DOOMUN ROT, (Plaintipp,) Respondent. 

VaJceek of Appellant — Mr. J. G. WaUer andMovlvee Aftabooddeen 

MaJiomed. 

Voiced of Respondent — Baboo Ramapersaud Roy. 

Suit for possession of 1 anna 8 pie out of 6-8 share of mouzah 
Aladelpore and others, in right of pre-emption, laid at Company's 
rupees 779-7-9. 

The judge has very fully reported this case at page 61, Zillah 
Decisions, 22nd March 1852. It is unnecessary to repeat it in 
this place. 

Mr. Waller y for (appellant,) defendant. — The property sold is 



1 anna 8 pie the whole interest of the seller, Roopun Roy, in a 
joint estate held hj plaintiff and defendant, Lotun Roy, who pur 



chased it. The plaintiff's share with three others is only 6 annas 
8 pie, whereas my client's share alone I state to be 6 annas 8 pie, 

If the fact of a party being a sharer gives him a ri^ht on pre- 
emption, that right accrues to my client a sharer as well as to the 
plaintiff. 

Ramapersaud contra. — According to the principle of Mahomedan 
law held to be applicable to Hindoo village property is, that the 
party, most closely connected either by vicinage or otherwise 
with the seller, has the right of pre-emption, and his claim, if 
duly supported by performance of the requirements of the law, is 
preferable to all others. The Court, therefore, direct that the 
appellant proceed with his second issue. 

Issue for Appellant. 

Secondly, — ^Whether the forms necessary for claiming pre-emp- 
tion were duly observed by the respondent ? 

Aftahooddeeny for appellant — The immediate claim is not proved 
by the witnesses. Tne evidence having been read, it is clear that 
tne plaintiff did immediately claim his right of hak shaffa in the 
very words having only asked the sale price. 
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This, It is contended, Is not the instantaneous claim contemplat- 
ed by the Mahomedan law, the claim must without any hesita- 
tion be made and the reason is the party cannot be compelled to 
carry out its requisitions. 

JUDGMEKT. 

We are of opinion that the mere asking the sale price does not 
in any degree affect the plaintiff*s claim, as argued by the pleader 
of the appellant. This was reasonable and necessary in order to fix 
the precise nature of the purchase, and it was further necessary in 
order to enable the plaintiff to fulfil the requirements of the 
Mahomedan Law, by tendering payment of the amount sale. On 
hearing the amoimt named, he at once called those present to 
witness that he demanded the right of pre-emption ; the objection 
last raised is thus disposed of. 

The applicability of the law of pre-emption to Hindoos is 
undoubted in Behar, and the principle of it is clearly that the 
closer and more immediate interest is to be preferred. 

The seller, in this case, and the plaintiff were sharers in one 
pattee, the defendant is a sharer in a separate pattee, as is admit- 
ted on the record. Upon the principle, therefore, above laid down 
we concur with judge, and dismiss the appeal with costs. 



Thb 10th August 1853. 

Pbesbnt : 

Sib R barlow, Babt., ) y- , ^^ 
J. K COLVIN, Esq., |*^^^- 

H. T. RAIKES, Esq., Officiating Judge. 

Case No. 241 of 1852. 



Begular Appeal from the decision of Ka^heesur Mitter, Actina 
PrincipcU Sudder Ameen of ZiUah Sooghh/y dated 2itii March 
1852. 

MUHARAJA DHEERAJ MAHTAB CHUND BAHADOOR, 

(Plaintiff,) AppBLLAirr, 

versiLS 

NETTROMOEE DASSEA and othbbs, (Dbfendaots,) Respon- 
dents. 

Vakeels of Appellant — Mr. J. G. Waller , Baboos JRamapersavd 
Roy and Neelmonee Banner jea. 

Suit for the recovery of balance of rent for 1241 B. S., laid at enforce wcov^ 
Company's rupees 5,206-4-9. ry of the bai- 

This is a suit originally laid to realize the balance of rent due a»ce due un- 
on a summary decree, dated 6th July 1835, passed against two ^'"d^^^™*" 
parties, Dinno Bundhoo Mitter and Haranimd Mitter, on account of against cer- 

p 
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tain partiee, 
it is not allow- 
able by suple- 
niental plaint 
alleging that 
those parties 
are minors, 
to biing in a 
third party as 
being actually 
in possession 
and respon- 
sible for the 
minors. 



( 706 ) 

a mookurruree tenure standing in their names, after deducting the 
sum realized by sale of that tenure in execution of the decree. 

Dinnoo Bundhoo Mitter and Haranimd Mitter were the sole 
original defendants. 

By a supplementary plaint, Parbuttychum Mitter, father of the 
two first defendants, was also made a defendant on the ground 
that they were minors, and that he had been the party really in 
possession under their names. 

The principal sudder ameen decided, that the whole suit must 
fall, as a decree passed against minors, admitted also not to 
have been the parties in possession of the tenure, could not be 
legally enforced. 

The appeal is against the exoneration of the father, Parbutty- 
chum Mitter. 

Judgment. 

It is clear that a decree, passed only against Dinnoo Bundhoo 
Mitter and Haranimd Mitter, cannot be executed against their 
father, Parbuttychum Mitter, they being alive to bear their own 
responsibilities even if the decree passed against them were of 
any value, which, on the ground of their minority, the principal 
sudder ameen holds that it was not. 

This suit was distinctly laid, simply for the enforcement of that 
decree, by recovery of the balance remaining due on it. 

The character of the suit cannot be sdlowed to be entirely 
changed by supplement, into a de novo suit for rent against 
Parbuttychum Mitter, as having been the party actually in pos- 
session. 

The appeal is therefore dismissed with costs. 
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Thp 10th August 1863. 
Pbbsent: 

Sib R. barlow, Bart., ) y- , , ^„ 
J. R. COLVIN, Esq., T^^' 
H. T. RAIKES, Esq., Officiatiry Judge, 
Case No. 164 or 1852. 



B^fular Appeal from the decision of Mr. C. Steer, Officiating Judge 

ofZiUah HoogMy, dated lOih February 1862. 

PEAREE KUMUL DEBEA, (one of the Defendants,) 

Appellant, 

versus 

MBER DAD ALEE, (Plaintiff,) and JUDOONATH DASS, (one 
OF THE Defendants,) Respondents. 

Vakeels of Appellcmt — Rahoos Kishen Kishore Ohose and 
Ramapersaud Roy. 

VaJceeis of the Respondent, Meer Dad Alee — Moonshee Ameer 



Suit for possession of mouzah Belgacha and others, laid at Decision of 

nipees 4784, 3 a., 12 g., 14 cag., 7 tU. the lower court 

The record being brought forward, we find that the plaint dis- ?[^^^® 

tinctly sets forth, that the disputed property is situated in two triedthe IvAt, 

zillahs, Hooghly and East Burdwan, and the case has been which affected 

disposed of by the Hooghly judge without any permission havinc P^perty 

, *^ . , •', i_ • />! _r X jT T_ • V 'J. TT ■!_ ^i_ Situated in two 

been given by this Court to take cognizance of it. He has thus different 

exceeded his jurisdiction, and his decision is, therefore, of no ziUahs, with- 

effect and must be quashed. ^* aut^'"^"^ 

The case is returned, and the judge must make a special appli- of Uie^SuddS 

cation to empower him to take cognizance of it. The latest Court 

precedent on this point will be found at page 306, in the Court's 

judgment, in the case Gobindnauth MuUick versus Biijsoondree 

Chowdree, dated the 15th March last The Court would repeat 

the observations made in that case. 



Digitized by VjOOQIC 



( 708 ) 

The 10th Auoost 1853. 
Pbksbnt : 

Sib R. barlow, Bart, ) r«doeg 
J. R. COLVIN, Esq, |''"«^«»- 

H. T. RAIKES. Esq., Officiating Judge. 

Cash No. 476 or 1852. 



«*w>»WWWW>^A^^^ 



Regular Appeal from ike decision of Movlvee Mahomed Rufikj 
Principal Sudder Ameen of ZiUah Behar, dated I9ih August 1852. 
BABOO DYANUL ROY and others, (Defendants,) Appellants, 

versfis 
DOOLAR PATTJCK, (Plaintiff,) Respondent. 
Vaked of Appellants — Moonshee Ameer Alee. 
Vakeel of Respondent — Baboo Kishen Kishore Ohose. 
Suit laid at Company's rupees 9,430-14-11-4, on account of an 
In an appeal instalment bond, 
th^^cofte ^^ The plaint states, that Musst. Man Coonwur, paternal grand- 
awarded by the mother, and Musst. Tek Coonwur, the widow of Kool Deb Suhae, 
lower court, deceased, in satisfaction of previous bonds and debts, executed a 
?ower c^upt*^^ kistbundee in favor of the plaintiff for rupees 6,000, dated the 7th 
revere^!* May 1845, Jyet 1252 F. S., pledging certain real property as security 
for re-payment of the amount of the kistbundee. Some sums on 
accoimt of interest have been paid by the defendants, and credited 
by the plaintiff in the accoimts, but the instalments having now 
fallen due, this suit is brought for their realization, amounting 
with interest to Company's rupees 9,430-14-11-4 

The defendants, Man Coonwur and Tek Coonwur, first denied, 
but afterwards Tek Coonwur filed a confession of judgment- 
After institution of the suit and filing of their replies by the 
defendants, Man Coonwur died, and Dyanul Roy and Joykurrer 
Lall were made defendants as heirs of Musst. Man Coonwur ; these 
defendants replied to the effect, that the female defendants having 
only a life-interest in the property pledged by them, and a claim 
to maintenance only during their life-time, were not competent 
to pledge any real property belonging to the family as security fi)r 
their personal debts. 

The principal sudder ameen decreed in favor of the plaintiff on 
the confession of judgment filed by the defendant, Tek Coonwur, 
dismissing the claim against the others, and providing that this 
decree was to have no effect against the rights of others, not 
confessing judgment in this case. 

Moonshee Ameer Alee, on the part of appellant — The Court find 
in this case that a decree has been given against Tek Coonwur as 
for a personal debt, with the express reservation that the decree 
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should not affect the rights of any third party. The issues 
proposed, therefore, by the appellant with regard to Musst. Tek 
Goonwur's state of mind, and (even if she be of sound mind) 
to her not being able to make any pledge of the property to the 
detriment of the appellants, who are, as they state, the sole owners, 
do not require discission in this appeal. The appellants, in fact, do 
not appear in behalf of Musst. Tek Coonwur, but in defence of 
their own separate interests ; it is only, therefore, necessary to 
consider the decree of the lower court with reference to the award 
of costs against the appellants. 

Baboo Kishen Kimore Ohose, the vakeel for the respondent, 
ui^es, that he does object to the award of costs below, but brings 
to the notice of this Court that the appellants have apnealed on 
the full amoimt of the lower court's decree, though they nave been 
altogether exonerated from the operation of the decree with the 
exception of such costs, 348-10, as were given.against them. 

Judgment, 

The Court so far modify the decree of the lo^er court, as to 
direct the release of the appellants from the payment of any costs 
awarded against them by the principal sudder ameen. With regard 
to the costs of this appeal, the appellants must pay the costs of the 
respondents, caused by the valuation of the appeal having been in 
excess of the amoimt of costs above stated rupees, 348-10, as to 
which alone this appeal should have been preferred. 



Digitized by VjOOQIC 



( 710 ) 



Thb 11th AuoufiT 1863. 
Pbesekt: 
Sib R. barlow, Bart., ) j.^^ 
J. R. COLVIN, Esq., ]J^^' 

H. T. RAIKES, Esq., Officiating Judge. 
Casb No. 346 of 1851. 



The mere 
•counter-aaser- 
•tion of a par- 
ty is not suffi- 
•cientto Bet a- 
sidethe ad- 
mission made 
'by that party'd 
attorney, re- 
garding the 
validity of a 
deed of sale in 
another case 
•arising out of 
'that sale 

The appel- 
late court can- 
not reverse the 
•decision of the 
lower court a- 
gainst a de- 
fendant, ^ho 
has not ap- 
peared, and 
made no de- 
fence 



Special Jppealjrom ihe decision passed by the Additional Judge of 
Tirhooty dated lOth March 1851, reversing a decree j^assed by the 
Additional Principal Sudder Ameen o/Aat District, dated 16th 
August 1848. 

AJBBT OJHA Aiso) others, (Plaintiffs,) Appbllants, 

versus 

KHAJAH GOLAM MOHEEOODEEN KHAN aud orfiBBS, 

(Defendants,) Respondents. 

VaJced of Appellants— Mr. J, G. Waller. 

Vakeels of Respondents — Baboo Surnhhoonath Pundit and 

Moonshee Abbas Atee^ 

This case was admitted to special appeal on the 2nd Septem- 
ber 1851, under the following certificate recorded by Messrs. J. 
Dunbar and A. J. M. Mills. 

" The plaintiff sues for possession of mouzah Azeez^re, with 
mesne profits, which he alleges was sold to him by Eliajah Golam 
Moheeoodeen on his own behalf and as the agent of the defen- 
dants, Khairoonissa, his mother, Gh)lam Mustafa Khan, his brother, 
and his two sisters, Musst. Bebee and Hosein Begum, who are 
the menhaedars of the village. The particulars of the ca^e will 
be found in the zillah Tirhoot Decisions for March 1851. 

" The defendant, Golam Moheeoodeen, did not defend the suit 
His mother, brother and two sisters, pleaded, that they were not 
parties to the sale, and Moheeoodeen had no authority to act 
for them. 

" The principal suddei* ameen passed a decree in favor of plain- 
tiff, holdmg that the vendors had in a suit for pre-emption, arising 
out of this sale, acknowledged the validity of the deed of side, and 
that the power of attorney authorizing Moheeoodeen to transact 
the sale, on the part of the co-vendors was fully proved. 

"The additional judge reversed the decree on the grounds 
'that there is no sufficient proof that Baluck Ram, attorney, had 
any power in the suit for pre-emption to admit the validity of 
the sale, nor is there sufficient proof in the present suit that 
Ehaja Moheeoodeen had power to execute the sale on behalf of 
his mother, brother and sisters.' 
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" The application for special appeal is on two grounds : — 

First, — " That the defendants, who were parties in the suit of 
pre-emption, admitted the yalidity of this sale, and such admis- 
sion is binding on them. 

Secondly, — '^ That as Golam Moheeoodeen did not think fit to 
appeal, the decree of the principal sudder ameen should not have 
been reversed as regards him. 

" The mere assertion of the defendants, that their attorney had no 
authority to confess judgment in the pre-emption suit, is not, in our 
opinion, a sufficient reason to set aside the deed of sale ; a client is 
ordinarily boimd by the acts of his attorney, and it was the part of 
the defendants not of the plaintiff, as ruled by the judge, to prove 
that the admission of the sale was not made with due authority. 

" We admit a special appeal to try the following points : — 

First, — " Whether the validity of the deed of sale, having been 
admitted by the attorney of the defendants in a regular suit, in 
which they were parties, such admission is not, under the above 
circumstances, good and binding on them in this suit ? 

Secondly, — " Whether the judge was competent to interfere with 
the decision of the lower court in the absence of any objection in 
appeal against it preferred by Gholam Moheeoodeen, ^ who was a 
vendor on his own part as well as on behalf of the other defendants ? 

Thirdly, — " If it be ruled on the above point that he is so com- 
petent, whether the judgment of the principal sudder ameen should 
not be held good as against Oholam Moheeoodeen V 

JUDGMBNT. 

With reference to the first point, namely, whether the admission 
of Musst. Khyronissa through her authorized agent in the pre- 
emption suit, should be binding on the defendants in that case, 
fthe plaintiffs in this) we are of opinion that Khyronissa is boimd 
tor herself; as is also Gholam Moheeoodeen, referred to in that ad- 
mission as if he were a minor, though the fact of his minority was 
not enquired into, and he has not appeared in this case at any 
stage of the proceedings and has not been sued as a minor in 
either of these suits. 

The admission referred to, cannot be considered as beside the 
case in which it was filed, or beyond the fair authority of the 
mookhtar, Baluk Ram, in that case, as the claim of pre-emption, 
then in controversy, arose out of the alleged sale of the rights of 
these same parties. 

On the second point, which will also determine the third, we 
are of opinion that the judge could not reverse the decision of the 
principal sudder ameen as regards Moheeoodeen, who has never 
entered an appearance in the case, and whose execution of the 
deed of sale is not denied. 

We therefore reverse the decision of the judge, and uphold the 
decree of the principal sudder ameen in so far as regards Ehy- 
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ronissa and Gholam Moheeoodeen and their interests in the pro- 
perty, with costs against them throughout ; but the appellant most 
Dear the costs in this court of Golam Mustafa, who has alone ap- 
peared in the appeal. The costs of the Qjhas, respondents in this 
Court, to be borne by the special appellants, these, however, being 
exonerated from any part of the decree. 

Thb 11th August 1853. 

Present: 

Sib R. barlow, Babt., > ,. ,_ 
J. R. COLVIN, Esq., J«^^^- 

H. T. RAIKES, Esq., OfficicOing Judge. 

Case No. 420 of 1852. 



Special Appeal from the decision of Mr. Oeorae Madcay^ 
Principal Sudder Ameen of Fwrreedoore, wider aate ike 19lh 
March 1852, affirming a decree paesea by Baboo Orees Chwnder, 
Moonsiff of FurreedporCy dated 24!ih December 1850. 
USSEEMUDDEEN, (Plaintiff,) Applllant, 
versm. 

BERJRAM PURAMANIK and othbes, (Defendants,) 
Respondents. 

Vakeel of Appellant — Moulvie Aftabuddeen Mahomed. 

Vakeel of Respondent — Moonshee Abbas AUi Khan. 

a principal This case was admitted to special appeal on the 16th August 
TOdtier ameen 1852, under the following certincate recorded by Messrs. W. B. 
"" mT-o^^f' Jackson, and R. H. Mytton. 

a^ gioufl ap- j^^ ^ g Jackson. — " The principal sudder ameen, in appeal, 
has fined the appellant for a litigious appeal under Section III., 
Regulation XIII., 1796. The party, fined, appeals to this Court, on 
the ground that the principal sudder ameen has no authority to 
exercise the power conferred by that Section. 

" I admit the special appeal to try whether the principal sud- 
der ameen can fine under that law.'' 

Mr. R. H. Mytton. — " I have already admitted an appeal to try 
this point on petition, No. 122 of 1852. Should this case be ready 
for trial at the same time, as the above, it will be convenient to 
take it up simultaneously." 

Judgment. 
This point has been already ruled in the case referred to in Mr. 
Mytton's note. See Reports, March 1853, page 279. 

We, therefore, modify the decree of the principal sudder ameen 
by striking out of it the order for fine. 

Each party to bear his own costs in this Court. 
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Thb 11th August 1853. 

Present : 

Sib R. barlow, Bart., ) ^ .^^^ 
J. R. COLVIN, Esq., K^^- 

H. T. RAIKES, Esq., Officiating Judge. 

Case No. 400 of 1850. 



^W^W^^^^A^^AAA^^ 



Special Appeal Jrom the decision of Mr. W. S. Alexander, Judge 
of Bhagulporej dated the SOth March 1850, reversing a 
aecree of the Acting Sudder Ameen of that distrtct, dated Vlih 
September 1844. 

MUSSAMUT RAMDE YEB aot others, (PLAnrriFFS,) Appbllakts, 

versus 

MUNNOO LAL akd others, (Defendants,) Respondents. 

VaJced of Appellants — Moonshee Abbas Ali. 

Vakeds of Respondents—Moonshee Ameer Ali and Tarvk Ghvmder 

Roy. 

This case was admitted to special appeal on the 21st August a cue hay- 
1850, under the following certificate recorded by Messrs. W. B. tog been re- 
Jackson and J. Dunbar. ^ Oo^Srttnf'^the'* 

Ma. W. B. Jackson. — " This is a claim for possession of shares ground that ^t 
in certain property ; a decree was obtained against ten of the share- was not bar- 
holders and their shares were sold in execution ; the plaintiffs ' ^li^iuitio^^ 
now claim back their own shares as shareholders in the estate. this decision^ 

" On the 15th February 1849, this Court remanded the suit, being based on 
declaring that the judge had erroneously declared the plaintiffs' j^o^hem^**" 
claim barred by lapse of time, and that the claim should be de- theiowe/^urt 
cided on its merits. The Court observed, that the twelve years was nevenhe- 
limit of time should coimt from the date of sale. The judge now ^1^^°^ ^ter- 
again dismisses the claim, because the, plaintiffs have failed to ttdn 'the ^point 
show by a single document that they ever actually enjoyed pos- of limitation 
session of the property. bro^'^fb^w 

** It appears to me that this is equivalent to rejecting the claim itj^"^ ^^ 
on the ground of limitation of time, and this point having been 
set at rest bv the decision of this Court, it was no longer open to 
question berore the judge. 

" I admit the special appeal to try whether the judge's decision 
is not on this accoimt defective. 

" Also with reference to the fact that Gurboo Rae's name ap- 
pears in the decision of November 1811, whether the jud^e is jus- 
tified in saying that there is no document showing that tne plain- 
tiffs even were in possession ; one of the plaintiffs, not Kam- 
deyee, being the widow of Ourboo Rae." 
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Mr. J. Dunbar.—" I consider that the order of this Court, of 
the 15th February 1849, decided the Question of limitation, mere- 
ly with reference to the period which had elapsed before the suit 
was instituted, sabssquerU to the sale. I do not think that the 
Court, ever intended to prevent the lower court from enquiring 
into the question of possession previously in connection with the 
question of right. I concur in the second ground of admission re- 
corded by Mr. Jackson.'' 

Judgment. 

The point first taken by one of the admitting judges, Mr. Jack- 
son, is that the Sudder Court having on the .remand, of the 15th 
February 1849, ruled that the limitation should run from the 
date of sale and having directed a decision on the merits, the 
zillah judge, in deciding that the plaint should be dismissed on 
the ground that plaintiffs had failed to prove that they ever ac- 
tually enjoyed possession of the property in dispute, had done 
what was equivalent to rejecting the claim on the ground of limi- 
tation of time and this point having been set (U rest by the deci- 
sion of this Court, it was no longer open to question before him. 

We observe that the point in the certificate of admission, re- 
corded by Messrs Tucker and Hawkins, on the 18th May 1847, 
beyond which the full bench in 1849, could not go, was whether 
the suit having been brought within 12 years from the day of the 
scUe, the judges ruling that the institution of the suit twelve years 
after date of attachmenty brought the case within the provisions of 
the limitation law and it could not be entertained, was correct. 

On this point the full bench determined, that the judge was 
wrong that limitation should be taken from date of sale when 
dispossession was complete, and renudided the case for triaL 

The first point now taken assumes, that the limitation referred 
to in the remand by the full bench, and the limitation referred to 
by the zillah judge, against which this petition is brought, em- 
brace a period identical as to dates. This however b a mi^aike. 
The decision of the Court as to limitation was founded on the 
data before them. The decision of the zillah judge rests on ofther 
crounds, not before the Sudder on the remand, and is based on the 
fact as found by the lower court that the plaintife were never at 
any period in possession. 

The zillah judge's decision is not therefore opposed in any way 
to that of the Sudder Court, and the first question put by Mr. 
Jackson does not arise. 

The second, whether " the judge is justified in saying that there 
is no document showing that the plaintiffs ever were in posses- 
sion" ; seeing that the name of Gurboo Rae, husband of Mussamut 
Ramdeyee, appears in the decision of November 1811, appears to 
us to be a misapprehension of the judge's meaning which is in 
fact that Gurboo Rae's name does appear ; adding, however, that he 
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died previous to the sale, and therefore had no eflTect in that case. 
The met, if it were a fiict, of his , possession in 1811, would not 
prove that the suit was brought within twelve years of plaintiffs' 
tost possession. This suit, we find was brought after the lapse of 
eleven years and eleven months from date of sale, so that there is 
the strongest presumption that the judge's application of the limi- 
tation law to the case is correct ; but we could not under any cir- 
cumstances go into further particulars on this question, as the 
certificate does not cover it. The appeal is rejected with costs. 

The 11th August 1853. 

Peesent : 

Sib R. barlow, Babt., \j^^ 
J. R. COLVIN, Esq., |«^^^«»- 

H. T. RAIEE3, Esq., Oficiatinff Judge. 
Case No. 16 op 1846. 



Application for review of the Cowrfs judgment, dated iisth July 

1847. 

DOORGAPERSAUD ROT, Appellant, 

versus 

TARAPERSATJD ROT, Respondent. 

Vakeds of Appelant — Bahoos Ramuypersavd Roy, BwngsMbuddum. 

Mitter and Kishen Kishore Ghose. 

Vakeel of Respondent — Mr. J. 0. Waller. 

This case was admitted for review of judgment, under the uc^onVo'^ 
following order recorded by Sir R. Barlow, on the 5th Octo- re^ew of 

beP 1852. judgment, re- 

" This is an application for review of this Court's judgment of ^^^^ ^^ 
24fth July 1847 ; a petition for review was on the 6th May 1848, *^ 
rejected, present Messrs. Tucker, Barlow and Hawkins, judges^ 
The original decision passed by the same judges, is dated 1847, 
and will be found at page 352 of the Sudder Dewanny Adawlut's 
Decisions for that year. 

" The present application was filed on the 30th September 1850, 
on the strength of ajudgment of the Privy Council, dated 18th July 
1849, in a case in which petitioner and Tarapersaud are parties, 
reversing the decision of this Court, of the 15th April 1841, and 
it is pleaded that the Privy Council order, which had regard to the 
principle involved in the decree of 1841, must also affect the 
interest forming the subject of the present decree. 

" The parties to the cause are brothers, and the connexion 
between the two cases and the judgments passed on them in 
1841 and 1847, will be seen on reference to the pages of the 
Court's decbions already indicated. 
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" The Privy Council decree was filed by Doorgapersaud in this 
Court on the S2nd December 1849. On the 5th January 1850, 
the execution of decree was made over to the judge of the 24- 
Pergunnahs ; on the 24th February 1850, Doorgapersaud wplied 
to have the Privy Council decree considered with the decree 
passed against him, Doorgapersaud, in the Sudder Court in 1847. 
The judge of the 24-Pergunnahs applied to this Court for exposi- 
tion of meaning of the Privy Council decree, and an answer was 
sent on the 22nd April 1850. Tarapersaud then objected before 
this Court to the order passed by one of the judges on the last 
mentioned date, and the Court at large were of opinion that the 
said order was a proper order. Tarapersaud then applied to the 
judge who passed the said order for a review of his judgment, .and 
the application was rejected by him, on 16th September 1850. 

" Upon this the petitioner filed, as has been atbready stated, an 
application on the 30th September 1850, for review of the decision 
of 24th July 1847, passed by this Court. Such is the statement 
made by the pleader for the applicant. 

" The applicant 8 opponent urges, that the decree of 24th July 
1847, had been executed in favOr of his client, Tarapersaud, and 
the amount had been realised before the receipt of the judgment 
of the Privy Council, and that during the two years which inter- 
vened no application for review of that judgment was made, and 
it is now filed when no less than fourteen months have lapsed 
between the date of the Privy Council decree of Julj^ 1849 and 
the present petition. The execution of the decree of the Privy 
Council too has been filed by Doorgapersaud these nine months. 
Now there was no dispute as to the meaning of the Privy Council 
judgment, such as would affect this application and the argument 
arCcounting for the delay of the said nine months. The only ques- 
tion between them was whether six annas of land or six annas cash 
should be given to Tarapersaud by Doorgapersaud ; no reasonable 
ground for delay for this application has been given as required by 
Section IV., Regulation XXVl. of 1814. 

" The decision of HerMajestys' Privy Council in the case disposed 
by this Court in 1841, clearly lays down that the petitioner 
Tarapersaud, is to recover only six annas of what his brother 
Doorgapersaud may have collected from Shamapersaud Nundee. 
In the suit decreed in Tarapersaud s favor by the additional judge 
of the 24-Pergunnahs, against whose decision the special appeal of 
Doorgapersaud was admitted by Mr. Reid, and then rejected in 
1847 by the full bench, the question of interest, pendente lite the 
appeal to England was involved. To pass a decision contrary to 
the spirit and intent of the Privy Council judgment in support 
of the decree of 1847, would be manifestly unjust and would 
in a great measure nullify the effect of the higher Court's judg- 
ment 
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** It is argued by the respondent that no review of the decree in 
iavor of Tarapersaud can be heard in this Court, which never 
decided the point at issue between, the parties, this Court's 
decision having been passed on two special points only, and 
consequently this Court's powers are limited by the law. Act III. of 
1843. Whether this is a legal interpretation of the law is of 
course an open question, but with reference to the remarks 
I deem it just to admit the review applied for/' 

Judgment. 

We are of opinion that the only questions, which arose out of 
Mr. Beid's certificate of admission to special appeal of 13th 
December 1845, and were disposed of by this Court in their 
decision of 24th July -1847, do not support the petitioner's ap- 
plication for review, though we think that the circumstances of the 
case justified the admission of review, in order to consider the 
effect of the Privy Coimcil judgment between the same parties in 
another case, connected to a certain extent with that now before us. 

The majority of the Court in 1847 ruled, that the limitation law 
did not apply to the suit then before them, and the appeal of 
Doorgapersaud was dissmissed. 

On careful consideration of the case as at present before us, we 
find nothing to raise a doubt as to the soundness of that decision, 
and this being a case of special appeal, we cannot in any manner 
extend the certificate. The special appeal is therefore rejected 
with costs. 



Thb 15th August 1853. 
Pbesekt : 
J. R COLYIN, Esci., , 



J. DUNBAR, Esq., 

Pbtition No. 348 of 1853. 



l^'} Judge 



In the matter of the petition of Chunder Narain Boy Chowdree, Remand on 
filed in this Court on the 4th June 1853, praying for the admission appUcation for 
of a specitJ appeal from the decision of the additional judge of ^j^fj^hi^.' 
Backergunge, under date the 4th March 1853, affirming that of jng omitted to 
Mahomed Kulleem Khan, principal sudder ameen of zillah go into one^ 
Backeigunge, under date the 6th January 1850, in the case of ^f JJ^^^j^^ 
Teeleek Chunder Chuckerbuttee, plaintiff, versus Chunder Narain ^hich, if prov- 
Bov Chowdree, defendant. ed, would in- 

It is hereby certified, that the said application is granted on the ^^** ^ 
following grounds : — 

The s^dUtional judge's decision will be found at page 54 of the 
Decisions of zillah Backergunge for March 1853. 

This is a suit on a bond to which the defendant raised two 
objections : first, — That the bond was invalid on account of illegal 
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rate of interest charged, and, secondly, — ^That the suit could not be 
maintained because the plaintiff had deducted rupees 80 by way 
of discount. The principal sudder ameen decreed the claim after 
investigating and rejecting both' pleas. On appeal both pleas were 
again urged. The judge disposes o( only the first of them. The 
application for special appeal is grounded on the ground of 
insufficiency, inasmuch as the second plea, though distinctly 
stated in the moojibat, has been wholly overlooked by the judge. 
The objection takcQ appears valid^ since the plea, if made good, 
would invalidate the whole claim, under the provisions of 
Section IX., Regulation XV. of 1793. We therefore admit the 
special appeal and, reversing the additional judge's decision, 
remand the case in order that he may dispose of the oligection 
and pass a fresh decision in the case. 

The 15th August 1853. 

Pbesent : 

J. R. COLVIN, Esq., ) ;• ,^^ 
J. DUNBAR, Esq., |^^*^- 

Pbtition No. 331 of 1863. 



Remand as '^ *^® matter of the petition of Djra Mohee Dibb^ filed in 

above, the case this Court, on the 28th May 1853, praymg for the admission of a 

on which the special appeal from the decision of the acting additional judge 

wiiS'***h^ving ^^ Backergunge, under date the 4th March 1853, affirming that 

been aiso^ re- ^^ Moulvee Mahomed Eulleem E^an, principal sudder ameen of 

manded. that district, under date the 27th June 1848, in the case of Raj- 

. chunder Doss, plaintifi^, versus Dya Mohee Dibbea, defendants. 

It is hereby certified that the said application is granted on 

the following grounds : — 

The decision of the additional judge will be found at page 55 
of the printed Decisions of zillah Backergunge, for the month of 
March 1863. 

The judge disposed of the case simply with reference to his 
order in case No. 46, Boikaunth Chunder Chuckerbutty and 
others, (defendants,) appellants, ver«««RajchunderDoss, (plaintiff,) 
respondent, decided by him on the 23rd February 1853 ; a special 
appeal (case No. 329,) having been this day admitted in that 
case, and the case remanded for a fresh decision, this case must 
necessarily also be remanded. 

The additional judge will pass a fresh decision on the merits 
of this case, as it may be affected by his fresh decision in the 
case No. 329. 
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The 15th Auovst 1853. 

Pbesent : 

J. R. COLVIN, EsQ^ \ r ^ 
J, DUNBAR, Esq., K^^'- 

Petition No. 329 of 1853. 

In tlie matter of the petition of Peareemohun Gungolee and ^ plaintiff 
another, filed in this Court, on the 28th May 1853, praying for the who haa bor- 
admission of a special appeal from the decision of the additional ro^^ money 
judge of Backergunge, under date the 23rd February 1853, affirming conti^^enf 
that of Moulvee Mahomed EuUeem Khan, principal sudder ameen gaging to giye 
of that district, under date the 27th June 1848, in thecase of Raj- th© defendant 
chunder Doss, plaintiff, versus Peareemohun Gungolee, defendant. J^"^" ^ 

It is hereby certified, that the said application is granted on lands, if h™by 

the following grounds : — means of the 

The additional judge's decision will be found at pages 25 and |j^ ^ ^^^ 
26, of the printed Decisions of zillah Backergunge for the month decree of Siow 

of February last. lands wvereed, 

This was a suit to declare invalid and annul a deed of contract J^^^^ brln^ 
into which the plaintiffs ha4 entered with the defendants ; to guit to a^nu* 
give to the defendants a share in certain resumed lands claimed saeh contatu^t. 
by them, if they (the defendants) would lend them a sum of T^^» ^^ 
money and enable them thereby to get the resumption decision Agnize or^' 
reversed. Such a suit, viz., to set aside their own deed could enforce agree- 
not lie on the part of the plaintiffs, under any circumstances, ™«»*»Jn ^e*r 
they having voluntarily executed the ikrar and making no imput- ut^t, it^ow 
ation of fraudulent procurement of assent and signature against not necessarily 
the defendants ; but if a suit were brought against the plaintiffs to ^^^^^^ **?**^ * 
enforce fulfilment of the contract, they might then defend them- third^^y * 
selves, or the Court would judge of the propriety of entertainng must be dis- 
that suit or of the nature of the redress to be given upon it. missed, be- 

The case must therefore be remanded, and, with that view, ^^^tiff has 
we admit the special appeal and reverse the decision of the lower obtained funds 
court. The judge will pass a fresh decision, with reference to ^™ another 
the legal view above-stated, as to the plaintiffs want of right ?^ngent^°on 
of suit. The Court, in remanding the case, would remark that the his success in 
construction put by the additional judge on the opinion of the ma- *^ litigation. 
jority of this Court, in the case No. 137 of 1850, decided on the 13th 
May 1852, as laying down the principle that a civil court is 
bound to throw out every transaction of this kind, as in its nature 
speculative or gambling, is not borne out b^ the terms of the 
decision in question. The opinion of the majority in that case, 
was merely to the effect that the courts will not recognize and 
enforce agreements which appear to be in their nature exorbitant. 
It did not appear to the majority to be a necessary or legitimate 
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consequence from such a ruling, that a plaintiflTs suit against 
another party, who, as the plaintiff alleges, wrongfully witUiolds 
from him his property must be dismissed, whatever its merits, 
only because the plaintiff has obtained funds for carrying it on 
by means of such an agreement " Every case of agreement (it was 
added) between the plaintiff, and every person advancing funds 
to him, must be decided on its own character and circumstances.^ 

Thb 15th August 1853. 

Pbbsbht : 

J. R. COLVIN, Esq., ) , , ^ 
J. DUNBAR, Esq., }^^^- 

Petition No. 394 or 1863. 



Remand «ii ^^ *^^ matter of the petition of Mr. W. Duff, filed in this CSourt 
mppUcaticm for on the 18th June 1853, prajring for the admission of a special 
special ap^, appeal from the decision of Mr. C. Macdonald, acting principal 
SuSf^mied sudder ameen of Bhauguloore, under date the I5th March 1853, 
tosach danui- reversing that of Anund Mitter, acting sudder ameen of that 
gesas be had district. Under date the 16th December 1850, in the case of Mr. 
^^^f^ W. Duff, plaintiff, versus Beharee Singh, defendant, 
the defendant It is hereby certified, that the said application is granted on the 
having not fni- following grounds : — 

dU^ ooiltnu^ ''^^ ^^ * ®^^*' ^* recover compensation for non-fulfilment of 
an indigo contract, claiming damages at the rates stipulated in the 
contract, by way of liquidated damages. The sudder ameen pas- 
sed a decree, awarding damages at the rate of three times the 
amount of advance made for the cultivation of indigo. 

On appeal by the defendants, the principal sudder ameen revers- 
ing the decision of the lower court, dismissed the whole claim on 
the authority of the precedent in the case of Mackintosh, versus 
Baboo Roaot and others, decided in the Sudder Court, on the 
5th August 184J8, and on other grounds. The principal sudder 
ameen was correct in rejecting the claim for the whole amount 
on the terms of the contract, with reference to the decision quoted 
by him, but the plaintiff is fairly entitled under the eidsting law 
to such damges as he may have actually sustained. Act X. of 
1836, makes full provision for such cases. 

We admit the special appeal, and annulling the decisions of 
both the lower courts, we remand the case to the sudder ameen, 
who will assess actual damages in such evidence as may be filed 
before him, and pass judgment accordingly. 
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■ The 15th AvausT 1853. 

Pbesbnt: 

J. R. COLVIN, Esq., W^ 
J. DUNBAR, Esq., | •'««%)'«»• 

Pbtitioii No. 326 op 1853. 



^^w^^^^^^^^/%^/s/» 



In tlie matter of the petition of Mr. DanzeUe, filed in this see preoed- 
Courts on the 26th May 1863, praying for the admission of a ^^g case, 
special appeal from the decision of Mr. C. Macdonald, acting ^f ^ve^^S 
principal sudderameen of Bhaugulpore, under date the 16th March should be per- 
1853, affirming that of Anund Mitter, acting sudder ameen of fectiy inteiugi- 
that district, under date the 16th December 1852, in the case of JJ^Sf j^" 
Mr. Danzelle, plaintiff, versus Baboo Eumtnandn Singh, defendant. 

It is hereby certified, that the said application is granted on the 
following grounds : 

This was a suit to recover compensation for non-fulfilment of an 
indigo contract, claiming damages at the rates stipulated in the 
contract, by way of liquidated <mmages. The sudder ameen pass- 
ed a decree awarding damages at the rate of three times the 
amount of adyance made for the cultivation of indigo. 

On appeal by the defendants, the principal sudder ameen, revers- 
ing the decision of the lower court, dismissed the whole claim on 
the authority of the precedent in the case of Mackintosh, versus 
Beechoo Baout and others, decided in the Sudder Court on the 
6th August 1848, and on other grounds. The principal sudder 
ameen was correct in rejecting the claim for the whole amount 
on the terms of the contract, with reference to the decision quoted 
by him, but the plaintiff is fairly entitled, under the existing law, 
to such damages as he may have actually sustained. . Act X. of 
1836, makes mil provision i^r such cases. 

We admit the special appeal appeal and, annulling the decisions 
of both the lower courts, we remand the case to the sudder ameen, 
who who will assess actual damages on such evidence as may be 
filed before him and pass judgment accordingly. 

We must remark that the principal sudder ameen has given no 
detailed grounds for his judgment in this case, but has merely 
made a reference to his decree in another case, involving the same 

Soints as showing his reasons for dismissing the plaintiff's claim. 
uch practice is quite irregular, when the parties are different 
and on the genei^ principle that every judgment should be per- 
fectly intelligible and complete in itself, and because it compels 
any appellant to incur the undue expence of obtaining a copy of 
such decision, as bein^ in a case in which he is not entitled to a 
copy of the decree at^e cost merely of the prescribed stamp paper. 
The petitioner, before the Court, Mr. Danzelle, was no party to the 
suit referred to in the pirincipcd sudder ameen's decision. 
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Thb 15th Auchtst 1863. 

Pebsbht: 

J. R. COLVIN, Esq., \r ^ 
J. DUNBAR, Esq., |«^^«%^- 

Pbtitio]! No. 323 of 185a 



Bemand M In tte matter of the petition of Parbuttychum Chtinder, filed 
rXe' having ^^ **^. ^^^> ^ ^^^ 25th May 1853, prayiM for the admission of 
omuted to no a special appeal from the decision of Mr. W. Luke, the judge of 
tice the plea zillah Midnapore, under date the 8th February 1853, affirming 
Wm^th^^^e *^* ^^ ^^- Alexander Davidson, principal sudder ameen of that 
plaintiff had district, under date the 18th November 1852, in the case of Bydnath 
improperly Manjee, pauper, plaintiff, versus Parbuttychum Chunder, defen- 

made some of i^ont 

witnesses, de- It is hereby certified that the said application is granted on the 

fendants in the following the grounds : 

^^^^ The judge's decision will be found at pages 20 and 21, of the 

printed Decisions of zillah Midnapore for February 1853. 

The application is on the ground that the party who issued the 
notice of re-settlement» and the witnesses to the actual serving (k 
notice were made defendants, with a view to deprive the 

Eetitioner of their evidence. We find that this was pleaded, bodi 
1 the answer and in the moujibat of appeal, but tne point has 
not been noticed by the judge. He holds the statements of the 
witnesses for the plaintiff to be true, because the appellants have 
adduced no proof to the contraiv ; but if the defendants held 
themselves to be placed at disadvantage in this respect, by the 
plaintiffs having improperly made some of these last witnesses 
defendants in the case, the judge ought to have in<}uired into and 
considered that objection. We a£nit the special appeal and, 
reversing the decision of the lower courts we remand uie case in 
order that tiie judge may ^ve the above point full consideration 
and then pass a fresh decision. 
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Thb 16th Auotst 1853. 
Prissnt : 

J. R. COLVIN, E^Aj^^ioiu 
J. DUNBAR, Esq., /•^**^=«^- 

PsrmoN No. 335 of 1853. 



Ih tii6 matter of the petition of Dosseemoonee Dibbea^ filed in Remand m 
tiiia Court, on the 28th May 1858, praying for the admission of a ^^^^^ 
n>ecial appeal firom the decision of Mr. P. Taylor, judge of West having non- 
Burdwan, under date tiie I2th March 1853, reversing that of ■aited the 
Chunder Sikhore Chowdree, principal sudder ameen of that district, gj^^^f mte! 
under da^ the 10th August 1850, in the case of Dosseemoonee joinder, a 
Dibbea, plaintiff, versus Rammohun Gosain, defendant. plaintiff is 

It is hereby certified that the said application is granted on the ^^^^^q}^ 

following grounds : a soit subsidi- 

This was a suit te detain possession of 22 biggahs, 10 cottahs •ry inatter the 
of land, bearing a jumma of rupees 16-2 per annum, in mouzah ^"^^^^^^ 
Juni|oodree, held by the defendant as lakhiraj ; also for rent on aseparateiwue. 
account of 1252 B. S. 

The judge's decision will be found at pages 11 and 12, of the 
printed Decisions for March last. He nonsuited the plaintifi", 
considering the case te be one of manifest misjoinder, under 
the precedent of this Court in the case of Soosellee Neonie, 
(defendant,) appellant, tfertus Dyamoee Dassea and others, 
(plaintifiB,) respondents, decided on the 13th August 1851. 

It appears that the plaintiff desired te separate the claim for 
one jear's rent and te proceed only with that for possession ; but 
the judge held that he was bound under the precedent quoted to 
nonsuit him. We find, however, from the tenor of the opinion 
recorded in the case of Suddo Chum Sein, appellant, verstis 
Humauth Chatteijea, respondent, decided on the 27th January 
1853, (see printed Decision page 118,) that in a case in which a 
plaintiff is willing te strike out of the suit a subsidiary matter, 
the decision of which requires separate issues, it has been held that 
there is no objection to a decision of the principal claim on the 
merits, leaving the subsidiary matter for subsequent adjudication. 
Concurring upon full consideration in this view, and seeing no 
sufficient ground of legal objection, and no injury that can arise 
to any party from a determination of the main question of mal 
and lakhirai on its own merits in this case, we admit the special 
appeal, and remand the case for a iresh decision with reference 
to the foregoing remarks. 

The question of any order of proportionate costs, on account 
of the striking out of rent claim from the suit is for the 
discretionary award of the Court trying the action. 
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Thb I 6th Auoust 1853. 

PBBSBirr : 

J. R. COLVIN, Esq., > y- , ^^ 
J. DUNBAR, Esd./H'^^- 

Pbtition No. 330 of 1853. 



case. 



p^ preceding jjj tj^e matter of the petition of Peearee Mohun Guiijgolec and 
'^^ another, filed in this Court, on the 28th May 1853, praying for the 

admission of a special appeal from the decision of the acting 
additional judge of Backergunge, under date the 4th Mardi 1853, 
affirming that of Moulvee MaJiomed EuUeem Khan, principal 
sudder ameen of that district, under date the 27th June 1848, in 
the case of Rajchunder Doss, plaintiff, veram Peearee Mohun 
Gungolee and another. 

It is herehy certified that the said application is granted on the 
following grounds : 

The decision of the additional judge will be found at page 55 of 
the printed Decisions of zillah Btu^kergunge, for the m(mth of 
March 1853. 

The judge disposed of the case simply with reference to hia 
order in case No. 46, Baikaunth Ghunder Chuckerbuttee and 
others, (defendants,) appellants, verstis Rajchunder Doss, (plaintiff,) 
respondent, decided by him on the 23rd February 1853, a spedal 
appeal case (No. 329, ) having been this day admitted in that case, 
and the^ case remanded for a fresh decision, this case must 
necessarily abo be remanded. The additional judge will pass a 
fresh decision on the merits of this case as it may be effected by 
his fresh decision in the case, No. 329. 
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Thb 16tH AuauOT 1863^. 

Pbbsbnt: 

Sir R. barlow, Bart., ) ^^ ,_. 
J. R. COLVIN, Esq., fJ^es. 

H. T. RAIEES, Esq., OjffMiaHng Judge. 
Casb No. 242 of 1852. 



Regular Jpjiealfromihe decision of Mr. W. Tayler, Judge of 
ZiUah Shahabad, dated 17th February 1852. 

LITLLEET SINGH and others, (Dbpbhdants,) Appellants, 

versus 
EHAJAH MAHOMED MEHDEE, (Plaintipp,) Respondent. 

Vakeel of AppeUa/rUe — Baboo Jugdamnma Mookerjea. 
Vakeel ofueepondenb — Moonshee Ameer Alee. 

Suit for the recovery of wasUat of 4 J annas share of Rampore Decreeofthe 
Dehara, pergonnah Barheegaon, fraudulently held by defendants J^[^*^^ 
under a false £urming lease, laid at rupees 10,360-8-0-5 krants. tbrence to ti^ 

The case, No. 243, between the same parties having this day Court's deci- 
been decided and the judgment of the zulah court reversed, for ^^^. *"* ^^ ^^' 
the reasons recorded in that case, it is unnecessary for the court ^'^^ ***** 
to enter further into the investigation of this controversy. The 
principal defendant, Pundit L^, in No. 243, having obtained a 
decree in this appeaJ, upon the integrity of his receipts, establish- 
ing plaintiff's consent to a continuance of appellant's lease, the 
lower court's decision against the appellants, LuUeet Singh and 
others, alleged to have held jointly with Pundit Lai, in family 
partnership, and on that account made responsible by the judge, 
must also be reversed with costs against the respondent. 
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Ths 16th AtJOUST 1853. 

PBXSBirr: 

Sir B. barlow, Ba«t., ) |. , , ^. 
J. R. COLVIN, £«»., J'MS'a- 

H. T. BAIEES, Esq., Officiating Jwlg$. 

Cask No. 2*43 or 1852. 



AAMMMM«W^«A«^WW^ 



Regular Appeal from the decision of Mr. W. Tayler, Judge of 
ZiUah Shdhabady dated nth February 1852. 

LALLA PUNDIT LALL and othbbs, (Dbfbhdahtb,) 

Appbllakts, 

versus 

KHAJAH MAHOMED MEHDEE, (Plaiotifp,) Rbspondbht. 

Vakeel of Appellants — Baboo Kishen Kishore Ohose. 

Vakeel of Respondent — Moonshee Ameer Alee. 
Theplaintifl^ SuiT laid at rupees 10,360-8-0-5 krants. 
SwuUoB^^ This is a suit brought to claim wasilat of a Tillage Rampore 
decreehadcon- Deharah for 9 years, on the all^tion that defendants had neld 
tested Bumma- it without title on a fraudulent allegation of a fanning lease from 
St^'ofafim" *^^ former proprietor of an estate, whose ri^ts had passed to the 
ing^iease under plaintiff by sale in execution of a decree. 

which the de- The principal sudder ameen, in the execution proceedings, in 
^^Sn^^"** the year 1842, had discredited the lease. The judge, however, 
action ha^g^ Upheld it^ and the judge's order was not interfered with on a 
been decided further appeal to this court in the summary department^ which 
3i^ tK! ^'^ decided on llth September 1848. 

fenc^tstore^" After that Order, the plaintiff allowed the lease to run on with- 
maininpoeaes- out question by suit, but on requiring possession of the land after 
•*^ ^tii ^ ^35)iry of the lease in 1849, he brought the present action, on the 
tmnination of gi^und of illegal possession and coUections wrongfully made by 
the lease, when the defendants, in April 1850. 

to a*"^u2p™ ^^ j'^dge made the first issue one on the genuineness of the 
i^tionl^repu- Original pottah, put forward by the defendants, and held that 
diation of the document to be quite untrustworthy. He then took up the issue 
lease for wasi- of the plaintiff having been a consenting party to the continued 
session^wr^I possession of the defendants as farmers tifl me close of their term, 
fully obtahied. and decided it for the plaintiff, rejecting the receipts filed by the 
The Court on defendants as having been received by them firom the plaintiff 

the merits and /» . • j x i_ • 

evidence of the ^^^ rent paid to him. 

case reversed The Court direct the argument in appeal to proceed first on the 

tt^ ISuSh " ^^ ^^* ^^^^ ^^^ *^® appellants, which is, whether the (plaintiff,) 

judge. respondent^ is not barred from questioning the theeka lease alleged 

as tneir title by the (defendants,) appellants, by reason of his having 

received rents firom them in acknowledgment of that lease. 
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The pleader, for the appellants, states that the lease purports 
to run from 1248 to 1256 Fuslee, at a yearly rent of rupees 650. 
The suit was instituted, 6th Bysack 1257, auer the expiration of 
the entire term of lease. The receipts put forward, as having been 
given by the plaintiff, are these. 

First, — ^A general fainghkhmtUe for the 6 years from 1249 to 

1253 Fttslee, dated 5th September 1846, or 29th Bhadoon 1253 F. 
Secondly, — Four separate receipts, the first in Hindee, of 12th 

Poos 1254 F., or 14th December 1846, on account of that year 

1254 F., then two other Hindee receipts, and the last in Persian of 
24th September 1847 or 29th Bhadoon 1254 F. 

There are no receipts filed for the first year of the lease 1248 R, 
but the averment of the appellants is, that a dispute having arisen 
as to the payments for 12^ F., of which the appellants had paid 
a part to the former proprietors, which payment the plaintiff 
would not admit, the appellants paid rupees 500 into the 
judge's court on 18th September 1843, for 1250 F., and rupees 
200 on 9th Poos 1251 F., (15th December 1843) for part of the rent 
of 1251 F. Afterwards the plaintiff as they still took rents from 
them from 1249 to 1254 F., but for 1255 and 1256 F., the two 
last years, th^y paid into the collector's office each year rupees 
486 on account of the Government revenue as they had done for the 
three previous years 1252 53 and 1254, and tendered the remainder 
rupees 328 to the plaintiff, who would not receive it because of 
a claim then made by the defendants for the proceeds of certain 
towfeer accretions to the mehal, the benefit of which the plaintiff 
would not concede to them. As to the rupees 700, which the 
appellants had paid into the judge's Court in 1843, that sum is 
admitted by the plaintiff in his fiurighkhuttee of 5th September 
1846, as a payment made for his account and benefit and it is for 
him to explain why he did not draw the money 

Upon these facts, the pleader urges, that according to the 
practice then prevailing, the judge gave possession to the plaintiff 
of the mehal, purchased by him in execution of decree, through 
the nazir of his, the judge's court. The nazir, on 19th June 1 842, 
reported that he had taken mochulkas for the payment of rent 
from the ryots of other lands, and from the Iheehadwra of Rampore 
Dehara, the contested village. The plaintiff did not give in a 
dukihlnama, and on the 25th June 1842, the Court directed him 
to file any objections he might have. On this arose the question 
as to the validity of the theeka which the judge decided by a 
summary order in execution in favor of the defendants. It is 
worthv of remark that the summary order of the Sudder Court 
of lltn September 1843 or 3rd Assin 1251 F., confirmed the decision 
of the ziUah judge, which upheld the possession of the theekadars. 
That month was the first of the Fuslee year, 1251 F. The 
plaintiff admits in his plaint that he paid the Oovemment revenue 
only for the two Fuslee years 1250 and 1251, but that he allowed 
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the defendants to pay it for the five subsequent and consecotiye 
years 1252 to 1256 F. This shows, that for some time after the 
Sudder Order of 3rd Assin 1251 F^ there may have been a ocm- 
tinuance of the difference between the parties, but that the 
plaintiff who paid the revenue to the Glovemment for the two years^ 

1250 and 1251, would not have ceased to do so, in assertion of 
his right for the later years if they had not come to an under- 
standing with each other. 

So much for the general aspect of the case. For the direct 
evidence to the receipts ejiifarighktmttee given by the plaintifi^ it is 
abundant and respectable, and the judge says notninff in his 
decree against the character of the witnesses. But he discredits 
them upon consideration of arguments used for the plaintiff 
(which he does not detail) and on his view of the other facts of the 
case. The nleader for the respondent can argue in support of that 
view. For the present, it is enough to refer on their benalf to that 
direct evidence in connection with the preceding remarks, and 
to reserve any further comments or explanation that may be 
necessary for the respondents. But as the result of his argument, 
the pleader for the appellants contends, that the plaintiff having 
thus acknowledged the lease, and having received rents from the 
appellants on the basis of it, cannot have a right to bring this 
suit to contest its validity, especially when it was allowed to run 
to its close without an action, and is only brought into dispute, 
by the present action, instituted after it had expired. 

The pleader for the respondent argues, that no inference unfet- 
vorable to his client can be drawn from the circumstance of his 
paying the Government revenue for only the two years, 1250 and 

1251 F., and allowing the respondents to pay it for the subsequent 
years, 1252 to 1256 F., because as, afler the Sudder Order of 
llth September 1843, the possession of the appellants was legally 
admitted, it was then for them to pay the revenue to Government. 
Had there been a real amicable understanding between the par- 
ties, the appellants would never, after so much litigation, have 
remwied contented without some express document to that effect 
from the plaintiff. As to the receipts, it is, first, very suspicious 
that there should be no minor or intermediate receipts for the 
whole period, from 1249 to 1253 F., but only one general fariph" 
khnttee for that long term. If the farighkhuttee were genuine^ 
can it be supposed that a part of the arrangement would not have 
been the delivery to one at once of the rupees 700, that had been 
deposited as rents by the appellants in 1843, or can it be believed 
that the respondent would have allowed it to remain undrawn. 
How, too, after so much controversy, was the fyrighkhuUee not 
registered ? Then the witnesses to it are not of the respectable 
class that might have been eiq>ected. As to the delay in brii^ging 
the suit, the plaintiff knew that he could sue, at any time within 
the period of limitation, for the full collections lor the land. 
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Therefore, there was fao necessity for his suing during the curren- 
cy of the lease, to set aside the summary order. It is to be con- 
flidered as most suspicious that the appellants do not profess even 
to haye any document which shows assent from the plaintiff, till 
(taking t\iQ farighkkuttee and receipts together) from 5th Septem- 
ber 1846, to 24th September 1847, or for one year only out of six 
years ; this is most improbable in itself. At all eyents, if the 
judge has erroneously held the second issue to be a mere subor- 
dinate oqe, and has not examined it with all the care and detail 
that woulJ haye been giyen to it had it been treated as the prin- 
cipal issue, which is the light in which this Court regards it, the 
case might again be placed before the judge for further consider- 
ation of that issue. Or, as the appellants admit that they haye 
not paid the rents first, for 1248, and then for 1255 and 1256 P., 
at least that amount shotdd be awarded by a judge in fayor of the 
plaintiff without any reference to the pleas of the appellants, 
which haye no bearing on the question of the rents due for those 
years. 

JunOMBHT. 

The judge has, as it seems to us, been led to an incorrect deci- 
sion in this case,' by treating what was plainly in its nature, the 
first and goyeming issue as to the plaintiff s suit being barred by 
reason of his haying acknowledged the possession and rights of 
the defendants as Sieekadars, and haying receiyed rents from 
them as such as merely a supplementary or minor issue. 

He has eyidently come to the decision of this primary issue, 
under the influence of the strong opinion which he had formed of 
the falsity of the original document of lease, put forward by the 
^pellants, and his statement of his reasoning in regard to the 
issue in question, or respecting the plaintiff ^s subsequent acknow- 
ledgment and receipt of rents in pursuance of the lease, is yery 
brief and not satisfactory. 

The Court haye first applied themselyes to the consideration 
of that issue as being, what the judge himself terms it, one of 
est(H>pel. 

They remark that it is admitted by the plaintiff that, though 
the possession of the defendants in their alleged lease-hold in- 
terest was upheld by the summary appeal order of this Court, dat- 
ed 11th September 1843, in the execution of decree proceedings, 
he, the plaintiff, raised no question in Court in any manner in re- 
spect to that possession but, on the contrary, permitted the lease 
to run its course for nearly seyen years, and brought his action, as 
for tcasUat wrongfully taken, only after the close of the lease. 

The extreme improbability of this continued silence of the 
plaintiff, and of his omission to put in issue, the right of the 
appellants, which had been admitted primd facie by the orders in 
execution, is manifest, supposing that there had been no in- 
termediate amicable understanding between the parties. The 
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failure to bring any suit for that long period, is, to our jud^ents^ 
looking especially to the notorious reluctance of litigants in this 
country to seem, by a tacit acknowledgment, to accept any order 
that they really mean to contend agianst, a nearly conclusive 
proof that the plaintiff was an assenting party to the possession 
of the defendants as his farmer. 

This presumption is greatly strengthened by the fact that, after 
taking the precaution to pay in the Qovernment revenue on the 
mehal, as in denial of the right of possession in the appellants for 
the two years 1250 and 1251 F. S., (11th September 1843, the 
date of the Sudder summary order above cited, corresponds with 
8rd Assin 1251 F.) the plaintiff paid in no revenue for any 
subsequent years, and made no representations whatever to the 
Court in protection of his rights adversely to those of the ap- 
pellants, though he admits that they paid the revenue for the five 
subsequent years, from 1252 to 1256 F. 

These circumstances give such confirmation to the direct 
evidence adduced by the appellants in order to establish the 
farighkhuUee and receipts from the plaintiff, filed by them in the 
case, that we cannot resist the conviction that theirs is the true 
account of the transactions between the parties. 

The plaintiff was by some means brought to acquiesce in the 
lease of the appellants, but by a new question springing up, such 
as that stated by the appellants respecting the proceeds of some 
lands formed^ by accretion on the mehal in 1255 F., their good 
understanding ceased and the plaintiff was induced to repudiate^ 
and to seek to set aside all the rights devolving by the lease on 
his opponents. 

The judge takes no exception to the particular character of the 
evidence by which the documents in question are attested, neither 
does the pleader for the (plaintiff,) respondent, raise any special 
objection against it in this Court. 

The strongest point raised by the pleader for the respondent 
has been, that he has not taken out of Court the rupees 700 
deposited there by the appellants in September and December 
1843, which the farighkhvMee purports him to have given credit 
for as a pajrment to him by the appellants. On this, however, it 
is to be observed, that tYiQ/ari^hldyMee bears date 5th September 
1846, and that the disputes with the appellants certainly arose 
again in little more than a year after that date. He may have 
neglected to take out the money from accident^ or from design. 
But this circumstance is a very minor one, compared with the 
probability arising from his own acts, in allowing the order of 
11th September 1843 to remain for such a length of time in 
undisputed force. 

The terms of the lease, we may observe, were not for any 
merely nominal rent, but for an amount of rupees 650 yearly. 
The gross assets averred by the plaintiff are rupees 1,095. 
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We cannot decree in this action, the renter for any years of the 
lease, for the snit is not for any rents under the lease, but in repu- 
diation of the lease, for wassilat, as for a possession wrongfully 
and fraudulently obtained. 

, For the reasons above given, we think that the plaintiflF is, by 
his own acts, barred from questioning the lease of the appellants. 
We reverse the decree of the judge and dismiss the suit with 
costs. 

We remark that the judge has fallen, upon his own view of the 
case, into an obvious oversight in awarding mesne profits up to the 
date of his decree, or 17th February 1852, whereas the plaintiff 
acknowledges having regained possession of the mehal i^ter the 
expiration of the lease at the close of •1256 F., or 2nd September 
1849. 



The 17th August 1853 

Pebsbnt : 

Sir R. barlow, Bart., ) y ,_. 
J. R.COLVIN, Esq., ]J^es. 

H. T. RAISES, Esq., Officiating Judge. 

Case No. .162 of 1852. 



Regular Appeal from the decision of Mr, C. Steer, Offi^dating Judge 

ofHoogbly, dated 4Ak February 1852. 

THAKOOR DOSS GOSAIN, (Plaintiff,) Appellant, 

versus 

PETUMBER ROY, (Defendant,) Respondent. 

Vaked of Appdlant— Baboo Kishen Kishore Ohose. 

Vaked of Respondent— Baboo Bunshee Buddun MiMer. 

Suit instituted for the recovery of arrears of revenue ; appeal in a suit for 

laid at rupees 4,009, 1 a., 1 jr., 1 jfc., 16 teels. recovery of 

The particulars of this case are detailed in the judge's decision ^^^api^ 

at page 36, of 4th February 1852. rejected, the 

Two appeals are preferred against that decision. We take up ^l*^.^*^® 

that of the plaintiif first. ^ ^^^"Tn a 

Baboo Kishen Kishore Ohose, for appellant. My client bought document (iku- 

lot Halseela on 3rd Bysack 1252, in execution of decree, but in J^fif**]^^®^' 

eonsequence of the defendant tricking, the sale was not confirmed ^l^toufcLracI 

till 7th Bysack 1253. The principal sudder ameen, however, or- ter. 
dered that the putneedars should not pay, except to the collector, 
on the 6th June 1845, or 25th Jeyt 1252. Some putneedars did 
pay in accordingly. The sale was made by the collector, under 
Kegulation XLV. of 1793. By Section XV. it is clear that the 
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former proprietor ha;d certain rights up to the date of the sale, 
and certain right accrued to me from date of sale. The defen- 
dant, in his answer, states he advanced, in 1251, to the zemindar, 
from 27th Bysack to 2nd Poos of that year, the sum of rupees 
2,755-4, being the rents for the year 1252. The receipts put in 
by the defendant are all dated 1252, he does not in so msnj 
words say the advance was for 1 252, but he was writing, in answer 
to my plaint, for balance due in 1252. It must, therefore, be in- 
ferred that he alluded to 1252. 

i^ayments of rents in advance are illegal by Clause 3, Sectioii 
XXIII., Regulation VII. of 1799. 

The ishtdiar issued by the principal sudder ameen was dated, 
as shown, 6th June 1845. Defendant after this paid twice, on 
the 14th Assar 1252 and 11th Assin 1252, to the collector ; inter- 
mediately in Bhadoon, he paid to the zemindar. In his answer, 
he says, he paid, 7th Bysack, to the former zemindars^ what he 
calls peshgee ; Bysack is the first month of the Bengalee year, no 
kist could be due till the close of that month. Defendant does 
not plead ignorance of date of sale, and that, being ignorant of it, 
he paid to Radhagobind. The sale was made after due publicity. 
The whole is collusive between the late proprietor, Badhagobind, 
and the defendant. As to my admission in a petition to the col- 
lector, upon which the judge relies, I urge that if my mookhtear 
did make any such admission, still I cannot be deprived of my 
legal rights, but it is to be observed that the defendant did not 
pay any thing after the date of my alleged admission. But let 
the nature of the alleged admission be examined, it is contained 
in a copy only of a petition on the back of which the mohafiz re- 
ports, that the original bears no official seal or signature, an omis- 
sion which, the collector records, appears to have been an inadver- 
tency. Though I was out of possession in 1252, the zemindaree 
was sold on account of my balances in Srabun 1253. The collec- 
tor deducted all the Government balance* of 1252, from the surplus 
proceeds of the sale for balance of 1253, which were due to me. 

Bunshee Buddu/n Mitter, — The istUekar issued by the principal 
sudder ameen, contains no prohibition of payments of rents to the 
former zemindars. It was only forbidden for three months firom 
Cheyt 1251 to Jeyt 1252. 

Appellant here states, the isktehar was issued on his petition, 
(which is agreed to by the respondent) and it is dated 25th 
Jeyt 1252, and only refers to payments of rents by iJieputneS" 
dare up to the date of lot-bundee. This is no prohibition to pay 
putnee rents generally to the former proprietor. As to the peti- 
tion in which the mookhtear of the plaintiff acknowledged that he 
had no claim to the ptvtnee rents for 1252 B. £., the &ctof its 
having been filed cannot be questioned, since it professes to have 
been written only on the 27th Bysack 1253, and it is set foirth in 
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full in the collector's proceeding of ISih May 1846, or Ist Jejrt 
1253, (only four days afiber the date of writing and it says, that the 

Jilaintiff had no concern with the receipts and payments of rent 
or 1252 B. E. His objections were quite of a different kind, vis,^ 
as to the validity of the pvtnee tenure itself ; how then, after such 
a distinct statement, can he now prefer any claim in regard to the 
rents of 1252 ? 

Then under any circumstances the plaintiff cannot get any 
rents for 1252 in this action, for it is brought wholly on the 
Icvbooleuty whether for the rents of 1252 or 1253 B. £. How can 
that kubooleut be credited ? It professes to have been given in 
1244 B. E., to the former proprietor, Badhagobind. How did the 
plaintiff get possession of it ? He says he got it from Parbutty 
Baneijea, an omlah of Radhagobind's, but he has not summoned 
him as a witness. In another suit^ Parbutty Baneijea entirely 
disclaimed it It is to be pointed out that the kubooleut stamp 
paper was purchased at Chinsurah, near where the plaintiff 
resides. Whereas, the plaintiff had nothing to say to the ptitnee 
in 1244, when the kubooleut was given. The security is also in 
the same paper, which is against the Circular Order of 27th 
October 18iS7. Then the appearance of the paper is of fresh 
writing on an old paper. On such a document, he can get no 
decree from the court. 

In reply, the pleader for the appellant states, that he first denies 
that the suit is only on the kybooleui. The responsibility for the 
rent of 1252, is clear under all circumstances. The fact that the 
plaintff got the kubooleut fix)m Parbutty Baneijea is established 
by the evidence of the witnesses, and the execution of the kubooleut 
is also proved by witnesses. 

Judgment. 

The Court find that this suit is laid exclusivelv upon the kuboo- 
leut filed by the plaintiff, as having been given by the defendants 
to the former proprietor, Roy Radhagobind Singh, which, the 
plaintiff states, came into his possession. 

Upon examination of that paper, we think its appearance as 
contrasted with that of the pottah filed by the defendant, Petumber 
Boy, as having been given to him by Roy Radhagobind Singh, 
to be so suspicious from the character of the paper, ink and writ- 
ing, and from marks of obvious alteration on it, that we cannot 
credit, or give effect to it, as a document on which ajudicial 
decree shoiSd pass. Whatever, therefore, might be the strength 
of the plaintiff's claim upon other grounds, for the rents of tnat 
year, or whatever the points in the decision of the judge as to 
that claim, viewed apart from the kubooleut^ on which we might 
see reason for dissent from his opinion, we cannot interfere with 
his decree, refusing to award in the present suit, the puinee rents 
of 1252 B. E., in favor of the plaintiff. 
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We accordingly dismiss, with costs, the appeal of the plaintiff 
against so much of the decree of the judge as disallows in this 
suit the claim of the plaintiff for the rents of 1252 B. E. 

Thb 17th Aogobt 1853. 
Pbesbnt: 

Sib R. barlow, Babt.,1 r„j-« 
J. R. COLVIN, Esq, I"/*"^*- 

H. T. RAIKES, Esq., Officiating Judge. 

Cask No. 163 of 1852. 



wv^/v^^^^<w»/>^»»»«^^ 



Regular Appeal from the decision of Mr, G, Steer, Officiating 
Judge of Hooghly, dated wi February 1852. 
PETUMBER ROY, (Plaintipp,) Appbllaht, 

versus 
THAKOOR DOSS, (Dbpbndaitp,) Rbspondbht. 
Vakeel of Appellant — Baboo Bumgseebuddu/n Mitter. 
Vakeel of Respondent — Baboo Kishen Kishore Ohose. 

Suit instituted for the recovery of arrears of revenue ; appeal 
DedBion of laid at rupees 4,009, 1 a., 1 ^., 1 Jb. ; ] 6 teels. 
reveweT^^ This is an appeal by the putneedar against so much of the 
reference to the decree of the judge as awarded in favor of the plaintiff, the 
Court's ruling amount of the two kists of Bysack and Jejt 1253 P., in his 
inthe preced- decision in favor of the validity of the kubooleut. 
ing case. ^^ ^^ j^^^^ ^^^ ^j^^ reasons state! in the preceding case, re- 

fused credit to the kvbooletU, the decision of the judffe founded 
on it, for the rents of two months above-mentionec^ must be 
reversed. The reversal will also exonerate the security, Pran 
Ghunder Roy, from the decree, though he has not appealed, he 
having pleaded in denial of the kubooletU before the lower court, 
and his interest, as regards exemption from any responsibility un- 
der the kubooleuty as not a genuine one, being identical with that 
of the defendant, Petumber Roy, who has appealed. 
The plaintiff to pay the costs in both courts. 
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Thb 17th Atoust 1853. 

Prbsbnt : 

Sir R. barlow, Bart., ) y. , , ^^ 
J. R. COLVIN, Esq., ]J^^^' 

H. T. RAIKES, Esq., OffiJating Judge. 

Case No. 449 op 1852. 



Special Appeal from ihe decision of Mr. R. J. Loughnan, Judge 
of City Patna, tmder date the 12^ August 1851, affirming a 
decree passed by Roy Shv/nker Lall, Principal Sudder Ameen 
of that district^ dated \Zik April 1850. 

RAMPERSHAD SINGH ahd others, (Defendants,) Appellants, 

versus 

MUSST. AMEEROONNISSA and others, (Plaintiffs,) 
Respondents. 

Vakeds of AppdUmts — Baboo Kishen Kishore Ohosea/ndMoonshee 

Albans Alee. 

Vakeels of Respondents — Moonshee Ameer Alee and Mr.- J. G. 

Waller. 

This case was admitted to special appeal, on the 30th August ^^^^ ^^^^ 
1852, under the following certificate, recorded by Messrs. W. B. theiawofiimi- 
Jackson and R. H. Mytton. tation ban a 

Mr. R H. Mytton.—" This case is reported at page 91, of the ^l^^eTde" 
Patna Decisions for August 1851. ^ ^ fendanta hold- 

" The plaintiff claims by virtue of inheritance to obtain pos- ing possession 
session of a share of the property of her deceased brothers, Tez ^^^ the™*ac- 
Alee and Moheb Alee, who died eighteen years before the suit §^' having 
was instituted. The defendants hold possession under deeds been brought 
equivalent to a mortgage, which the plaintiff seeks to set aside ^J^^^^" ^?^ 
as void, in consequence of their having been executed by a person *£ action ac- 
who had no authority to execute them, during the minority of the crued to the 
said Tez Alee and Moheb Alee. pJ^^^^"^-^ ^l" 

'' The law of limitation was pleaded in both the lower courts iowot court 
as a bar to the hearing of such a suit, but the plea was overruled, revened. 
the principal sudder ameen considering a settlement made 
with the defendants, to be the real cause of action and finding 
that that settlement was made within twelve years of the institu- 
tion of the suit. 

" The judge held, that as defendants plead that the property 
was in their possession by right of mortgage, limitation did not 
apply under Section XIV., Kegulation III. of 1793. 

" It is now pleaded in special appeal, that the suit was not for 
redemption of a mortgage, but by virtue of inheritance from 
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persons who died more than twelve years previous to suit, and 
that the law of limitation does apply. 

" If the suit had been in the ordinary form of redemption, no 
doubt the law of limitation would be no bar to the suit, but it is 
not so ; it is to test the validity of a mortgage by a person whose 
right of action arose eighteen years before tibe institution of the suit. 

'* I question very much whether such a suit as this, repudiating 
the mortgage and seeking to have it pronounced invalid, is ex- 
cepted from the ordinary general rule of limitation. I therefore 
admit a special appeal to try whether it is so or not."' 

Mb. W. B. Jackson. — " I agree in admitting the appeal to try 
whether the plaintiff can, under all the circumstances of the case, 
question the validity of the mortgage ; or whether this is barred 
by lapse of time ; if, as has been stated by the vakeel, the plaintiff 
was a minor at the time of the execution of the last mortgage 
after the death of Tez Alee and Moheb Alee, from whom she 
claims by inheritance, it seems to me that the mortgage was good 
as it was executed by her brothers, who were her legal guardians ; 
moreover, as regards the previous mortgages, the major brothers 
having executed them, they were good as regards the minor brother's 
shares. I am disposed to think, that the mortgages are all valid. 

" I therefore admit the special appeal on a second point, viz., 
whether, if the plaintiff can question the validity of the mortgages, 
they are not good and valid.'' 

Baboo Kishen Kishore Qhose, for (appellant,) defendant. — Plain- 
tiff sues on her right of inheritance to the estate of Tez Alee and 
Moheb Alee her brothers, who were minors at the time of the 
execution of the mortgage by Musst. Mullema, mother, and Deedar 
Alee and Punnah Alee for themselves, and on behalf of the 
plaintiff and the two minor brothers. 

The claim is only for plaintiffs share of the estate of her two 
minor brothers. Moheb Alee, died 1235 Fuslee or 1827 A. D. Tez 
Alee died 1238 Fuslee or 1830 A. D. The suit was brought 25th 
May 1848, calculating &om the deaths as above stated after the 
lapse of much above twelve years ; if Musst. Mullema and the 
otners had no authority whatever to act as they did for Tez Alee 
and Moheb Alee, the plaintiff ought to have sued within twelve 
years. 

She does not plead minority herself, and it was incumbent on 
her to come into Court within the prescribed period. Had she 
sued, no lapse of the period allowed by law could be pleaded, 
but my client denies their right to sue now as they do for 
reversed of mortgage. 

My client has neld, as mortgagee, since September 1822 or 
Assin 1230 Fuslee. 

Mr. J". G. Waller, contra, — Submitted whether the law of 
limitation could be made applicable to the case at all, inasmuch 
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as the transaction was of the nature of a mortgage, every cir- 
cumstance connected with which might be questioned at any 
period before an absolute right vested in the opposite party. 

Judgment. 

We are of opinion that the limitation law does apply to this 
case. The cause of action as regards the plaintiff arose on the 
deaths of her minor brothers. The defendants aver that they 
have long been in possession of the farm, on advance made to the 
mother of the minors and Deedar Alee and Punnah Alee. The 
object of the suit is protanto to set aside the deed on which the 
defendants rest their claim, and to ol^ain possession with mesne 
profits, on plaintiff's share as heir to the minors and to test the 
validity of a mortgage on the ground of the want of legal authority 
of the mother and brothers to bind the interests of the minors. 

If they had any doubts as to the validity of the mortgage, she 
should have raised the question within twelve years from the date 
that her right was created ; this is clearly the principle laid down in 
Section XIV., Regulation III. of 1793 ; having failed to appear and 
to make her demand within the prescribed period, her plaint must 
be dismissed with all costs. The lower court's decisions are reversed. 



The 17th Auoust laSS. 

Present : 

Sir R. barlow, Bart., \j. 
J. R. COLVIN, Esq., ]J^9es^ 

H. T. RAIKES, Esq., Officiating Judge 

Case No. 130 op 1852. 



Regular Appeal from the decision of Mirza Mahomed Sadiq Khauy 

Principal Sudder Ameen of SamUy dated 17th November 1851. 

RAM NILHUN SINGH and others, (Plaintipfs,) Appellants, 

versus 

SHAIKH MAHOMED IBRAHIM and others, (Defendants,) 

Respondents 

Vakeel ofAppeUants — Baboo Ramapersaud Roy. 

Vaked of Respondents — Moonshee Amser Alee. 

Suit for recovery of money advanced on a deed of absolute sale, Action tore- 
valued at rupees 1 3,720. JLTo^Su 

The plaint sets forth that Eazee Amjid Alee, the ancestor of bTnd^" Tn the 
defendants, took from the plaintiffs rupees 6,000, on a conditional pi©a that they 
sale of mouzah Bidhurbhoo, and also borrowed from them rupees ^^^^ ^aI^^ f 
6,860 in bonds ; that in order to settle theii: debts, the defendants J\e^ rejected, 
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Hie deed of 
sale haying 
never been 
completed, and 
the draft of it 
cancelled with 
the consent of 
thepartiea. 



agreed to sell to them the property named in the plaint for rupees 
28,401. 

Of this amount, rupees 12,860 was to be deducted in payment of 
the above debts, rupees 2,000 to remain in deposit to pay off an 
advance made by a farmer, and the balance rupees 13,541 to be 
disbursed to other creditors of the defendants ; that a bill of sale 
was accordingly executed and the old bonds held by plaintiffs re- 
turned to the defendants, but in consequence of the plaintiffs refus- 
ing to pay the defendants rupees 13,541 in cash, contrary to the 
agreement, the defendants refused to complete the sale, and the 
kubala was then withdrawi^om the kazee's office, where it had been 
deposited for registry. In consequence of this breach of contract^ 
the plaintiffs sue the defendants for the amount of the bond debts 
due to them. 

The defendants admit that the plaintiffs hold a conditional sale 
deed for rupees 6,000, and in their representation that their an- 
cestor Eazee Amjid Alee had given them bonds for certain monies, 
borrowed from them, they consented to sell the property detailed 
in the plaint for rupees 28,401, receiving in payment the bonds 
alluded to and cash to the amount of rupees 13,541. After the 
deed had been prepared and left with the kazee, it was recalled 
and cancelled in consequence of some error in it, and the stamps 
for a new deed were p^jrchased Before dmwing up the new deed, 
the plaintiffs were called upon to produce the lx)nc[s alleged to be 
held by them and to pay down the rupees 13,541 agreed upon, 
but the plaintiffs did not do so, and the sale deed remamed 
unexecuted. 

The defendants now deny having received the bonds as averred 
by the plaintiffs and allege that, as Eazee Amjid Alee died on the 
30th Phalgoon 1241, and the plaint was filed on the 15th May 
1850, a period of sixteen years has already elapsed since the date 
of his death, and as plaintiffs sue for the amount of certain bonds, 
they are not only bound to produce them, but to sue separately 
on each of them. 

The principal sudder ameen dismissed the claim, ruling that as 
the kubala had been cancelled, no suit could be brought upon it, 
and that plaintiffs were bound to sue for the bond debts, in the 
documents on which such debts are founded. 

Baboo Ramapersaud Roy, for the appellants. — Although the 
suit is ostensibly laid on the kubala, the whole purport of the 
suit could only be for the enforcement of those bonds, which this 
kubala acknowledges, and though the bonds are not now in the 
possession of the appellants, yet evidence of them can be pro- 
cured, and this kubala is in itself proof of their existence. 

Judgment. 
This suit is for the recovery of money said to be due on certain 
bonds ; these deeds are not put in, nor are the dates of their exe- 
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cation given, but a deed of absolute sale professing to have been 
drawn up between the parties, and reciting the existence of cer- 
tain bond debts, which were to have been satisfied under its con- 
ditions, issubstituted for these documents and the claim grounded 
upon it The court observe, that such a claim cannot be sustained 
in such a form. The deed of absolute sale referred to was never 
acted on, nor completed, but was cancelled by the mutual consent 
of the parties. This action is now brought eleven years, eleven 
months and thirteen davs after the date of that deed, to realize 
the amount of certain alleged bond debts, which, had the deed of 
sale been completed, would have been isxtinguished under its ope- 
ration, but are now said to be revived in consequence of that deed 
being cancelled. The court are of opinion, tnat the deed itself, 
under such admission of its inefficacy, cannot be made the founda- 
tion of any suii^ and that the ^plaintiffs) appellants are not entitled 
under its conditions to any hearing on the subject of the bond 
debts, for which separate suits must be instituted. 

The appellants' pleader has endeavoured to contend that the 
suit might be allowed to stand as one for a general settlement of 
account, on the ground that it is professed by the plaintiffs that at 
the time of settling the sale transactions, tne bonds were taken 
away by the defendants. This, however, cannot be permitted in 
the present action, which has no such original scope or purpose, 
and is manifestly a mere attempt to bring in, just within tne limi- 
tation term, a number of claims of debt of which the due dates 
are not specified, and which (independently of its being necessary 
to bring them forward in separate suits,) would, it is to be strongly 
presumed, have been inadmissible from lapse of time. 

We therefore entirely concur with the principal sudder ameen 
in dismissing the claim, and dismiss this appeal with costs. 
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The 17th August 1853. 

Present : 

Sir R. barlow, Bart, \j^^ 
J. R COLVIN, Esq., j '^'^^' 

H. T. RAIKES, Officiating Judge. 

Case Na 109 op 3853. 



Regular Appeal from the decision of Roy Shunker LaU, Principal 
Sudder Ameen of Patncir, dated the 7th January 1852. 

GURISHAM KOW^R, ^Plaintiff,) Appellant, 

versus 

DEB SINGH AND OTHERS, (Defendants,) Respondents. 

Vakeel of Appellant — Baboo Qobinchunder Mookerjecu 

Appeal laid at rupees 1,101, 5 a., 9 p, 17 krantSy being part on 
aiiratxled^atthe *^^^^^* ^f interest dismissed by the lower court 
Bum fixed by Oobinchunder Mookerjea, — The plaintiff sued for maintenance 
appeTious de- from 7th September 1847 to 26th April 1850, upon the strength 
cree, with in- ^f ^ judgment passed between the parties on the 6th Septem- 
anSire^ which ^er 1847, in the Sudder Dewanny Adawlut, by which the 
the defendant defendants were required to pay rupees 200 per month to the 
had ^*^h«Jd plaintiff for the period of twelve years, antecedent todate of plaint 
tiff™ ^^ "in that suit 

The defendants pleaded much of the property, from which these 
monthly payments were realized, had been sold in satisfaction of 
the former decree, and that plaintiff is not entitled to any main- 
tenance at all, as she does not live as a Hindoo widow ought to do. 
The principal sudder ameen has awarded to plaintiff the sum 
of rupees 200 per month, with interest from date of plaint and 
onwairds. The appeal is preferred ex-parte with the view to ob- 
tain the interest decreed to her by the lower Court, rupees 1,032-8 
annas, which was claimed in the plaint from the dates above 
given. 

Judgment. 
The principal sudder ameen has assigned no reason for not giv- 
ing the interest claimed by plaintiff. He was probably induced to 
withhold it with reference to the Court's decision of 1847, where 
interest was disallowed on the score of delay in the institution of 
the action. 

There was, however, no delay on the part of the plaintiff in the 
present demand, and the Court see no* reason for refusing the 
claim of interest upon the monthly allowance of rupees 200 award- 
ed by the former decree, from the date claimed in this plaint, 
inasmuch as the defendants have in defiance of their decree 
withheld plaintiff**s just rights. 
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The principal sudder ameen's decision is then amended and 
judgment passed in faTor of the appellant with costs of appeal 

Thb 22nd August 1853. 
Present : 



fes. 



J.R.COLVIN,EsQ.,\y. ,^ 
J. DUNBAR, EsQ.,/*^^*^^ 

Pbtition No. 341 op 1853. 



In the matter of the petition of Sufder Allee Seekdar, filed in this 
Court on the 31st May 1853, praying for the admission of a special 
appeal from the decision of Mr. G. D. Wilkins, officiating additional 
judge of Backergunge, under date the 28th February 1853, rever- 
sing that of Moulvee Mahomed Eulleem Khan, principal sudder 
ameen of that district, under date the 24th June 1848, in the case 
Sufder Allee Seekdar, petitioner, plaintiff, versvs Khajeh Abdool 
Alee, defendant. 

It is hereby certified that the said application is granted on 
the following grounds : — 

This is a suit by the plaintiff (petitioner) to reverse a sum- 
mary decree for rent. 

The principal sudder ameen reversed the summary decree on 
the ground tnat the payments of rents of the two or three years, 
previous to the institution, of the suit, had not been proved by the 
defendant to be in accordance with his claim, and that he had 
also failed to prove the disputed parcels of land to be in the 
possession of the plaintiff. 

On appeal the officiating additional judge reversed the decision 
of the lower court. His judgment will be found at pages 31 
and 32 of the printed Decisions of zillah Backergunge, for the 
month of February 1853. 

The officiating additional judge does not say, that the douj on 
which his decision is founded, had been signed by the respondent, 
(petitioner,) and no proof of payment at the rate claimed was 
adduced. The court do not understand, therefore, upon what 
grounds he awards so much. The question is not what the 
defendant might have sued for in a regular suit on the doul, but 
whether the collector was right under the circumstances and in 
the absence of express engagements, in awarding the sum sued 
for summarily. 

The pleader for the respondent urges, that the settlement of 
the mehal was made under Regulation VII. of 1822, and that 
whatever may be the effect of the general law. Regulation VIII. of 
1831, as regards summary suits between land-holders and their 
tenants, that law cannot over-rule the provisions of Section IX., 



Remand on 
application for 
special appeal, 
the lower ap- 
pellate court 
having upheld 
a summary de- 
cision in an ac- 
tion for rent 
which the 
plaintiff had 
sued to reverse, 
under Regula- 
Uon VIII. of 
1831. A col- 
lector can only 
award summa- 
rily payments 
of rents as paid 
in past years, 
to the exclu- 
sion of all 
claims to in- 
crease except 
on proof of 
himdfide writ- 
ten agreement. . 
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itegulation VII. of 1822, wherein it is distinctly provided that 
no decision should pass in contravention of the terms of the set- 
tlement made according to that law, unless by means of a regu- 
lar suit. The Court observe, however, that according to Section X^ 
Regulation VIII. of 1831, whereby the then existing rules re- 
garding summary suits were modified, the simimary jurisdiction 
of collections was restricted to the object of enforcing payments 
of the rents paid in past years, to the entire exclusion of all 
claims to increase, except on uproot of bond fide written engage- 
ments to such increase. We admit the special appeal and, annul- 
ling the decision of the additional judge, we remand the case, in 
order that he may determine whether, with reference to the view 
of the law above indicated, the collector was right in giving a 
decree for the rent claimed on the proofs before him, or whether, 
as asserted by the plaintiff, (petitioner), the issue of a notice under 
Sections IX. and X., Regulation V. of 1812, was indispensable 
previous to the demand from him of increased rent. 



Remand aa 
above, the 
lower appellate 
court having 
omitted to 
notice the 
grounds on 
which the 
judgment of 
the court of 
first instance 
was based. 



The 22nd August 1853. 

Pbbsent : 

J. 

J. DUNBAR, Esq., 

Petition No. 357 op 1853. 



R,C0LVIN,E8<i.,J^^, 



68. 



/»^«^rt/W»^«A/*<V«A^» 



In the matter of the petition of Bhagiruttee Agrawala, filed in 
this Court on the 8th June 1853, praying for the admission of a 
special appeal from the decision of Indergohain Soroomelliah, 
sudder ameen of zillah Sheebsagur in Assam, under date the 
24th February 1853, reversing that of Eirteenauth Phookun, 
moonsiff of Sheebsagur, under dates the 30th January 1852, in the 
case of Bhagiruttee Agrawala, (petitioner,) plaintiff, versus 
Roochram Haree, Defendant 

It is hereby certified that the said application is granted on the 
following grounds : — 

This was a suit for the recovery of rupees 31-8-6, value of 
goods, as per account. The defendant denied the claim as 
against himself; he said he was present when three other persons 
bought the goods and that the plaintiff, not being able to, find 
them, had unjustly made him responsible. 

The moonsiff gave the plaintiff a decree on the following 
grounds : — 

First, — That the claim was proved by the evidence of the 
witnesses examined. 

Secondly, — That the plaintiff himself had taken his oath to the 
truth of his statement and demand. 
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Thirdly^ — That the writing in the acknowledgment of the 
itillanamah made by the defendant, corresponded with that in 
the khata account filed by the plaintifi^ and that the defendant 
had brought forward no evidence to prove the special defence 
set up by him. 

On appeal the sudder ameen reversed the order of the lower 
court remarking, that the plea of the defendant was proved, farst^-^ 
because the defendant denied the claim, and secondly, — ^because on 
comparing the signature of the defendant on the acknowledg- 
ment of the itillanamah, with that of the vakalutnamah, they do 
not, in his opinion, correspond, and there is some alteration in 
the stun total in figures and no entry in words. 

The sudder ameen has not noticed even one of the grounds 
upon which the moonsiff proceeded ; before setting aside the claim 
of that officer, he should have shown that the reasons, especially 
those relating to the direct evidence for the plaintiff which led 
the moonsiff to consider the claim proved, were insufficient It 
by no means necessarily follows that the claim is bad even if the 
objection taken by the sudder ameen be admitted. We admit 
the special appeal and remand the case, in order that the sudder 
ameen may pass a firesh decision, after duly considering the 
several grounds upon which the moonsiff founded his decree. 

The 22in) August 1853. 

Present : 

J. R COLVIN, Esq., ) , , 
J. DUNBAR, Esq., K^^' 

Petition No. 351 op 1853. 



In the matter of the petition of Ram Doolal Sein, filed in this Remand 
Court on the 4th June 1853, praying for the admission of a special aa above, with 
appeal Irom the decision of Syud Al)bas Alee Khan, principal wference to 
sudder ameen of Dacca, under date the 23rd Februwy 1853, aflSrm- ^® th^^^ 
ing that of Nuruttum Mullick, moonsiff of Naraingunge, under of Taranee- 
date, the 14th August 1850, in the case of Ramjoy Chuckerbutty and kan* Lahoree 
othera, plaintiffs, versiLS Ram Doolal Sein and others, defendants. ®"^ ^^^^ 

It is hereby certified that the said application is granted on the 
following grounds : — 

This was a suit for possession of a tank and some land adjoin- 
ing it, against three co-sharers, Ramdoolal Sein, Ramchum Sein 
and Petumber Sein. The moonsiff gave a partial decree against 
all the defendants. Ramdoolal Sein alone appealed without 
making the other two co-sharers respondents, and without giving 
in his grounds of appeal, any special explanation of the reason of 
their not being mc^e in any way parties to the appeal The 
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principal sudder ameen reyersed the decision of the moonsiff and 
dismissed the claim into to. 

On the 8th of December 1851, a special appeal on behalf of the 
plaintiff was admitted by this Court, and the case was remanded. 
The principal sudder ameen was directed to re-consider all the 
merits of the suit, and record a fresh judgment, in the event of 
his finding that the appeal could be proceeded with, with reference 
to the decision of this Court, in the case of Eadhamadhub Dutt 
and another, verstis Nubkishen Baboo and another, of the 18th June 
1851 and in that of Neel Madhub Paulit, of the 9th September 
1851, It was laid down in those decisions that a court cannot pass 
any order, excepting as affecting the party, who out of several 
defendants may alone appeal against a decree, and that a co-sharer 
appealing singly is bound to specify the exact amount of his own 
share, and to make his co-sharers not joining in the appeal with 
him, respondents, so that the decree finally given in the appeal 
may be definite and clear in regard to the precise interest of the 
one appellant. 

The principal sudder ameen has dismissed the appeal without 
going into the merits of the case, on the grounds that the appellant 
taow declares himself the sole proprietor of the property claimed, 
his declaration to this effect being supported by the other two 
defendants, whereas he had said nothing of the kind, either in his 
answer to the plaint, or in his moojibat of appeal. He concludes, 
therefore, that the whole thing is a mere trick on the part of the 
three defendants in the lower court, to put up the appeal in such 
a form as to be admitted, and so to evade the objections to its 
being heard, which must otherwise present themselves with refer- 
ence to the orders of this Court. 

As Ramchuim Sein and Petumber Sein did not appear in the 
lower court at all, their present disclaimer may be perfectly 
honest, but however this may be, it has been ruled in the case of 
Tarneekant Lahooree and others, appellants, versus Bhuguruttee 
Deba, respondent, decided in this Court on the 7th June 1852, 
that when the point at issue in a suit as regards the defendants is 
identical and turns on one ground of title which is common to 
them all, it is competent to any one of the co-defendants to 
appeal against the whole decree and the courts may reverse the 
decree in favor of all the defendants, though not joining in 
the appeal. The appeal of the petitioner must be heard, whether 
he be, as he alleges, sole owner of the property sued for, or entitled 
only to a share in common with the other two defendants. We 
therefore admit the special appeal and, annulling the decision of 
the lower court, we remand the case for trial on its merits with 
reference to the principle in the case of Tarneekant Lahooree 
and others above cited. 
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Thb a2ND August 1853. 
Present : 
Sir R. barlow, Bart., Judge. 
H. T. RAIKES, Esq., OffictaHrig Judge. 
Petition No. 272 op 1853. 



In the matter of the petition of Budishoree Sahee, filed in this 
Court, on the 10th May 1853, praying for the admission of a special ap^^SS^ ftS 
appeal from the decision of Mahomed Sadiq Ehan, principal special appeal, 
sudder ameen of zillah Sarun, under date the 18th February 1853, ^« decision of 
affirming that of Syed Mahomed Wazed, moonsiff of Sewan, under j^iiate'^^urt" 
date the 22nd July 1851, in the case of Luchmun Eower and others, being insuffi- 
plaintiffs, versus Budishoree Sahee and others, defendants. cient on the 

It is hereby certified that the said application is granted on the ^^n®,!J![^by 

following grounds : the (defendant) 

PlaintiS sued for possession of estate of Surb Sahee, the one appellant 
is his widow and the other his daughter. Defendants are of the 
same family and plead limitation against the claim. 

The moonsiff decreed for plaintins and his decision was upheld 
by the principal sudder ameen. 

Petitioners urge, that the principal sudder ameen's decision has 
altogether avoided any discussion upon, and has omitted all rea- 
soning upon the plea of limitation as taken before him. That no 
act of proprietorship was established, as having been exercised 
within twelve years from date of plaint, by the plaintiffs. The 
principal sudder ameen has been satisfied with saying, that 
plaintiffs allege dispossession in 1850, and the witnesses so prove 
it, that no documentary evidence of a division between the bro- 
thers of Surb Sahee has been produced, and no reason assigned for 
its not being produced, and no ground in the decision given for 
dispensing with primary evidence and accepting secondary on such 
a point, and that a single action, brought by the mother and 
daughter jointly, is bad, for they have no community of title. 
These defects are most apparent in the principal sudder ameen's 
decision. 

The bare assertion by plaintiffs that they were ousted in 1850, 
supported, as the principal sudder ameen says, by their witnesses, 
is very insufficient evidence in a case of this nature. The 
defendants pleaded limitation in their answer, urged the death of 
Suroop so long ago as 1228 Fuslee, and pleaded their own 
possession. 

The evidence of witnesses alone without some clear and well 
established proof of acts showing proprietorship, is by no means 
safe ground for an award against parties in possession. The 
Court Airther remark, that in a claim of right to mherit property 
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under a division, said to have been made amongst the members 
of the family long before the absence of a deed of division, is a 
serious flaw in the chain of evidence. They reverse the principal 
sudder ameen's decision, remand the case to the principal sudder 
ameen, who will fully consider the pleas above urged, and pass a 
fresh decision on the merits of the case. 



Remand ag 
above, the 
the lower ap- 
pellate court 
not having al- 
lowed the (de- 
fendant,) ap- 
pellant before 
him to impugn 
the moonaiff*8 
decision, on 
the demerits 
of the plain- 
Ut^* case as 
divulged by 
his own show- 
ing in the suit 
which had 
been decided 
ex-parte 
against the de- 
fendant. 



Thp 22kd August 1863. 
Presbnt : 
Sir R. barlow, Bart., Judge. 
H. T. RAIKES, Esq., Officiating Judge. 
Pbtition No. 243 of 1863. 



In the matter of the petition of Mr. 6. P. Simpson, filed in this 
Court, on the 2nd May 1863, praying for the admission of a speci- 
al appeal from the decision of Roy Ramlochun Ghose, principal 
sudder ameen of zillah Nuddea, under date the 6th February 
1853, affirming that of Ramkomul Roy Chowdree, moonsiff of 
Meherpore, under date the 30th November 1852, in the case of 
Radhanath Bhutacharge and others, plaintiffs, versus Mr. 6. P. 
Simpson, defendant. 

It is hereby certified that the said application is granted on 
the following grounds : 

The plaintiff sued the defendant in the moonsiff's court for 
balance of rent. The defendant's pleader, before filing an answer, 
took leave of absence ; he had been called upon on two different 
dates, first the 22nd September 1862, to file one in five days, and 
again on the 6th October idem in three days, but failed to do so. 
On the 17th November the moonsiff issued a notice upon the 
defendant to appear in person or by vakeel within seven days. 
The pleader who had been absent did appear within those seven 
days, and on the 22nd November the moonsiff gave an order for 
ex-parte decision, and decided it accordingly on the 30th Novem- 
ber idem. 

The defendant appealed to the principal sudder ameen and 
urged sundry objections to the moonsiff s decision, in favor of the 
plaintiffs, as arising out of their own statements, which on being 
considered he said would render it void. 

The principal sudder ameen did not touch upon these points 
in his decision, which rested altogether upon the laches of the 
defendant in the moonsiff s court, and which was the ground of 
the decisions of both the courts. 

The petitioner, appellant, before the principal sudder ameen 
was fully entitled to be heard on the record, see the case of Bun- 
warie Lall, appellant, page 116, decision Sudder Dewanny 
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Adawlut, 27th January 1863, by the Court at large, on the 
demerits of the plaintiff's case as divulged by his own showing, 
and by the moonsiff 's decision in his favor. But he was not 
admitted to plead on these points by the principal suddcr ameen. 
The case is remanded therefore, to that officer who will re-try it 
with reference to the above remarks. 



The 22nd August 1853. 

Presbnt : 

J. R. COLVIN, EsQ.,1 y. ,_ 
J.DUNBAR, Esq., 'i^^ffes. 

Petition No. 263 of 1852. 



In the matter of the petition of Anundmohim Gossain, filed in Remand as 
this Court, on the 6th May 1853, praying for the admission of a above the lower 
special appeal from the decision of Mr. W. J. H. Money, judge of g^J^^j"^ 
zillah 24-Pergunnahs, under date the 12th January 1853, reversing nonsuited the 
that of Mr. H. S. Thompson, sudder ameen of that district, under plaintiff on the 
date the 23rd June 1851, in the case of Anundraohun Gossain, g^''°^^^ was 
plaintiff, versus Mohinee Mohun Gossain and others, defendants. multifiuSousr 

It is hereby certified that the said application is granted on 
the following grounds : 

The judge's decision in this case, will be found at pages 5 to 8 
of the printed decisions of zillah 24-Pergunnahs, for the month of 
January 1853. 

The action was brought for the re-opening of a water-course, 
re-excavatiofta of a pond, the re- opening of the mouth of a bridge 
and for the upholdmg of certain pillars placed as a boundary line. 
The judge nonsuited the plaintiff on the ground that the plaint 
was multifarious, comprismg distinct acts of alleged wrong, com- 
mittedat distinct periods. In support of his opinion on this point, 
he referred to the budder Court's decision in the case of Petumber 
Chuckerbuttee and others, appellants, versus Eanee Sumomayee 
and others, respondents, dated the 2nd September 1850. 

The judge is wrong in regard to the precedent quoted, as applied 
to this case. That precedent goes on the point of entirely distinct 
acts of alleged wrong, committed at distinct periods by distinct 
parties who could have no privity with each other, and could not 
be co-defendants as to any of the claims. In this case the main 
object of suit is to uphold a former decision, and to obtain posses- 
sion of land stated to have been encroached on by the defendants 
within plaintiff's limits, on which the defendants made a new 
claim, after enclosing the old one for the keeping open of which 
the former decision provided. From the decision it appears, that 
the main plea of the defendant (petitioner) was, that the plain- 
tiff himseU' had filled up the original water- course, placed pillars 
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to show that it was within his boundary line, and made a new 
claim, by encroaching on the public road. Now there is no reason 
why those conflicting claims as between the parties, whose ances- 
tors were represented in the first suit, should not be tried toge- 
ther; they are evidently closely connected ^with one common 
ground of action. If any parties have been made defendants^ 
whose ancestors were not in the former suit, so as not to be 
bound by the award in its decree, it will be within the compe- 
tency of the court to strike them out, and to issue any order 
that may be equitable as to their costs in the present action, but 
there is no reason why the whole case, as between the original 
parties or their representatives, should not be had. We accord- 
ingly admit the special appeal, and annulling the decision of the 
lower court, we remand the case, in order that the judge may 
dispose of it on the merits, with reference to the foregoing 
observations. 



The 22nd August 1853. 

Presbnt : 

J. R COLVIN, Esq., \ r ^ 

J. DUNBAE, EsQ.r r"^""- 

Petition No. 349 op 1853. 



BeroaDd as 



In the matter of the petition of Ramkishore Sumeedhar and 
aboT^the ^ another, filed in this Court, on the 4th June 1853, praying 
lower courts for the admission of a special appeal from the decision of Mr. G. D. 
haying failed wntins, officiating additional judge of Backergunge, under date 
^e^^Mi^s^ the 7th March 1853, affirming that of Mahomed Kulleem Khan, 
right to sue as principal sudder ameen of that district, under date the 25th 
^h^b^*? °hi November 1848, in the case of Radhamohun Dass, plaintiff, versus 
purchasebeiDg Ramkishore Sumeedhar and others, defendants, 
denied by one It is hereby certified that the said application is granted on 
of the defen- ^jje following grounds : 

^^' The decision of the additional judge is recorded at page 60 of 

the published decisions of zillah Backergunge, for the month of 
March 1853. 

The plaintiff sued to recover the amount of a bond. 
The principal sudder ameen decreed the claim, and the addi- 
tional judge confirmed the decree. 

The plaintiff comes into Court, alleging himself to be the pur- 
chaser of the bond, but Ram Radha, one of the parties, who lent 
the money, denies the kabala to plaintiff. The first point for 
determination was, whether the bond had been sold or, not, as if 
its sale were not proved the plaintiff could not sue. We admit 
the special appeal and annulling the decision of the lower court, 
we remand this case^ in order that the judge may pass a fresh 
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decision after determining whether the bond was really sold 
to the plaintiff as he alleges. 

Thb 23bd August 1853. 

Pbbsbnt : 

Sir R. barlow, Bart., j ^^^ 
J. R. COLVIN, Esq., j^^^^- 

H. T. RAIKES, Esq., Officiating Judge, 

Case No. 168 op 1852. 

Regular Appeal from ihe decision of Mahomed Rufiq Khan, Prin- 
cipal Suader Ameen of ZiUah Behar, dated 26th February 
1852. 

SHEIKH MUKHDOOM BUKSH and others, (Plaintiffs,) 

Appellants, 

versus 

MUSST. ROWSHUNandSYED ABDOOL ALEE, (Defendants,) 

Respondents. 

Vakeel of Appellants — Moonshee Ameer Alee. 

Vakeels of Respondents — Mr. Waller, Baboo Kishen Kishore 
Ohose and Moonshee Murhamut Hossein. 
Suit for surplus proceeds of an auction-sale, laid at ru- Appeal dis- 

pees 6,391-4-8. missed with 

Moonshee Ameer Alee, for appellants, plaintiffs. T^tiffh vi 

My clients have a title as naving advanced money on the token no m^? 

estate, the surplus proceeds of which have been made over to the emes to attach 

respondents, and again our decree was against all the sharers in ^^ ^^^c %. 

the estate while the defendant had judgment against, only in Su^on*^ ^ 

execution. which he held 

On the 6th July 1830, the estate* Jrd of Hyatpore was pledged » mortgage. 
to my client, and until my claim against the proprietors who mort- 
gaged to me was paid, the defendant was not entitled to the 
surplus proceeds of the revenue sale, in execution of her decree. 

Again my client had judgment against all the sharers, and is 
dated the 20th July 1836, and defendant had no title to take 
more than enough to satisfy the decree against the one sharer 
indebted to her. 

The amount due for this one sharer's debt being paid to defen- 
dant, I am entitled to the remaining surplus to the amount of 
my advance and decree thereon. 

Cheela Singh was indebted to her in the amount oi rupees 735, 
and she could recover that sum only. 

Judgment. 

The Court observe, that as the appellants' pleader admits there 
was no attachment on the plaintiffs' part, at any period, of the 



Digitized by VjOOQ IC 



( 750 ) 

surplus proceeds of the Government sale, and also admits that his 
advanceswere made on a portion only of the estate sold for balance 
of revenue, and as his (plaintiflFsO decree was only a money decree, 
execution of which was not taken out or even applied for, when 
the defendant under order of court received the amoimt due to 
her from the surplus proceeds, he can have no claim whatever 
to recover money thus made over to the defendant in due course. 
The plaintiffs claim, a decree against the late proprietors of Hyat- 
pore, was a personal one in satisfiiction of money due, and the 
amount could only be realized after attachment duly enforced. 
We dismiss the appeal with costs. 

The 23m) August 1863. 

Prbsbnt * 

Sib R. barlow, Babt., ) y. , , _ 

J. R. COLVIN, Esq., ^J^^- 

H. T. RAIKES, Esq., Officiating Judge. 
Case No. 5 of 1852. 



Regular Appeal from the decision of Moulvee AAruff Hossein^ 
Principal Sudder Ameen of ZiUah Hazareebagh, dated the I2ik 
August 1852. 

TEKAIT OODOYNARAIN DEO, (Plaiotipf,) Appellant, 

versus 
THUN NARAIN DEO, (Defendant,) Respondent. 

Vakeels of Appellant— Moonshee Ameer Ali, Mr. J. G, FoZfcr, 
and Aftabuddeen. 

Vakeels of Respondent — Bahoos Kishen Kishore Ghose and 
Rama^persaud Roy. 

Appeal dis- SuiT for possession by right of inheritance of village Satgaon, 

the^^p ^ The issue in this case is one of fact, depending on the claim 

court affirmed of the appellant, to be the son by the wife of Uie last Tekait of 
eviden^^th^ the Satgaon zemindarry in the Hazareebagh agency. The claim 
^^iiMd legiti! ^^ ^^^^ summarily rejected by the aeentto the Governor Gene- 
macy of the ral in 1844, and it is dismissed in the decision, from which the 
peti^tT' h^ present appeal is laid, by the principal sudder ameen, who gives 
Sufficient, ^ ^^ reasons stated in the note* subjoined for the opinion formed 

and no public by him. 

b^^ tSI^^^ Issues submitted by the pleaders for the appellant : — 

assert his right " 

all^ f*th vf * ^^^ taking into consideration the drcumetances of the case, I am of 

^^^ opinion that Oodoynarain Deo is not the begotten son of the deceased, 

Tekait. It is not improbable that for this purpose, the plaintiff, at the time 

of her going to and arriving at Leda,had given out what she now alleges. 

But it is not the custom that women, in a state of pregnancy, go abroad and 
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First, — Is it not established by the evidence on the record, that 
Tekait Oodoynarain Deo is the real son of the late Tekait Dhunin- 
narain Deo, as alleged by the plaintiff? and is he not according 
to the Hindoo law of inheritance, the regulations of Government 
and the usage of the 'country entitled to the guddee zemindaree, 
&c., sued for, and is it not also proved that the defendant is not 
a lawful son, and that he had no title to inheritance ? and is the 
principal sudder ameen's decision, regarding the above point, 
sufficient ? 

cross rivers. It is not also consistent witii reason, that the deceased, Tekait* 
who like any other great zemindar, whose son was dead, wonld have great 
pleasure in being present at the time of the birth of another child, given her 

fermission to go to her father's house and there to be dehvered of the child, 
t is not also credible that although it is alleged, that the deceased, Tekait, 
received the intelligence, and sent articles for the ceremonjr of the sixth day 
afler the child's birth (as some of the witnesses of the plaintiff state to be the 
case) yet he should never have sent for and seen his son. Some of the witnesses, 
namely, Rughoobur Singh (No. 12,) Joobraj Singh (No. 13,) say tJiat the 
Tekait had gone to Leda, together with them, and seen his son ,* but Eam- 
nandn Sin^h, who carried the articles, stated just contrary to what they 
said. Besides, the first, of the aforesaid, said that the deceased Tekait, had 
seen the son in the yard of the inner part of his house, and the second wit- 
ness 0ud he saw him in the cutcherry. But if plaintiff had a son, why did she 
eome from Leda to her husband without her son P and why did the deceased 
Tekait remain silent, regarding the boy P The pleas that the son was not 
brought from Leda from &ar of sorcery, and because the time was not lucky 
or propitious, or because his hand was burnt, are discrepant with each other 
and cannot be credited. If it was advisable for the son to come, then the 
plaintiff also should not have come without Mm, but besides this, this is at 
least certain that the Tekait did not die on a sudden, why did not the plaintiff 
then send for her son and obtain from his fatiier his open recognition as the 
heir of the deceased Tekait P Tekait Oodoynarain Singh who brought the 

flaintiff ft^m Leda and dehvered her to her husband, plainly said " I neither 
aew nor heard at Leda that the plaintiff had a son, neither did the plaintiff 
tell me that she had got a son." It is very strcm^e that people saw the child on 
the sixth day after his birth, but did not see when grown up. The conclusion 
therefore is, that she did not brinff the fictitious son for fear of detection. It 
is very strange too, that althou^ the plaintiffs father mad^ a complaint on 
behalt of his daughter in an assembly of perso^s of his own tribe, yet he did 
not make mention of the birth of her son, though such mention would have 
been of obvious advantage to her in respect of his claim. The above circum- 
stance, therefore, creates a suspicion regarding the plaintiff s claim being true. 
As regards the plaintiffs witnesses, in the first place, their depositions res- 
pecting the birth of the plaintiffs son, are not such as can be refied upon. 

Secondly, — ^It is astonishing that there should be such discrepancies in the 
statements respecting the birth of a child in the house of a great zemindar ; 
some of the witnesses state, they came and saw the child m the sixth day 
af^ his birth, but this is opposed to the custom, since they do not bring a 
child out on the sixth day after its birth. If this really had been the case, 
then why did not Hoorib Singh (the first) and Towulnarain Singh, not- 
withstanding they went to see the child on the sixth day afler its birth, see 
the child, and now came they not to hear of the birth from the father and 
brother of the plaintiff, but only from a woman coming from the house (of the 
plaintiffs father). Why also aid not the great zeminaars attend the ceremony 
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The pleader for the appellant (Moonshee Ameer Alee) urgeSy 
that the principal sudder ameen has proceeded upon conjectural 
grounds only. It is admitted that the appellant never came to 
the family house of the late Tekait Dhurunnarain Deo in his 
life-time, bht that person was quite aware of the claim put 
forward on behalf of the appellant, and he never publicly ques- 
tioned it In Hindoo families it is the custom for wives to go 
immediately on their first pregnancy to their own family, and to 
remain there till the birth of the chUd. Can it be supposed that 

on the BixUi day of the child's birth, but only hear of the birth of the child 
from Bhats and Beechucks. It is quite possible that the plaintiff may hsre 
spread abroad a general report of his having celebrated the ceremonies of the 
sixth day, after the birth of her fictitious child. The hearsay statements of 
the great zemindars on that point are of no authority. The evidence of the 
witnesses, who deposed to tJieir having heard and known that Oodoynarain 
Deo performed the shradh of the deceased, that he received the turban wi& 
the unanimous consent of the person who attended the performance of the 
shradh, and that since that day that he eat and drank with nim, cannot be held 
to be as to the point in issue in this suit, since the shradh ceremonies may 
usually be performed by relations; but even those persons had at that time 
suspicions that the boy was the son of Mohur Singh, brother of the plaintiff, 
and thev afterwards became certain that the boy was his (Mohur oingh*s) 
son. But it is unaccountable that Eam Dyal Sahee, who says, that he had 
heard firom the deceased Tekait of the plaintiff's birth, and was present ia 
that assembly, should have then remained silent in his having had such a 
communication from the Tekait. The petitions filed by the zemindars, in 
support of the plaintiff's claim, cannot be held to be legal proofs 

jc'irst, — Because they do not assert any thing as known with certainty. 

Secondly, — ^Because it is not certain that they are not partial (towards the 
plaintiff) and the reason of their being biased towards the plaintiff seems to 
oe, that perhaps these zemindars suspecting the defendant to be of a differ, 
ent caste, do not like that he should sit on the Tekaitee guddee and do not 
wish to eat, drink and keep up the usual ceremonial intercourse with him. 
The JMeuUf forwarded by Seetaram, duffadar, and Bunnoo Lall, darogah of 
t hannah Gowain at Leda, referred to investigations made in the auUioritv 
of those witnesses whose character is already mentioned. The h/fetU whim 
was forwarded by Modan LaJl, attached to thannah Khunegdaffah, and which 
was perused on the 15th September 1843, and mentioned m uie roobaharee 
of the agent to the Governor General, is contrary to tiie Meut forwarded 
by the said Seetaram, duffadar) and Bunnoo Lall, dflj*o«nh. tt now remains to 
mention the witnesses who deposed before me, specifJiy the woman who is 
said to have served the plaintiff as midwife and with her own hands to have 
assisted her in delivering the child, but it is not consistent with belief, that 
she should minutely recollect all the particulars of that event, after so long 
a period. I am therefore clearly of opinion, that Oodoynarain Deo is not 
the son of the deceased Tekait, that consequently he is not entitied to the 
estate, that a person cannot have the right of a son merely by performing the 
shradh ceremonies of a deceased party, and being invested with his turban, 
and that consequently the pretension of the plaintiff to have the zemindaree 
of the deceased Tekait made over to him, cannot be listened to. It being upon 
these grounds established that Oodoynarain Deo has no title to the estate ; 
it is not necessaij to enquire as to whether the defendant who has possession 
of it, is the legitimate son of the deceased or to pass any judgment on that 
matter, which also is doubtful to me. 
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a fraud of this kind could have been thought of and prepared so 
long before hand. The principal sudder ameen himself admits 
that she left her house, giving out a report of her pregnancy. 

The Court here have read the evidence of the women who are 
stated to have been present at the birth of the boy, and to have 
assisted at the delivery of the ranee, and also the evidence of a 
person named Bhukun Das, stated to be a porohit of the family 
of tekait Dhurunarain Deo, who deposes that the tekait 
informed him, when the ranee set out to go to her own family 
house, that she was four months pregnant, and asked him to pray 
for her safety. 

The pleader concludes by urging, that there are in favour of 
the appellant in all seventy-six witnesses, tekaits, baboos and 
thakoors, niany relatives, who speak to their general knowledge 
of the facts. There have been thirty-eight witnesses of low cha- 
racter for the defendant, six of whom support the appellant's story, 
and the grand-mother of the late tekait, who would have taken an 
interest in the truth of the case, supports also the appellant's 
claims. Kyfeuts were likewise called for from three tekaits of 
superior rank, who also expressed their belief of the title of the 
appellant. Further, the police, after the death of the tekait, made 
enquiries both at Satgaon and at Leda, and reported decidedly to 
the same effect. The tekaitnee, appellant's mother, had Dhurun- 
narain's seal in possession upon his death, and sent it to the 
assistant to the agent. Lastly, the appellant performed the 
9hradh, which is in itself, a most convincing proof of his position 
in general acceptance, as the son of the deceased, and the defen- 
dant himself offered a nuzzur to the appellant. It is in the 
result contended that the presumptions arising from the consent 
of so many of the relatives, are stronger than the presumptions on 
which the principal sudder ameen has relied, special stress is laid 
on the permrmance of shrctdh ceremonies by the appellant and on 
his then investiture with the turband. Such direct proof as has 
been given by the appellant, that he is the son of the ranee must 
be met before it can be set aside by direct proof on the other part 
that he is, what they profess that he is, the son of Mohun Singh, 
the ranee's brother. 

The pleaders for the respondent desire to have the proceeding 
of the agent to the Gt) vernor (Jeneral of the 18th July 1844 read. 
It sets forth that Oodoynarain Deo, who was then produced, could 
not be thirteen years of age, and the ranee did not show on what 
date or on what year he was bom, nor does she say that she has 
his junmaputter. Her excuse for not brinring the boy to his 
allied father's house is, that sons of tekait Dhurunnarain Deo 
have been killed by sorcery. This may have been plausible 
reason for the three years during which she herself did not return 
there, but it is not conceivable, that for the three years after her 
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return, she should not, by some expedient or another^ have 
brought the boy to see his father. At the tune of his death, when 
ill, he would not have omitted to mention him specially. No one 
saprs that he ever publicly acknowledged him as his son, and the 
witness, who after the long separation brought her back to her 
father's house, says that he knew nothing of the existence of a son. 

The pleaders for the respondent state, that they are willing to 
leave their case here, without further arguments. 

Judgment. 

We entirely concur with the principal sudder ameen and with 
the agent to the Governor General, for the south-west firontier, 
who held a summary enquiry on the subject in July 184!4, in their 
opinion, that the facts of this case are such as to preclude credit 
being given to the direct evidence adduced for the appellant, in 
proof of his being the son of ranee Eoonwal Coonwur, wife of the 
tekait Dhurunnarain Deo. 

. The birth is alleged to have been in the month of Aghun 1238 
Fuslee. The tekait Dhurunnarain Deo did not die till about 
twelve years afterwards, or in Sawun 1250 Fuslee. About 3 or 4 
years before his death, his wife, Ranee Eoonwal Coonwur, was 
after a long absence, brought back to live with him. If a son had 
really been bom to her eight or nine years before, it is very incon- 
ceivable that she should not, on that occasion, have put him pro- 
minently forward, whether to secure for him marks of his father's 
affection, or still more to conciliate the father towards herself^ 
or to provide for the public recognition and ultimate security of 
the boy's position and rights. So far was she from doing this 
that ^e party tekait Ooditnarain Singh, a member of the 
family, who brought her back to her husband's house, deposes 
that he heard nothing of the existence of a son, and it is indeed 
admitted for the appellant, that he was nener seen by hie aUeged 
fdOier in his life-time. That no public step should have been 
taken by the friends of the ranee, during her husband s life-time, 
to assert and make known the rights of the boy, and that his 
father should have taken no such step by representation to the 
public authorities or otherwise, so as to protect those rights in a 
state of things which obviously called for special precaution, 
are circumstances so grossly improbable as to compel us to disbe- 
lieve the whole case for the appellants. There appears, as the 
principal sudder ameen states, to be a strong feeling with many of 
the relatives of the family against the legitimacy of the defendant,^ 
and the appellant may, from this feeling or from defence to the 
claim then made in his behalf bjr Ranee Koonwal Coonwur, have 
been treated as the ostensible heir at the time of the funeral cere- 
monies of the tekait Dhurunnarain. But such proof, as would 
carry with it conviction that the appellant is really the son of the 
ranee, and entitled on that ground to obtain a decree for 
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the dispossession of the defendant, is in our judgment wholly 
wanting. 

We tnerefore dismiss the appeal with costs. 



The 23bd August 1853. 

Prbsent : 

Sir R. barlow, Bart, \j^^^ 
J. R. COLVIN, Esq., \^^9es. 

H. T. RAIKES, Esq., Officiating Judge. 

Case No. 143 of 1852. 



Remdar Appeal Jrcrni the decision of Movlvee Ahdool UUee Khan, 
Principal Svdder Ameen of Rajskahye, dated 2nd December 
1851. 

ISSURCHUNDER BHADOORY and others, (Plaintiffs,) 

Appellants, 

versus 
PERMANUND, alias CHOITUNPERSAUD ROY and others, 

(Defendants,) Respondents. 

Vakeels of AppeUa/nts — Baboos NeeVmony Ba/nerjea and Oobind 

Chunder Mookerjea. 

Vakeds of Respondents — Baboo Kishen Kishore Ohose, aaid MouJr 
vee Murhamut Hossein. 

Suit laid at rupees 9,950. DedBion of 

The suit was brought for possession of 1 200 beegahs of land form- the '^^^V, 
ed by the dereliction of a jheel, called Shemulgh&t, belonging to S^^toidJSa ' 
the purchased julkur of the plaintiffs, named Jolia Kola, and for sudder ameen 
the julkur of Dehee Moochar Kully and Hulooa Ghatee, alleged by having erro- 
them to belong to their julkur of the riyer Kustowa, of which the S^Son^'plL* 
defendants had dispossessed them. ed Id i835 as 

The principal sudder ameen decided that the plaintiffs' claim to barring the 
the julkur of Dehee Moochar KuUy and Hulooa Ghatee was jj^^^ 
barred by the law of limitation, the plaintiffs having been dispos- of Umitation, 
sessed from that fishery by an order of the court, under Regula- and having 
tion XLIX. of 1793, dated 13th Assar 1242 P. or 26th June 1835, f^^^Xt*' 
A. D. He also dismissed their claim for the 1200 beegahs on the /jheei which 
ground, that the plaintiffs had merely purchased the right of fishery, belonged to ^ 
&c., in the jheel, but such purchase did not convey a right in tiiie *^^*^^^' 
land after the water of the jheel had receded from it. ceased to 

Issue on behalf of the Appellants : — belong to it, 

First,— Does the law of limitation apply to this case ? Tf^Ae^h^*^ 

NeeHmony Baneriea, on the part of tne appellants — The order of bad ^Sidup. 
the Court, referred to by the principal sudder ameen as having 
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been passed under R^ulation XLIX. of 1 798, was only an order 
passed in a suit under that law, rejecting the claim set up as one 
for the value of fish and consequently not cognizable under the 
Regulation in question. On referring to the o^er, alluded to, the 
statement of the vakeel is found to be correct. 

Baboo Kishen Kishore Ohose, on the part of the respondents, 
here remarks that the principal sudder ameen drew up a separate 
proceeding on the subject oi this order, under Regulation XLIX. 
of 1793, and requests it may be read. This proceeding shows 
that the principal sudder ameen considered that order to have 
gone on the point of possession and dispossession only. 

The vakeel of the appellants was then directed to proceed on his 
argument regarding the principal sudder ameen^s decision, dismis- 
sing his claim to the 1200 be^ahs of bheel land. In the suit, that 
was decided in favor of his client's ancestor for this julkur, there 
is no mention that his rights were confined to the julkur only, 
and did not include the land of the bheeL His client's ancestor 
purchased the julkur and kismut Allearpore to which the julkur 
belonged. The Court then directed this fysallah to be read. 

Baboo Kishen Kishore Ghose observes, that his client is an auc- 
tion-purchaser and cannot be bound by the acts of his predeces- 
sors in the estate. If then the fysaliah is considered by the 
Court to bear a different construction from that put upon it by the 
lower court, the vakeel requests that the case may be returned, 
that his client may be heard, as the principal sudder ameen had 
deemed it unnecessary to go into the defendant's case in the lower 
court. 

Judgment. 

The decision of the principal sudder ameen disposes of the 
plaintiffs' claim under two heads. In the first he taJkes up that 
part of the plaint which refers to the plaintiffs' julkur rignts in 
Moochar EuUy and Hulooa Ohatee, and, on the ground that the 
plaintiffs' dispossession, dated from an order passed by the civil court 
in 1835, under Regulation XLIX. of 1793, dismissed their claim to 
that part of the property as barred by the law of limitation ; and in 
the second, with regard to the 1200 beegahs sued for as ehurata 
bheel lands he ruled that, as plaintiffs had only acquired certain 
julkur rights by a decree to tlmt effect in their favor, they could 
not, under its provisions, set up a claim to lands formed by the 
drying up of the water. 

On these grounds the principal sudder ameen has dismissed the 
plaintiffs' claim in toto ; but the Court find that the ruling of the 
principal sudder ameen, on both these points is wrong, and tiiat 
his conclusions have been drawn from very erroneous data. 

On referring to the proceeding under Regulation XLIX. of 1793, 
dated 26th June 1835, we find that no question of possession 
or dispossession was then brought before the Court. The Bha- 
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doory appellants accused the Biswas's (defendants' predecessors) 
of having raised a disturbance, and plundered their fisheries ; 
their suit was for the value of fish taken awajr, and the judge 
dismissed the complaint as one merely regarding damages for 
the loss of certain property^ and not cognizable by him un- 
der that Regulation ; but in no part of those proceedings 
is it shown that the appellants alleged dispossession as their 
ground of action, or that they were, as stated by the principal 
sndder ameen, dispossessedof MoocharEully and Hulooa Ohatee 
julkurs bv orders contained in that fysallah ; the consequent rea- 
soning of the principal sudder ameen, that the Bhadoory appel- 
lants having been out of possession more than twelve years, the law 
of limitation now bars their right of action, is manifestly wrong. 

There are subsequent proceedings of the mi^istrate and sessions 
judge, under Regulation XV. of 1224, held in 1840, which award- 
ed possession to the defendants on a similar misconception of the 
juice's proceedings of 1835, but these orders were still within twelve 
years of the date of the present suit, and the appellants are there- 
fore clearly entitled to be heard on the general merits of this 
part of their claim. 

Regarding the appellants' claim for possession of 1200 beegahs 
bhesatee lands in jheel Shemulgh&t, we observe that the princi- 
pal sudder ameen professes to have been guided by a decree of 
the civil court, filed by the appellants, and to which they refer as 
establishing their rights to the jheel lands, but which document 
the principal sudder ameen declares only gave them possession of 
tiie julkur of the bheel then under-water, and treating the pre- 
sent case as analogous with one reported at page 51 of 2nd volume 
of Sudder Dewanny Select Reports, Luckee Dossee, versibs Ehatema 
Bebee and others, decides in conformity with the principle there 
laid down, that as the julkur of Jolia Kola, to which Shemulgh&t 
belongs, was only purchased by plaintifPs' ancestors, they are not 
entitled to the laiMS which were then under water of the said 
bheel. 

But after having this decision filed by the appellants, we find 
that the principal sudder ameen has entirely misunderstood and 
misinterpreted the meaning of that decree. In the case it refers 
to, the plaintiffs' ancestors set forth, that they purchased from 
the auction-proprietor, kismut AUearpore with the julkurs apper- 
taining to that turuff, while the defendants set up a contrary 
title to the julkur as appertaining to the turuff of Chala Shaba^ 
within which they stated that they had given the name of Shemid- 
gh&t to a part of the area of the said turuff which was at the 
time subject to inundation, and the decree gave them (plaintiffs) 
possession of the julkurs, as being in jheels which constituted 
a part of the estate or talook purchased by them. It is an evi- 
dent perversion of the scope and purport of that decision to res- 
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trict the nature of the plaintiffs' rights under it, to a mere right 
of fishery in the jheels while they remain under water. Such 
limited rights are no where mentioned in the decree, and its ob- 
vious meaning and intentions were to award the plaintiffs' an- 
cestors the full exercise of their rights and privil^es, in those 
julkurs as proprietors of the jheels over which they extended. 

These jheels, therefore, have been, and, in our opinion, should be, 
regarded as comprised by that decree in kismut Allearpore, and 
wheUier the lands contained in them be dry or under water, they 
were declared by it to constitute part of the estate purchased by 
the plaintiffs. 

Were the same parties to that decree or their representatives 
now before us in this case, we should consider this question to 
have been already disposed of; but as the present defendants are 
Government auction-purchasers and cannot be bound by the acts 
of their predecessors m the property, they are still entitled to a 
hearing as to l^eir general rights in the case, in considering 
which, the former decree, though no longer bindmg, will of course 
have full weight as important guidance in the case. We there- 
fore reverse the decision of the principal sudder ameen and 
remand the case for trial and decision, wiui reference to the above 
remarks. 



Thb 24th August 1853. 

Peesbnt: 

Sib R. barlow, Babt., ) r^.^^ 
J. R. COLVIN, Esq., \J^es. 

H. T. RAIKES, Esq., Officiating Judge. 
Case No. 391 op 1852. 



Regular Appeai from the decision of Mr, W. Tayler, Judge of 
Shahabad, dated 2ith June 1852. 

DEWAN RAMNATH SINGH, (one op the Dependants,) 
Appellant, 

versus 

SHEIK GOLAM ALEE, Plaintipp, and STED ALEE HOSEIN, 

AND ANOTHER (DEPENDANTS,) RESPONDENTS. 

Vaked of AppeUant — Mr. Waller. 
Vakeel of Respondents — Bahoo Ramapershad Roy. 

Dedaion of SuiT instituted for the reversal of the judge's miscellaneous or- 
the lower der passed in favor of the defendant, appellant, laid at rupees 360. 
hJ'aluiuo^ Plaintiff sues to reverse a miscellaneous order by which a 1 aur 
verM a miscei- Oft share of Dooleah wad sold in execution of decree, as the right 
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and title of Musst. Myenal Fatima and bought by the defendant, 
Ramnath Singh. Plaintiff states he is proprietor of 1 1 annas and 
Awlad Alee of 5 annas by right of purchase, on 9th February 
1846, of the rights of Tuckee Khan and Muhabut Fatima sold in 
execution of decree against them. The defendant, Ramnath, in 
execution of his decree gare in a 1 anna share of the Tillage 
Dooleah as belonging to Myenal Fatima, upon which plaintiff put 
in his objections, which however were not admitted, hence this 
suit. Defendant states that Neyabut Alee bought Tuckee Khan's 
right without any specification of his share in the property. 
Fhdntiff bought from Neyabut Allee, and there is no proof that 
Tuckee had 11 annas share. 

Mr. J. 0. WaUer, for defendant, appellant, upon the first issue 
urges that a suit of this nature cannot be entertained. 

Because, no actual injury had been sustained and therefore 
there was no cause of action, the miscellaneous order on the con- 
trary, created in my client a right of action. 

Because, the parties in the cause are not in a position which 
would enable the Court to pass ^woZ judgment as between them, 
for nothing but declaration of title could, under the terms of the 
plaint, be awarded and this is the utmost that could follow upon 
the plaint ; but it is not an inevitable consequence, because the 
plaintifi^s suit might be dismissed for want of proof of title of 
that which he is actually enjoying, the failure to prove his title 
would not disturb plaintiff s possession, the non-failure of proof 
of other than possessing title in him does not constitute the exis- 
tence of any title in defendant. I might, under those circimistances, 
bring forward a suit to establish positively my right to possession. 

The Court cannot, by anticipation in this suit, declare or foresee 
what may be the scope and result of the defence in a suit brought 
by the defendant in the case, which 1 must, necessarily 
bring to acquire possession. My argument does not go to say 
that under no circumstances can the Court entertain a suit for 
declaration of title, but in cases of a special nature, such as the 
present, where the defendant is a purchaser at public sale in 
execution of decree of a mere possible right and interest, without 
any guarantee of title, he cannot be made a defendant but has it 
entirely at his own option to appear to claim any benefit from hi^ 
purchase. 

Judgment. 

The Court on this point are of opinion, that where a plaintiff 
comes in for a declaration of title to land in his possession, and 
the defendant pleads his title, which we hold him bound to do, an 
adjudication of that question between the parties upon that point 
is imperative on the Court, and the result must be considered 
final as between them. Whether effect should be given to such 
adjudication in favor of a defendant by a new suit on his part, or 
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by a provision for the purpose in the decretal order in the first 
suit is a question of procedure rather than a legal principle, but 
we see no objection to the latter course which would at once close 
all controversy between the litigants. 

With reference to the second issue, the Court observe that a 
sale has actually taken place, the parties have gone to trial on the 
issue of the title conveyed under it, and no further argument on 
that point is requisite. 

The third issue calls for no remarks. 

In respect of the fourth issue, they observe that the diction of 
the judge at the letter part of his decision, that the law regarding 
judicial sale by no means contemplates the transfer of abstract 
rights, but rights in use, is clearly opposed to the repeated ruling 
of the Court, that the right and title of the jud^ent debtor, what- 
ever it may be, is alone put up and sold whether in enjoyment or 
or not, and that the ground of his decision, cancelling the sale as 
having transferred a non-existent right, is erroneous. 

Upon the argument now taken, the Court observe that the real 
issue in this case between the pajties is, whether Myenal Fatima 
had a 1 anna share in the village Dooleah or not This question 
the judge would not adjudicate till her title by right of inheri- 
tance should be brought forward, meaning apparently by the pre- 
sent defendant as plamtifiT. But it is manifest that this case could 
not be decided without a previous determination of the right 
of Myenal Fatima, whose share the defendant, Dewan Ramnath, 
allies, he purchased, indeed the only object of the suit is to bring 
that point to issue. 

This suit was by the supplement, converted into one for cancel- 
ment of sale of the right and interest of Myenal Fatima. We ob- 
serve that such a prayer was superfluous and incorrect, there was 
no ground for cancelment of sale, the whole question being whe- 
ther it conveyed any title to the defendant. See observations at 
page 478, decision tor 1850, the suit in this case should have been 
for declaration of title only. 

The case is remanded to the judge, who will definitely decide 
upon the conflicting claims of title of the parties. 
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The 26th August 1853. 

Present: 

Sir R. barlow, Bart.,) i- ,_ 
J. R COLVIN, Esq., \ Judges. 

H. T. RAIKES, Esq., Officiating Judge. 
Case No. 1 op 1852. 



Regtdar Appeal fromihe decision of Mr. R. J. Lovghnan, Judge of 
Patna, dated Itk July 1851. 

GOVERNMENT, (Plaintiff,) Appellant, 

versus 

BHYURUN SINGH and others, (Defendants,) Respondents. 

Vakeel of Appellant — Baboo Ramapersaud Roy. 
Vakeel of Respondents — Baboo Kishen Kishore Ghose. 

Suit laid at rupees 1,23,644-6-6. 

The (Jovemment's claim is for certain lands in the possession of ^^i®^^*^° ^ 
the defendants, which the claimant alleges belongs to the estate of ^tT^wT 
Mosoodpore Deara, purchased by the Government at auction sale, revened, and 

The defendants allege that their lands are held by them as part case romanded 
of their estate mouzah Jorawarpore. SqSry re- 

The judge's decision is in favor of Gk)vemment to the extent of garding the 
a portion of the lands claimed, and his judgment is given at ^^^^ **™ ** 
pages 73 to 76, of the Patna Decisions for July 1861. J^Wcawe of 

As both parties have appealed against the judge's decision and the ooUector 
both appeals are before the Court, Baboo Kishen Kishore Ghose, ^m received 
on the part of the respondents, was first heard on a plea SpiJ siSSar 
of the respondents, that no replication was filed by the plaintiff, ameen, the 
appellant, within six weeks, and that the lower court should roobakaroe 
in consequence have dismissed the case for default His client's have^bj^a^ 
answer was filed on the 15th Jul^ 1847, and on that day an order sufficient ap- 
was passed on the plaintiff to me his replication. The collector plication under 
never, as the law prescribes, asked for time to prepare it but Sat^Sro tai ** 
sent a roobakaree to the principal sudder ameen for further time, force, for a 
the date of this roobukaree is tne 24th of August and it reach- tether period 
ed the Court on the 6th September ; on that date the principal a^repii^n*^* 
sudder ameen recorded an order to file it with the case. On the and to award 
1st February 1848, his client applied for an order of dismissal the penalty of 
under Act XXIX. of 1841. The principal sudder ameen would ^^'"^'^^^^ 
not comply with this request, but gave the collector a week's fur- 
ther time on the 14th February 1848. The collector then filed 
a replication on the 17th of the same month. His client then ap- 
pealed to the Sudder Court summarily and the appeal was rejected. 
Dj Section L, of Act XXIX. of 1841, the Court within six weeks 
must receive some application, or the Court must of itself enlarge 

N 
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the time. The collector did not make any such application, when 
the case had of itself become extinct in consequence of this neglect, 
it was not in the power of the Court to revive it. 

Judgment. 
Upon the above facts it is contended that the principal sudder 
ameen did not receive the roobakaree of the collector within the 
period of six weeks to bar the operation of Act XXIX. of 184!l, 
and fiirther that the mere proceeding of the collector is not that 
special application required by the act ; at all events the order of 
the principal sudder ameen bears date only of the 6th September, 
from which the presumption is clear that the collector's roobaka- 
ree, dated 24th August, did not arrive till the 6th September. 

On these points we find that Mr. Hawkins ruled in the miscel- 
laneous department, that as the principal sudder ameen did not 
object to a roobakaree from the collector, the objection founded 
on the mode of communication did not hold good. On this point 
we agree with him, as the practice at that time admitted of it. 

On the second point, Mr. Hawkins assumed that the proceeding 
of the 24th August was received on that date, this however 
cannot be taken for granted ; if the proceeding was not received 
before the close of office hours on the 27th August, no other order 
but one of dismissal could be passed, and therefore special en- 
quiry must be made to ascertam the precise date of the receipt 
of that proceeding in the principal sudder ameen's court, and 
an order given accordingly on the principle above recorded. 

For this purpose the case must be returned to the lower court ; 
but even should this point be determined in favor of the plaintiff 
and the suit be allowed to proceed, there are other reasons for 
r^nanding this case, arising out of the defective mode of investi- 
gation adopted by the zillah judge which the Court will now 
advert to, and point out for the special consideration and 
raidance of the zillah judge, when the case comes again be- 
fore him. 

The judge in considering the old decision regarding the nullah 
or dry river bed, being the north boimdary between Patna and 
Tirhoot, has fallen into a mistake in supposing that decision to 
be a binding authority iii this case, such was no conclusive autho- 
rity for a decision in any other case save Rughopore then in 
dispute. The whole question as to real boundary between the 
districts must be gone mto on its own merits, giving due weight to 
the former decree as evidence only. 

It is important to remark that there appears to be no proof in 
this case for the Government, that any part of the land ^ now 
claimed is Mosoodpore Deara, nor can it be in any manner iden- 
tified as having even belonged to that estate, nor, if the land had 
been bv a deflection of a river cut through, is there any reason 
why the proprietors of Mosoodpore ahould have relinquished 
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their possession over their lands still recognizable ; in fact the 
Government claim seems to be founded merely on the general 
grounds that the river, which, as they consider at the time of the 
settlement, flowed between the districts, then had its course in 
the present diy northern bed, so as to give them the right to run 
the lands of the Mosoodpore estate, purchased by them, to the 
north-ward, up to the south bank of the old river bed. A claim as 
the Court have remarked resting on such merely general grounds 
must be very carefully tested. 

It is stated by the pleader for the appellant, that the police 
in the villages, in and round the lands, held by the defendants for 
which the suit is laid, is now and always has been under the Tir- 
hoot magistrate, this is an obvious point of enquiry, and will have 
due consideration in the final decision. It would also appear 
firom the settlement proceedings that the collector of Tirhoot made 
the settlement for the Jorawarpore barara lands, which lie to the 
north of the disputed lands and expressly refers to the permanent- 
ly settled lands of Jorawarpore, being to the south of the alluvial 
lands then settled. The case must be returned for another reason, 
namely, that it is impossible to trace from the premises stated by 
the judge, how he draws his conclusions that " it is clear therefore 
that the deputy collector assessed the old barara or permanent 
settlement lands a second time among the alluvial lands," the 
deduction from the premises stated by him being on the contrary 
that the old lands of Jorawarpore were excluded from that settle- 
ment alt(^ether. In short, the main plea of the Grovemment 
claimant, supposing there be any distinct proof to offer in support 
of it, remains still to be investigated, namely that the lands south 
of the resumed and assessed Jorawarpore barara lands are exclu- 
sively the lands of the plaintiff's estate of Mosoodpore Deara, and 
that the permanently settled lands of Jorawarpore are situated not 
south but north of the above-mentioned barara or alluvial lands 
and apparently to the north of the old river bed. 

The whole of the circumstances and merits of the case must be 
closely reconsidered by the judge with reference to the above 
remarks, and in passing a fresh decision he will state his views 
succinctly, and in a clear order, as we have had the greatest diffi- 
culty in apprehending the course and scope of the view stated in 
the present judgment. If also the judge, should, on the result of 
the Iresh enquiry, pass any award in favor of the plaintiff, he will 
distinctly mark by a dotted line, on the face of Captain Wroughton's 
map, the portions so awarded and also the portions reserved to the 
defendants. 

We therefore remand the case for enquiry, as to the precise 
date on which the proceeding of the collector, dated the 24th of 
August, was received in the principal sudder ameen's court, and 
should the result of that enquiry show that the plaintiffs are still 
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entitled to proceed with their suit, that the judge will dispose of 
the merits with reference to the above remarks. 



The 26th August 1853. 

Pbbsent : 

Sib K barlow, Baet., \ r j 
J. K COLVIN, Esq., ']J^<»' 

H. T. RAIKES, Esq., Officiating Judge. 

Casb No. 2 OP 1862. 

Regular Appeal from the decision of Mr. R. J. Loughnariy Judge of 
Patna, dated 7th July 1861. 

BHYURUN SING and othebs, (Defendants,) Appellants, 

versus 

GOVERNMENT, (Plaintipp,) Respondent. 

Vakeel of AppeUa/nts — Baboo Kishen Kishore Ohose. 

Seepreeeding VoJceel of Respondent — Baboo Ramapersaud Roy. 

*^®*®' As this case has already been remanded to the lower court for 

the reasons detailed at large by the Court in their decision in 
case No. 1 of 1852, this day recorded, the same order is necessary 
for the remand of this appeal case also. It is therefore ordered, 
that this case be returned, and the zillah judge be referred to the 
Court's decision passed this day in case No. 1 of 1852, to which 
the same persons are parties. 
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Thb 25th August 1853. 

Pbbsent : 

Sib R. barlow, Bart., \j^^^ 
J. R. COLVIN, Esq., ^^^^es. 

H. T. RAIKE8, Esq., Officiating Judge. 
Case No. 144 op 1852. 



Regular Appeal from the decision of Monhee Moazzum Hosaein 
Kha/n, Principal Sudder Ameen of ZiUah Bhaugulpore, dated, 
SrdSeptember 1851. 

MUSST. TEETOO KOONWUREE, (Depbndakt,) AppKr^LAwr, 

versus 

SURWUN SINGH, (Plaintipf,) Respondbnt. 

Vakeels of Appelkmt — Moonshee Ameer A lee and Mr. J. Waller, 

Suit for the possession of talook Ehooria^ a ghatwalee mehal, miJ^with 
laid at Company's rupees 50,000. eosts. The 

The plaint sets forth that plaintiff is the son of Pritty Singh, ^^'^'J^'^ 
fthe eldest son of Bhola Singh,) succeeded Bhola Singh, his grand- ghatwalee * 
father, as ghatwal of Kertooriah, his own father having died tenure is in the 
during the Hfe-time of Bhola Singh, but the defendant, widow of ^^e^.*"** 
Luchmun Singh, a younger son of Bhola Singh, set np a claim for dants^oS're- 
her sons to the ghatwallee tenure, and has ousted him under an presentatiyes. 
Act IV. of 1840 case ; he therefore sues for his inheritance. 

Defendant alleges that Pritty Singh, the father of plaintiff, 
having died during the life-time of his father, Bhola Singh, her 
husband, Luchmun, the younger son of Bhola, but eldest surviving 
at his death, succeeded his father, Bhola Singh, and on his death 
Luchmun's son, Agun, is entitled to the inheritance in preference 
to the plaint^ who is onlv the nephew of the late ghatwal 
proprietor, Luchmun Singh, her husband. 

The principal sudder ameen decided in favor of the plaintiff 
ruling, that in conformitv with the customs of all ghatwal mmilies, 
plaintiff had the best right to succeed his ^rand-father, Bhola Singh. 
The issue on the part of the appellant is this : — 
First, — ^Whether with reference to the circumstances of the case, 
the Hindoo law of inheritance, and the custom and usage of the 
country, Luchmim Singh, on the death of Bhola Singh, was not 
entitled to inherit the disputed property, and whether after 
Luchmun Singh's death, Agun Singh, is not entitled to inherit the 
same, and whether the principal sudder ameen's decision passed in 
favour of the plaintiff is just and right. 

Mr. Waller, on the part of^ the appeUwat. — There is an admis- 
sion in the plaint that plaintiff was in possession at one time, and 
was dispossessed by a case under Act IV. of 1840, this fact has 
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never been enquired into by the lower court, but if the plaintiff 
does not prove that fact, it will go far in my client's favor, to show 
that it was by the family custom that Luchmun Singh succeeded 
his fskther and by that custom had a right to retain that tenure. 

Judgment. 

The court observe that there is no doubt the principal sudder 
ameen has decided correctly, as it is well known that the esta- 
blished custom of the ffhatwals, as of Hindoo families, in 
general is that the right of succession is in the eldest son and his 
descendants and representatives, and the pleader of appellant has 
not been able to show any speciality in this case to the contrary ; 
there is therefore no necessity to enquire into the fact of Luchmun 
Singh's possession after his father's death, such possession not 
havmg been of such duration as could in itselfcreate any prescrip- 
tive title for his descendant, the defendant in this suit, Bhola 
Singh the grand-father having died only in 1250 Fuslee. 

This i^peal is therefore dismissed with costs. 

Thb 25th August 1853. 

Pbesbot: 

Sib R. barlow, Bart., ) y. , , ^. 
J. R. COLVIN, Esq., ' i^^^- 

H. T. RAIKE6, Esq., Officiating Judge. 

Case No. 271 of 1862. 



BMuiar Appeal from the decision of Oopender Chunder 
ifearuttim, Principal Sudder Ameen ofZUlah Jessore, dated 
22nd April 1852. 

RADHOKA CHOWDRYNE, (Plaintiff,) Appbllant, 

versus 
GDDADHUR GHOSE and othbes, (Defendants,) Respondents. 

Vakeel of Appellant — Baboo Ramapersaud Roy. 

Deddon of SuiT instituted for the assessment of lands, laid at rupees 

the lower 14,726-10-5. 

^dcaw^re^ This is a suit for assessment (with arrears) after notice giyen 
manded, the under Section IX., Regulation V. of 1812, of 2,455 beegahs, 4 
specific lands cottahs of land alleged to be in the possession of the defendants, 
Sci^^ ^^t ^^^ ^®^^ within the estate what the plaint avers to have been a 
is claimed '^ jumma at a variable rent, and who also had, it is allied, en- 
being suffici- croached on and obtained possession of other lands of the estate. 
iD^^'t^t^ The defendants pleaded that the jumma was held as an invari- 
without My able rent, and that they held none but the lands properly apper- 
actuai sped- taining to it. 

hoSnSrto. Afterwards they filed a petition objecting to the plau^t, that it 

^ contained no specification of boundaries, and referring to the case 
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remanded in special appeal of Ghidadhur Banerjea, Sudder De- 
wanny Reports for 1852, page 421. 

The principal sudder ameen remarks, that though the precedent 
referred to is different in its circumstances from the present one, 
yet its principle is that boundaries should be given, and nonsuits 
this case for defect of boundaries in the plaint. 

The pleader for the appellant puts in issue that a statement of 
boundaries is not necessary in a suit for the determination of rent, 
and refers to the declaration to that effect in the special appeal 
remand case of Prussunnonauth Rae, decided April 6, 1853, 
page 382. 

Judgment. 

We find that the precedent in which the principal sudder 
ameen has based his decision, has no analogy to the present suit. 
The specific lands, in which the increased rent, at certain stated 
rates, is claimed by this suit, are referred to as lands in the pos- 
session of the defendant which had been measured by the plaintiff, 
and the same measurement is set forth in and made the ground of 
the demand intimated by the notice of enhancement upon which 
the plaint is founded. 

No question of insufficiency of reference to boundaries in the 
plaint arises, therefore, in thb action. We need not decide 
whether there may not possibly be circumstances in which, in a 
suit for determination of rent, a mention of boimdaries, so as to 
convey a fair notice to the defendant of the land to which the de- 
mand applies may not be recjuisite. 

The decision of the principal sudder ameen is reversed and the 
case remanded for a decision on its merits. 
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This 25th August 1853. 

Pbbsent: 

Sib R. barlow, Baet., \ j^^ 
J. R. COLVIN, Esq., |«^<«»^- 

H. T. RAIEES, Esq., Officiating Judge. 

Casb No. 60 of 1852. 



B^egvlar Appeal fivm the decision of Mr. H. T. Raikee, Judge of 
ZtUah 24hPergunnah8, dated I7th December 1851. 

KESUBNATH GHOSE, (PuoirnFF,) Appellant, 
versus 
HTJRGOVIND BOSE and others, (Defendants) Respondents. 

Vakeel of Appellant — Baboo Ramapershaud Roy. 
^^ Vakeels of Respondents — Alee Afsur and Faqueer Ahmed. 

a Court for se- SuiT for the possession of 10 biswas of land with a house apper- 
P^Jf^P^^^V tainmg thereto, laid at rupees 2,753. 

of » dweUing- Romopersaiid Roy for Appellant. — My client applies for a divi- 
honse wUi be sion of the property of which he is a declared sharer, and for pos- 
enforced by the session of the Same. The judge has given him a decree, but 
SapLtotiffnot objects to a partition. In accordance with the practice of the 
astrangertothe Courts such a partition can be made : this is the only question I 
fiwniijjWnding pj^g^ in appeal in the first issue. 

eonditionT^ On the second issue, wasilat, the pleader admits that he most 
which the en- give up the claim, as the plaint is for damages not mesne profits, 
forcement of The third issue is not urged upon the court, 
mit be to^t^^ ili6» Afsv/T^ con^a.— Without breaking up the houses, no scpa- 
detriment of rate possession can be awarded. If broken up, the house is in uu:t 
th« other destroyed, and the injury done to the other sharers, cannot be 
m^benofthe y^niedied. The ^pellant's pleader now proposes that the familj 
house shall not be broken down in execution of decreei, this is 
contrary to his plaint. 

Appellant has no right, but that of Kylas whose interest he 
bou^t, that is one-thinl of the property which was decreed to 
him and in that decree there was no provision for separation. 

Judgment. 
Sir R. Barlow and Mr. J. R Golvin. — ^We see no reason to 
refuse to the appellant, separate possession of the one-third of the 
property which ne claims. 

Such possession is frequently given to a joint-sharer in a zemin- 
daree through the revenue officer by order of Court ; but the 
agency of that officer in a butwarree, is only called for under spe- 
cial law with the view to secure the rights of Government in 
mehals paying direct to Government The lands involved in this 
case do not pay direct to Government, but a division may be made 
between the plaintiff and the defendants (who are of the same 
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family) by an ameen in execution of decree upon the same prin- 
ciple as that in which butwarras are made. 

The Court would not lend itself to the forcible intrusion of a 
stranger^ or a party of another persuasion upon a Hindoo family in 
joint possession of the family residence, but they would see no 
objection, on a suit even by such a party, to the award of a suffi- 
cient amoimt in money in commutation of the claim of that 
nature decreed. 

If however the Court's awards should be in favor of a plainti^ 
not a stranger, for separation and possession, we hold it to be 
within its competence to bind the decreedar to certain condition, 
by which the enforcement of his rights shoidd not be to the 
detriment of the other members of the family. 

The provisions of Section VII., Regulation IV. of 1793, clearly 
lay down that the Court is to cause possession of the property, of 
lands, houses, &c., to be delivered to the person to whom it may be 
decreed, but, of course, such possession would be the assertion only 
of the rights of the decreedar, and could not extend to the injury 
or destruction of a £e^mily residence in the past occupation of the 
party against whom jud^ent may be given, and whose own rights 
would be unaffected by the decree. We therefore amend the 
judge's decree and pass judgment in favor of the appellant, to 
whom separate possession of the one-third share is awarded, but 
with the restriction as to injury to the family mansion ; costs to be 
awarded in this Court to the extent of the valuation of the property 
decreed against the respondent, the remainder of the costs to be 
charged to appellant. 

Mb. H. T. Kaikes. — The difficulty which occurred to me in this 
case was, how such a partition, as the one sued for, could be made 
without breaking up the family dwelling-house, and admitting 
a stranger who could inflict injury and vexatious annoyances 
on the joint family. While if a mere joint interest was conceded, 
such as the previous holder had, the same obligations would be 
binding on the plaintiff as on the other members of the family. As 
however the majority of this Court has determined that a partition 
can be demanded as a right, but that the Court can by its decretal 
order provide against any injury accruing from its exercise, I 
see no objection to the ruling, and concur in the judgment now 
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Appeal as to 
ca^tij (lismis- 
scd« without 
prejudice to 
the appellant's 
rights, as a 
iciipuadenty hi 
a separate ap- 
peal regarding 
the same pro* 
perty. 



The 25th Atausr 1853. 

Present: 

Sir R. barlow, Bart., ) ,- .^^ 
J. R. COLVIN, Esq., ]J^^^' 

H. T. RAIKES, Esq., OffiJating Judge. 

' Case No. 76 or 1863. 



Jtegular Appeal from the decision of LaUa Swnker LcUl, Second 
Princjipal Sudder Ameen of Patna, dated 5th January 1853. 

SYUD SHEER ALEE, (Plaintiff,) Appellant, 

versus 

KURREEM BUKSH and others, (Defendants,) Respondents. 

Vakeel of Appellant — Mr. R. Norris, 
VaJceels of Respondents — Jrlr. J. 0. Waller and Baboo Sumbhoo- 

nath Pimdit 

Appeal laid at rupees 646-11-9, being the amount of costs 
charged on the appellant by the lower court. 

The pleader for the respondents states, that a decree has passed 
in this suit against the appellant, a decree-holder, who caused a 
property to be sold in execution of his decree, and against the 
parties who purchased at that sale and got possession of the pro- 
perty, directing its restitution to the respondent, (plaintiff,) on 
proof of his right to the property, with award of wasilat and costs 
against all the defendants. 

The auction-purchasers have appealed against the whole of this 
decree in a separate appeal to this Court. But the present appel- 
lant has only appealed at the valuation of the award of costs, we 
cannot therefore argue against any thing but the propriety of the 
order in regard to costs, leaving the decree as to wasUat to stand. 

The Court intimate to the pleader for the appellant that as no 
fresh stamp was filed within the prescribed period of appeal, so as 
to cover an appeal on the question of wasilat, this appeal must be 
limited to a discussion of the propriety of the order respecting 
costs, without questioning the justice of the judgment for wasilat. 

The pleader for the appellant does not desire to urge the appeal 
in this limited view. He observes that he is a respondent in the 
separate appeal, brought by the auction -purchasers, on the whole 
subject of the decree for possession with wasilat and costs, and 
that he can bring forward his case on the point of wasilat in that 
appeal. 

Judgment. 

As the pleader for the appellant does not desire to argue the 
present appeal, as one respecting the fitness merely of the award of 
costs by the lower courts, the appeal is dismissed with costs, but 
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without prejudice to any rights which the appellant may establish, 
as respondent in the separate appeal of the auction-purchasers.^ 

Thb 26th August 1853. 

Pbbsbnt: 

Sir R. barlow, Babt., ) *.^^ 
J. R. COLVIN, Esq, \^'^^' 

H. T. RAIKES, Esq., Officiating Judge. 

Case No. 699 of 1862. 

Reguiar Appedlfrom the decision o/Movhee Ashruff ff ossein, Prin- 
cipal Sudder Ameen of Hasareebavgh, dated %th April 1851. 

MOHUNT GUNESH DUTT, pauper, (Plaintiff,) Appellant, 

versus 
MOHUNT NARAIN DtJTT and othees, (Defendants,) 
Respondents. 

Yoked of Appellant — Moonshee Alee Afsur, 
Suit for possession of mouzah Pandowah Mowah, laid at ru- Case re- 

«v»^„ ^ RAA mauded, tne 

pees 6,500. ... . prindp^ 

This is an appeal against a decision passed on the 8th April sudder ameen 
1851, by the principal sudder ameen of Hazareebaugh. having 

Appellant has raised an issue which however is subsidiary to one, ^^^^^ be 
-which, upon perusal of the principal sudder ameen's decision, neces- unnecessary to 
sitates a remand of the case. That officer records that it is unne- record a pro- 
cessary to draw a proceeding under Section X., Regulation XXVI. ^^f x!"r^ 
of 1814, upon the point of limitation, and he therefore proceeds to gaiation ' 
determine the case on that point. xxvLof 1814, 

The law, the Court observe, and their Circular Order so late as ofjj^l^l^^''* 
the 8th May 1850 enforcing its provisions, clearly lay down the 
necessity of a proceeding under that Section to fix the issues to be 
tried. On the point of limitation various questions might arise, 
proof of which would be requisite for the determination of that 
point, and an omission to conform to so material a rule as the 
Section in question enjoins, at once invalidates all subsequent 
proceedings and leaves the investigation essentially deficient. 

The case is remanded to the principal sudder ameen, who will 
carry out the requirements of the law and call for such proof as 
the parties may offer. 
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The 25th August 1858. 

Pbssbkt: 

Sib R. barlow, Babt., 1 r,, ^^^ 
J. R. COLVIN, Esq., ^J^^^^' 

H. T. RAIEES, Esq., Officiating Judge. 

Case No. 42 of 1853. 



Regular Ajjpeaifrofn the decision of Mordvee Ashruff Hossein^ 
Principal Suader Ameen of Hazareebaugh, dated Sth AprU 
1851. 

MOHUNT GUNESH DUTT, paupbr, (Plaintiff,) Appbllaot, 

versus 
MOHUNT NARAIN DUTT and othbbs, (Dkfihdahts,) 

Respondents. 

Vakeel ofAppelUmt — Moonshee Alee Afswr. 

See preoed- SuiT for possession of mouzah Boodeepore, laid at rupees 7,650. 
Iny eaie. This is also an appeal from the judgment of the principal sud- 

der ameen of Hazareebaugh, passed between the same parties aa 
were concerned in the case No. 699, already disposed of this day. 
' A defect is also apparent on the face of the lower court s pro- 
ceedings, in the matter of omission to draw up In this case any 
roobacaree under Section X., Regulation XXVI. of 1814, by the 
principal sudder ameen. It is imnecessary to repeat in this place 
the instructions as to the law on the point, recorded in the first 
mentioned judgment of the Court in case No. 599. 

The case is remanded to the jjrincipal sudder ameen, who will 
be guided in the disposal of tms case by the judgment above re- 
ferred to. 
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The 25th Auotst 1853. 

Peesent : 

Sib R. barlow, Bart., > r,^^.« 
J. R. COLVIN, eU, jJ^^e^- 

H. T. RAIKES, Esq., Officiating Judge. 

Case No. 282 of 1852. 



^V>^^/ V <^^/^VWV»»»w^ 



Regular Appeal from the decision of Mr. W. Tayler, Judge of 
Shahabad, dated 2m March 1852. 

BABOO AJOODHEA PERSAUD and others, (Dbfeistdants,) 

Appellants, 

versus 

BABOO EOONWUR SINGH, (Plaintipp,) Respondent. 

Yoked of Appellants — Moonshee Ameer Alee, and Mr. J. 0. Waller. 

Suit for possession of lands in mouzah Subeelpore Bemooa, laid J^^, v^^ 

-♦ «»*v«^a oi J.QQ o a r -J of limitation 

at rupees 21,433-2-9. . , . runs from the 

This IS an appeal against the judges decision reported at date of actual 

page 54, Zillah Reports, 20th March 1852. disiwssession, 

The Court direct that the issue taken by the respondent be ^Ihrmagia^^ 

first argued. trate's order in 

Judgment. *^ *^**® ^^^^^ 

brought to 

We find by the judges reported decision that he relies upon a trial. 
precedent at page 141, Sudder Dewanny Adawlut Decisions of 
1847, distinctly declaring " that when proceedings under Regula- 
lation XV. of 1824 have been held, the time, from which the limi- 
tation must run and be calculated from, the date of the magis- 
trate's decisions, the period so calculated to the date of institu* 
tion of the present suit, falls short of twelve years by two days.'' 

The judge is in error. The decision he cites has been over- 
ruled by later decisions, and it has become the settled doctrine of 
the Court, that the period of limitation must be taken from the 
date of actual dispossession, not from that of the magistrate's 
order — see page 424, Sudder Dewanny Adawlut Decisions for 1847, 
80th December 1848, and 13th January 1852. 

Any argument on the merits of the case under the above cir- 
cumstances cannot be admitted. The plaint was inadmissible by 
the Court, upon that ground therefore the order of dismissal of 
the plaintiff's claim must be confirmed^ and the appeal dismissed 
with costs. 
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The 29th August 1853. 

Pbesbnt : 

J. R. COLVIN, Esq., ) . , ^^ 
J. DUNBAR, Esq., |^^«f- 

Petition No. 384 op 1853. 



Bernand on In the matter of the petition of Sheikh Amanutoollah, filed in 
application this Court on the 15th June 1853, praying for the admission of a 
^^^ ^T^e special appeal from the decision of Mr. 6. G. Mackintosh, officiating 
dedrion of judge of zillah Pumea, under date the 13th April 1853, affirming 
the lower (onrt that of Mr. William Noney, sudder ameen of that district, under 
^dfn^^S ^*® *^® ^^ April 1850, in the case of Sheiks Ghunnoo and Asudool- 
befope an plaintiffs, verms Amanutoollah, petitioner, defendant 
ameen. It is hereby certified that the said application is granted on 

the following groimds : — 

This case is in the Pumea Zillah Decision for April 1853, pages 
13 and 14. 

The application for special appeal is on the ground that the 
lower courts have deciaed the case, (of damages for trespass of 
cattle) not upon evidence taken and tested before themselves, but 
upon the report of statements made to an ameen, who was not 
competent to receive and record evidence as to alleged trespasses 
committed in the course of five previous years. 

The objection is valid and the case must be remanded to the 
court of first instance, that it may be considered and decided upon 
evidence legally taken before that court. 

The special appeal is admitted, and the case returned to the 
sudderameen's court, for fresh investigation and decision as above 
indicated. 

The sudder ameen will give immediate attention to the case, 
which is now one of old standing, and this order will have, for the 
same reason, priority of translation and issue. 
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T?HB 29th Auottst 1853. 

Present : 

Sib R. barlow, Bart., ) |. , 
J. R. COLVIN, Esq, ^J^es. 

H. T, RAIKES, Esq., Officiating Judge. 
Case No. 379 op 1863. 

Special Appeal from (he decision of Mr, W. T. Trotter, Judge 
of Mymensingy dated 5th March 1853, altering a decree of 
Nurohurree Seromonee, Principal Sudder Ameen of that 
District, dated ISih December 1851. 

MUSST. UNNOPOORNA DOSSEA, (Defendant,) 

Special Appellant. 

versus 

Mr. O. p. wise and others, (Plaintiffs,) Special 

Respondents. 

Vakeel of Appellant — Baboo Kishen Kishore Ohose. 
Vakeel of the Respondent, Mr. Wise — Mr. J. 0. Waller. 

This case was admitted to special appeal on the 29th August, Decree of 
under the following certificate granted by Messrs. Colvin and the lower court 

T^,„i ^^ o ./ modified as to 

"^ /\ . . . . interest on the 

" This case was preferred by an, application for special appeal, an-eaw of rent 
on the ground of error in the judges award of the arrears of rent, ^**® ^^^^ ^^ 
claimed with interest on them from their several due dates. pkinSff'a 

" On the hearing of the application it appeared that, according to first suit, 
the principles laid down in the decision of this Court of 14th June 
1852, page 602 (case of Neel Kant Banerjea and another, versus 
Birjo Ch under Hanerjea, and others,) and to the terms and intent 
of Act XXXII. of 1839,.the plaintiffs are only entitled to interest on 
the arrears of rent decreed to them from the date of their first de- 
mand for those arrears, which was by means of a suit brought in 
the sudder ameen 's court to recover their amount on the 25th 
Cheit 1252 B. E. 

On the Court intimating this view, the pleader for the respon- 
dents stated, that he was willing that in order to save the delay of 
a remand, the decree of the lower courts should be at once modi- 
fied to that extent. 

We have in consequence requested the presence of a third judge 
to pass a final judgment in the special appeal under Act II. of 1843. 

Mr. Raikes joins the Court. 

Judgment. 

As it is clear that the plaintiff is only entitled to interest on 
the arrears of rent, which were at that time due from the date of 
his first suit, viz,, 25th Cheit 1252 B. E., the decree of the acting 
judge is modified accordingly as to interest on that amount of the 
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arrears now in suit The remainder of the decree will stand. 
Costs in proportion to the amount decreed. 



Remand on 
application for 
special appeal, 
the exemption 
from stamp 
duty, enume- 
rated in 
Article 31 
Schedule A. 
Regulation X. 
of 1829, 
applying only 
to direct deal- 
in gs with 
Government 



The 29th August 185a 

Present : 

J. R C0LVIN,ESQ.,1 T,,^^ 
J. DUNBAR, Esq, / •^^^ 

Petition No. 360 of 1863. 



68. 



In the matter of the petition of Jugg Rai, filed in this Court on 
the 8th June 1853, praying for the admission of a special appeal 
from the decision of Mirza Mahomed Sadiq Khan, principal sud- 
der ameen of Sanm, under date the 11th March 1853, affirming 
that of Syud Mahomed Wazed, moonsiff of Sewan, under date the 
March 1852, in the case of Jugg Rai, plaintiff, versiLS Choolye 
Sahoo and others, defendants. 

It is hereby certified that the said application is granted on the 
following grounds : 

The plaintiff brought a suit for the reversal of a summary de- 
cree for rupees 230, arrears of abkaree dues. The claim was dis- 
missed by both the lower courts. It is urged in special appeal 
that the security bond, on which the summary decree was found- 
ed, should have been written on stamped paper. The point was 
mooted before the moonsiff, who was of opinion, that in a case 
like this, between an abkarree farmer and a person holding an 
under-lease from him, it was not necessary that the security bond 
should be executed on stamped paper. He considered it to fall 
within the exemptions imder Article 31, Schedule A., Regulation 
X. of 1829. The exemptions referred to, relate only to direct 
dealings with Government and such being the case^ the unstamp- 
ed security bond should not have been admitted. The special 
appeal is, therefore, admitted, the decisions of the lower courts 
annulled, and the case remanded for a fresh decision with refer- 
ence to the above explanation of the law. 



The 29th August 1863. 

Present : 

Sir R barlow, Bart., Jvdge. 

T. RAIKES, Esq., Officiating Judge. 

PETiriON No. 244 of 1853. 



H. 



•b^th^ " I^ *® matter of the petition of Juggut Chunder Singh, filed in 
principal this Court on the 2nd May 1853, praying for the admission of a 

•udder ameen special appeal from the decision of Oopender Chunder Nearuttun, 
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principal sudder ameen of Jessore, under date tlie 3rd February 
1853, reversing that of Abdool Rouf, Moonsiff of Sulkea> by 
nonsuiting the case, under date the 23rd June 1852, in the case of 
Juggut Chunder Sing, plaintiff, versus Gooroo Dass Sing, and 
others, defendants. 

It is hereby certified that the said application is granted on 
tiie following grounds : — 

Plaintiff sued to have a public road to the river opened, 
allying that the defendant had closed it, and in his plaint laid 
down certain boundaries to the east being Radhanath Singh's 
burh tree. The moonsiff opened the road partially ; both jparties 
appealed, and the principal sudder ameen nonsuited the plaintiffs, 
for want of definition of boundaries, as those in the plaint did not 
correspond with the boundaries laid down in a map prepared by 
an ameen deputed firom his Court. 

The Court, observe that any such discrepancy, as urged by the 
principal sudder ameen, is no ground for nonsuit. Thepetitioner 
claims a decision on the merits to which he is entitled. We remand 
the case and the principal sudder ameen will dispose of it, after 
duly considering the pleas of both parties. 



having errone- 
ously nonsuit- 
ed tiie plain- 
tiff, because tbe 
boundaries of 
the plaint did 
not correspond 
with those laid 
down in a map 
prepared by an 
ameen of his 
court. 



The 29th August 1853. 

Present: 

J. R. COLVIN, Esq., 
J. DUNBAR, Esq., 

Petition No. 419 of 1853. 



VJvdges. 



i-^(^/V\/H/^\/\/WN/VA/VN^ 



In the mai-ter of the petition of Kashee Tewaree and another, 
filed in this Court, on the 25th June 1853, praying for the 
admission of a special appeal from the decision of Mr. H. Atherton, 
additional judge of Sarun, under date the 8th April 1853, 
affirming that of Mirza Mahomed Sadiq Khan, principal sudder 
ameen of that district, under date the 21st December 1849, in the 
case of Kashee Tewaree and another, plaintiflfs, versiis Rampersaud 
Bhukut and others, defendants. 

It is hereby certified that the said application is granted on the 
following grounds : — 

The particulars of this case are given in the decisions of the 
additional judge at pages 107 and 108, of the published decisions 
of zillah Sarun, for the monlii of April 1853. 

The suit was for arrears of rent for the years 1253 and 1264 
F. S., on account of 105 beegahs of land in mouzah Chebalo, held 
by plaintifis on a lease from Rajah Nowad Kishore Singh. The 
defence was, that the lands of which the rents are claimed were 
granted by the rajah's ancestor to Boopal Gosheyn, and are held 
at tbe rate of 8 annas per beegah by the present occupants, who 



Remand as 
aboTe, the 
dedflions of 
the lower 

courts being 
insufficient on 
the points of 
the identity of 
the hmd, for 
the rent of 
which the suit 
was laid. 



Digitized by VjOOQ IC 



( 778 ) 



pay direct to the rajah, and further, that the assertion of the 
plaintifFs, that the lands on which they claim rent are different 
from those held as bert, is false. 

The principal sudder ameen dismissed the claim, as already 
disposed of by a decree, of the 25th January 184?8, passed in favor 
of the defendants, who instituted a suit to set aside an attachment 
issued against them by the plaintiffs, previous to the institution 
of this suit. 

It was urged in appeal, that the principal sudder ameen should 
have taken measures to ascertain whether or not the land, of 
which rents are now claimed, is distinct from that asserted by 
the defendants to have been held berty from the rajahs, who can 
have no claim to rent from both parties, if the lands are identical. 
The additional judge confirmed the decision of the lower court, on 
the ground, that " it is perfectly clear that the lands of which 
rents are now claimed, are the same lands, on account of which 
the attachment issued, which was set aside by the decision of the 
25th January 1840." The non-identity of the lands, however, 
is the very point upon which the plaintiffs rest their case, and the 
principal sudder ameen had refused to consider the question at 
all^ and dismissed the claim merely on an inspection of the decree 
of January 1848. This essential question in the controversy 
cannot be thus summarily disposed of. If there be enough in the 
record, as it stands, to prove the identity of the lands, the 
additional judge should have distinctly shown the grounds upon 
which he had formed his opinion ; if otherwise, the plaintiffs are 
entitled to have the matter fuUy investijeated. We admit the 
special appeal and annulling the decision of the lower courts, we 
remand the case to be again decided in the principal sudder 
ameen 's court,* with reference to the foregoing observations. 



Remand as 
above, the 
case having 
been irregular- 
ly referred to 
ihe collector, 
under Section 
XXX.,Regula- 



The 29th August 1853. 

Present : 

J.R.COLVIN,EsQ., \j^^ 
J. DUNBAR, Esq., ]^'^^' 

Petition No. 383 of 1853. 



<VW\M^^\AA»/V^«^AAAAA^M 



In the matter of the petition of Mohesh Dutt Jha, filed in this 
Court on the 15th June 1853, praying for the admission of a 
special appeal from the decision of Mr. R. N. Farquharson, judge 
of Bhaugulpore, under date the 15th March 1853, affirming that 
of Moulvee Moazzum Hossein Khan, principal sudder ameen of 
that district, under date the 8th June 1850, in the case of Muddun 
Thakoor and others, plaintiffs, versus Mohesh Dutt Jha> defendants. 
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It is hereby certified that the said application is granted on the tion ii. of 
following grounds :— ... Jf^rt^nM 

This case is reported in the Bhaugolpore ziUah decisions for not therefore 

March, paces 15 to 17. be received in 

The application for special appeal is on three grounds : — ryot^who has^ 

First, — That this suit being directly and wholly for disposses- been in undis- 
sion of the defendants, and not merely for assessment of the lands, turbed posses- 
the case ought not to have been referred for report to the collector, j^^^J^^^^^ 
and his opinion is not admissible as evidence in the cause. be rejected if 

Secondly, — That ^vhether the claim of the defendants, to hold wuiing to pay 
the lands permanently rent-free be considered to be valid or not ; Sie^emSidM'. 
they have pleaded that they were in possession from long prior to 
the Company's accession to the dewanny, and that if they can 
show that they have been in uninterrupted possession for above . 
twelve years before the date of suit, they are entitled to be re- 
tained in possession on the ordinary rule of limitation, though they 
may be liable to pay a proper rent for the land. 

The declaration on which the judge relies, stated to have been 
made before the special deputy collector by only one of the parties, 
cannot deprive the whole body of defendants of their right to 
prove that they have been for more than twelve years in possession. 

Thirdly, — That the claim to wasilat can, under any circum- 
stances, be good only from the date of suit, which was that of the 
first clear demand on the defendants to relinquish possession of 
the land, as the plaint itself discloses that the plaintiffs themselves 
allowed the defendants to remain in possession, and in full 
enjcyment of the proceeds of the land till the suit was instituted. 

We find all these grounds of special appeal to be valid. 

The reference of such a suit to the collector, under Section 
XXX., Regulation II. of 1819, though in accordance -vrtth the plaint 
was irregular. It is possible, however, that the defendants, peti- 
tioners, have had full opportunity to adduce also before the 
principal sudder ameen's court full evidence both of title and 
possession. In this case, the collector's report would not be 
entitled to be received as evidence, but it would not affect the 
sufficiency of the record. But if the defendants have not, by a 
due Section X. proceeding, been called to adduce all their 
evidence, as to title and possession in the court of first instance, 
then a fresh proceeding for the purpose must be now held, so as 
to give a complete opportunity of tendering proof or disproof to 
the two parties. 

On the second ground, this Court acts on the principle 
that a ryot, who has been allowed to hold undisturbed possession 
of land for twelve years, cannot be ejected from it, if willmg to pay 
the fair rent of the neighbourhood for it to the zemindar. 

The third ground does not require comment. 
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We admit the speoial appeal and remand the case for a fresh 
decision and a remand, should he find it necessary, to the prind- 
ptJ sudder ameen's court, with reference to the above remarks. 



The 29th Auqust 1863. 

Pbesbnt : 

J. R COLVIN, Esd, X . , ^ 
J. DUNBAR, Esq., }J^^' 

Petitiok No. 418 op 1853. 



Itemand as I^ the matter of the petition of Umopooma Dassea and others, 
mboye, the filed in this court on the 25th June 1853, praying for the achnis- 
SStiOTOT on ®^^^ ^^ ^ special appeal from the decision of Mr. W. T. Trotter, 
Se groSd*^ officiating judge of Mymensingh, under date the 2l8t March 1853, 
limhatioii not altering that of pundit Nurohuree Seromoni, principal sudder 
Jj^^^'^^^^^^ ameen of that dbtrict, under date the 15th May 1849, in the case 
ed to the lower of Ooma Sooudri, plaintifi^, versus Umopooma Dassea and others, 
courts. defendants. 

It is hereby certified that the said application is granted on 
the following groimds: — 

The decision of the judge in this case will be found at pages 
49, 50 and 51, of the printed decision of zillah Mymensingh, for 
the month of March 1853. 

The present application is on the ground that the suit is 
barred under the law of limitation, the purchase of the petition- 
ers is dated the 2nd Assar 1237, corresponding with the lltii 
June 1830. On the strength of that purchase, they got a decree on 
the 25th August 1832, and were put in possession on the 18th 
Poos 1240, corresponding with the 31st December 1833. It is 
urged that, imder these circumstances, the present suit, which 
was instituted on the 1st of May 1848, being after the expiration 
of 12 years after the date of possession, cannot be heard. We 
find that the objection was raised in the answer, and repeated 
in the moujibat of appeal; but it has not been considered 
either by the former judge, or in the present decision. The fact 
on which the judge seems to rely, as conclusive against the peti- 
tioners, viz.: that their alleged vendor, Abdool Hafiz, brou^t a 
suit on the strength of his deed of alleged hibbah, which was 
dismissed in December 1846, would not preclude the present 
petitioners from the benefit of any title pf prescription vested in 
them, though their original purchase may have been of a part 
of the whole share to which Abdool Hafiz professed to have a 
right, on the ground of the hibbah, which has subsequently been 
disallowed in some action in which he was a party. 
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The petitioners' plea of limitation, as to their one anna share, 
must have full consideration on its own circumstances and 
merits, we therefore admit the special appeal, and annulling the 
decision of the lower court, we remand the case, in order that 
the judge may pass a fresh decision as to the one anna share held 
by Uie petitioners with reference to the foregoing remarks. 

The 30th August 1853. 

Pbesekt : 

J. R. COLVIN, Esq., ) , , ^ 
J.DUNBAR, Esq., ^J^^- 

Pbtitiok No. 373 of 1863. ^ 



In the matter of the petition of Oonuroodder Bund and others, Remand as 
filed in this court on the 14th June 1853, praying for the admission JI^^<^tothe 
of a special appeal from the decision of Mr. Alexander Davidson, precedents 
principal sudder ameen of Midnapore, under date the 30th March cited, that on a 
1853, altering that of Russicklall Bose, moonsiif of Nemal, under ^^^f^' 
date the 19th August 1852, in the case of Oonuroodder Bund and ment, a decree 
others, petitioners, plaintiffs, versiAS Ramchurn Purdhan and mustneces- 
othera, defendants. ^ . . . S^th^e 

It is hereby certified that the said application is granted on party so con- 
the following grounds : — feasing. 

This was a suit for the recovery of money due upon a bond. 

The moonsiff decreed the sum sued for. The principal sudder 
ameen reversed the decree of the lower court 

The application is on the ground that as Sheolungee Bewah, 
one of the defendants, admitted the debt and only pleaded part 
payment, the plaintiff was entitled to a decree against her, either 
for the whole sum claimed, or for the balance due, if the alleged 
part payment were established. 

We admit the special appeal and anulling the decision of the 
principal sudder ameen, we remand the case to that officer, who 

IUmk«.y. (Petitioner,) decided on SOth ^^ P^ J" J^^^ ^^P""*"^ ^*5 

Janoary 1851. reference to the precedents noted 

PuToosram Hyttee, (PetiUoner,) decide, in the margin in which it has 

*-«^ ate.,wPwJSff\^«n.iw '^een ruled, that on a distmct 

AtBOor omgn, (FiaintUi,) Appellant, » • /» • i . i 

ver9U8 confession of judgment, a decree 

Dinobondhoo Mondui (Defendant,) must necessarily pass against the 
deddedbya^rB^Sc'hontheTth party SO confessing. 

July 1853. 



Digitized by VjOOQIC 



( 782 ) 

The 30th August 1853. 

Prbsejtt: 

J. R COLVIN, Esq, \j^^ 
J. DUNBAR, Esq., ]^^^^' 

Petition No. 371 op 1853. 



Remand as In thc matter of the petition of Sumbhoonauth Shah, filed in 
dOT^Uiar to- *^ Court on the 13th June 1853, praying for the admission of a 
quiry might Special appeal from the decision of Mr. F. Skipwith, judge of Sylhet, 
be made into under date the 14th March 1853, affirming that of Sarodapersaud, 
taaintSdaim- Ghose, moousiff of Azmeergunge, under date the 21st December 
ing exception 1852, in the case of Sumbhoonauth Shah, petitioner, plaintiff, 
from the gener- vcrsus Nittyanund Shah and others, defendants, 
nori^y asbeing ^* ^ hereby Certified that the said application is granted on the 
the proprietor following grounds : — 

of an estate The particidars of this case will be found at pages 18 and 19, of 

P^^^^^^^*^ the published decisions of zillah Sylhet for the month of March 

Qoyernment. 18o3. 

The suit was brought for a share in a talook. The defendant, 
among other objections, pleaded that twelve years had elapsed 
since the plaintiff came of age, his minority haying ceased at the 
age of sixteen and that consequently the suit was barred under 
the statute of limitation 

The moonsiff dismissed the suit on this ground, observing -that 
it has been determined that the full age of Hindoos, not under the 
Court of wards, is sixteen years complete, and that Regulation 
XXVI. of 1793 has reference only to proprietors of estates paying 
revenue to Government. 

The judge confirmed the decision of the moonsiff, over-ruling 
an objection urged by the plaintiff in appeal, that by local usage 
the age of eighteen is the mil legal age in Sylhet. 

The suit is laid at three times the sudder jumma, and the 
argument of the plaintiff in his moojebat of appeal, with reference 
to the bearing of Regulation XXVI. of 1793 upon his case, leaves 
room to suppose that he claims for himself, the exception from the 
general law of minority, created by that enactment in respect to 
proprietors of estate paying revenue direct to Government. If he 
is found to belong to this class of proprietors, the fiwt must be 
received as proof of his only having attained his majority at the 
age of eighteen, under which contingency his suit would be within 
time. As it does not distinctly appear from the decision of the 
judge, that this point was made the subject of inquiry, either 
in the Court of first instance or in appeal, we admit the special 
appeal, and annulling the decision of the lower court, we remand 
the case for a fresh decision, after due consideration of the point 
above noticed. 
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The 30th August 1853. 
Present : 
SiE R. BARLOW, Baet., Judge. 
H. T. RAIKES, Esq., Officiating Judge. 

Petition No. 75 of 1853. 



In the matter of the petition of Ramdhun Mujmooadar and Remand as 
others, filed in this court on the 2nd March 1853, praying for the ^J®' ^*^; 
admission of a special appeal from the decision of Mr. R. M. lower appellate 
Skinner, judge of Jessore, under date the 6th December 1852, court not being 
reversing that of Peareemohun Banerjea^ sudder ameen of that dis- !!^*^^^T^ 
trict, under date 29th December 1851, in the case of Prusunnonath ^^^ * 
Roy and others, plaintiffs, versus Ramdhun Mujmooadar and others, 
defendants. 

It is hereby certified that the said application is granted on the 
following grounds : — 

The plaintiff in this case sued to assess part of a village held by 
the special appellant, who pleaded immunity from enhancement 
under a pottah, received by his ancestors from the ancestors of the 
plaintiffs. 

The sudder ameen dismissed the claim, and the zillah judge, on 
appeal preferred by the plaintiff, remanded the suit, remarking 
tnat the onusproha/ndi lies on the defendant, who pleads a mohur- 
rureeju/rmna, that no proof in conformity with Section XVIIL, 
Regulation VIII. of 1793, of payment of the same rent and posses- 
sion of twelve years antecedent to the decennial settlement, are 
filed with other points referred to by him. 

The special appellant pleads that the points, taken up and re- 
ferred for the consideration of the lower court, do not arise in the 
case ; that he holds on a pottah from the ancestors of plaintiff and 
therefore they are bound by its conditions ; and tnat it is not 
necessary he should prove pa3anent of the fixed rent for a term of 
years under the Regulation of 1793 quoted, or for twelve years 
previous to the decennial settlement. 

The court observe that the sudder ameen has gone upon the fact, 
of the special appellant having procured his lease from the plain- 
tiff's ancestors, and has given his reasons fully and in detail for 
dismissing the plaintiff's claim, the judge has reversed that deci- 
sion without any detail of its merits, or showing the applicability 
of his own view and remarks to the points and arguments set forth 
in it, and has moreover quoted a law for the guidbuice of the lower 
court which is apparently not applicable to the j^resent suit. 

We admit the special appeal and direct the judge to recall the 
case to his own file^ and after considering the reasons set forth by 
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the lower court for dismissing the claim, to record a more fall and 
complete decision, referring particularly to such points in the in- 
vestigation as the judge may consider to be defective in the lower 
court's decree or mode of enquiry. 

Thb 30th August 1853. 

Present: 

Sir R. barlow, Bart., ) |. ,_ 
J. DUNBAR, Esq., J '^^^' 

H. T, RAIKES, Esq., Officiating Judge. 

Case No. 392 op 1863. 



Special Appeal fro^m the decision of Mr. IL E. Cufdiffe, 
Judge of ZiUah Mymensingh, under daie the 12th March 1852, 
affirming a decree of Pundit Nv/rhwree Serofnonee, Principal 
Sudder Ameen of that distru^, dated 15th March 1851. 

GUNESH CHUNDER SHAH and others, (Dependants,) 
Appellants, 

versus 
BINDRABUN ROY and others, Plaintifps, (Respondents). 
Vakeel of Appdlanta — Baboo Ramapereaud Roy. 
Vakeel of Respondents — Baboo Kishen Kishore Ohose. 
Suit for ba- This case was admitted to special appeal on the 30th August 
lance on ad- 1853, under the following certincate recorded by Sir R Barlow 
iS^^f ""dS! and Messrs. Dunbar and Raikes. 

missed, as the " This was a suit for balance on adjustment of an account signed 
hhata signed jjy the defendant's gomashta^ as averred in the plaint. 
dLte bei^^o " The defendants repudiated the act of the party alleged to be 
stamp. their servant and deny the claim. 

" The principal sudder ameen and judge decreed the amount 
sued for, as the debt was fully proved." 

Judgment. 
The special appellant objects to the admission of the plaint, as 
the deed, the khata, signed as alleged by the defendants, bears no 
stamp. For the respondents it is urged, that by the practice of 
the court such a deed is not admissible ; that there is no law ren- 
dering it imperative on the court to reject it, inasmuch as a sig- 
nature, merely to an account closed, cannot be considered to come 
in within the provisions of Article 1, Schedule A. 

We have no doubt of the soundness of this objection under the 
provisions of Article 1, Schedule A, Regulation X, of 1829. The 
plaintiff has in his plaint distinctly said that after judgment a 
certain balance was recoverable from the defendants, for the re- 
covery of which, with interest, he sues, as the defaidants though 
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firequently called upon decline paying it. This decision is in con- 
formity with that in the case reported at page 505, Sudder De- 
iranny Adawlut decision^ 18th August 1851. We therefore dismiss 
the original plaint in this case. Each party under the circumstances 
to bear his own costs* 



Thb 30th August 1853. 
Fbbsbkt: 

J. DUNBAR, Esq., I^^^^^- 
Petition No. 421 of 1853. 



In the matter of the petition of Baboo Randall, filed in this Remand on 
Court on the 26th June 1853, praying for the admission of a g^c^^p^T 
special appeal from the decision of Mr. H. Atherton, additional the lower court 
judge of Sarun, under date the 1st April 1853, reversing that of though admit- 
Mirza Mahomed Sadiq Khan, principal sudder ameen of that ^jp^g^® iJJ?**"" 
district, under date the 25th August 1851, in the case of Baboo havfugerrone- 
Ramlall, plaintifi^, versv^ Baboo fiigkoomar Singh, defendant. oosiy passed a 

It is hereby certified that the said application is granted on the ^^^ j^^ 

following grounds : — ^ of the defea- 

, The particulars of this case will be found at pages 96 to 99, of dant. 
die published decisions of zillah Sanm for the month of April 1853. 

The plaintifi* sued for compensation of a purchase made on the 
8th January 1849, of the rignts and interests of Musst. Sooknee, 
in the one-third share of certain property, also to set aside mis- 
cellaneous orders of the judge and of the Sudder Court, and to 
have a deed of exchange, dated 5th August 1830, put forward by 
Rajkoomar Singh, declared null and void. 

The principal sudder ameen decreed in favor of the plaintiff. 
In appeal the additional judge thought, that the principal sudder 
ameen had come to a right decision on the points on which the 
case turns. Although he disbelieved the evidence, in support of 
the deed of exchange put forward by Rajkoomar Singh, he never- 
theless, on the ground that the said Rajkoomar had expended a ' 
good deal of money on the property, directed that the decision of 
the principal sudder ameen should be set aside, in the event of 
Rajkomar Singh's paying into Court, within one month, the sum 
of rupees 640, the supposed value of the property at the time at 
which he took possession of it, failing whicn, the decision of the 
principal sudder ameen should stand. 

We cannot recognize the justice of the ccmsiderations which 
have induced the additional judge to give such an award. The 

J>laintiff having established his claim, and the defendant having 
iedled to make good his right, on the special plea urged by him. 
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the former is clearly entitled to possession. His title cannot be 
affected by any question of money expended on the property, by 
the defenaant, during his wrongful possession. If the defendant 
considers that he has any just claim on that account, it is open to 
him to seek his remedy in the usual way ; but that question cannot 
be mixed up with the distinct matter at issue between the parties 
now before the Court. 

We admit the special appeal, and annulling the decision of the 
lower court, we remand the case in order that the additional judge 
may pass a fresh decision, with reference to the foregoing obser- 
vations. 



The 30th August 1853. 
Present: 
SiE R BARLOW, Bart., Judge, 
H. T. RAIKES, Esq., Officiating Judge. 
Petition No. 184 of 1853. 



Remand as ^^ *^^ matter of the petition of Gourmonee Dossee, filed in this 
^bove,theiow- Court ou the 4th April 1853, praying for the admission of a 
er appellate special appeal from the decision of Kasheeshwur Mitter, principal 
omitted*toiK)- Sadder ameeu of 24-Pergunnahs, under date the 5th January 
tice the ruling 1853, reversing that of Mr. W. Wright, moonsiff of Sulkea, under 
point of liini- date the 26th February 1852, in the case of Muthoormohun Mit- 
ded^on* ^** *®^' plaintiff, versus Gourmonee Dossee, defendant. 

It is hereby certified that the said application is granted on the 
following grounds : — 

The special appellant was sued in the moonsiffs court for en- 
hanced rent and the claim was dismissed, on proof of a pott^h con- 
veying to special appellant heriditary right of occupancy at a fixed 
rent, the moonsiff taking the fact of possession, shown by the 
special appellant of more than twelve years, as corroborative 
proof of the genuineness of the pottah held by her. The principal 
sudder ameen reversed the moonsiff's decision, discrediting the 
witnesses to the pottah, and decreed to the plaintiff the right to 
enhance. 

The application now is, that the law of limitation bars the plain- 
tiffs claim to enhance, the special appellant having held posses- 
sion at a fixed rent for upwards of twelve years. 

We are of opinion that the applicability of the law of limitation 
fairly arises out of the pleadings in this case, the special appellant 
having pleaded, and apparently shown in the moonsiff's court, a 

Possession at a fixed rent for more than twelve yeurs ; this point, 
owever, has not been disposed of by the principal sudder ameen 
who has not even touched upon it in his decision. We therefore 
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admit the special appeal and remand the case to the principal sudder 
ameen to be re-tried and decided with reference to the above 
remarks. 



The 30th August 1853. 

Present : 

J. R COLVIN, EsQ.,|. ,^ 
J. DUNBAR, Esq., }^^^' 

Petition No. 422 of 185a 



In the matter of the petition of Shamat Alee, filed in this Court demand as 
on the 21st June 1853, praying for the admission of a special appeal aboTe,^prin- 
from the decision of Sreenath Bidyabagish, principal sudder ^J^eenhanng 
ameen of Chittagong, under date the 24th March 1853, re- erroneously 
versing that of Kumlakunth Chuckerbutty, moonsiff of Hathazaree, imposed a fine 
under date the 21st May 1852, in the case of Shamat Alee, plaintiff, j'^f^nJ.^' 
versus Buksh Ali Chowdri, defendant. to Circular Or- 

It is hereby certified that the said application is granted on the ^^y ?^' ?<^' 

f/.11r.^.'r.^ ^..^A» dated 25th 

followmg grounds:— ... JanuaiylSSS. 

The petitioner instituted a suit before the moonsiff. His claim 
having been decreed, the defendants appealed and the principal 
sudder ameen who gave judgment in his favor, fined the plaintiff 
rupees 15 for having brought a false action, according to the pro- 
visions of the law, as referred to in Circular Order, No. 80,»*dated 
the 25th January 1853 ; an appellate court is not competent to im- 
pose a fine on a respondent in an appeal case, for having instituted 
m the lower court a suit which the appellate court thinks vexatious. 
We accordingly admit the special appeal and remand the case, in 
order that the principal sudder ameen may amend his decision, 
with reference to the circidar above quoted. 

The 30th August 1853. 

Peesent : 

J. R: COLVIN, Esq., \ j, 
J. DUNBAR, Esq., J ^^Sl^' 

Petition No. 407 op 1853. 



In the matter of the petition of Ghand Nusser, filed in this Court Remaod a» 
on the 22nd June 1853, praying for the admission of a special vtew^^urther 
appeal firom the decision of Mr. James Grant, judge of Dinagepore, inquiry ro- 
under date the 16th March 1853, reversing liat of Moulvee Itrut gwding the 
Hoesein Khan, sudder ameen of that district, under date the 12th aYo^bunde^ ^^ 
1851, in the case of Omer Singh Mundul, plaintifi; versus Chand said to have 
Misser and others, defendants. ^^^ ^^^ ^ 
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acaaeofexeca- It is hereby certified that the said application is granted on the 

tionofdeaee. following grounds : — 

The particulars of this case will be found at pages 8, 9 and 10, of 
the published decisions of zilldb Dinagepore, for tlie month of 
March 1853. 

The plaintiff, Omer Singh, sued the petitioner for possession of 
fifty-one trees, being portion of an orchard containing ninety-one 
trees, thirty of which the plaintiff sold to the defendant who there- 
upon ousted him of the Tmole. The defendant pleaded that the 
plaintiff had sold him his half of the orchard, m part payment 
of money due under a decree, for the balance of which plaintiff 
gave a kistbundee, and that he had bought the other half from 
a co-sharer of the plaintiff. The sudder ameen dismissed the case. 
The judge, on the grounds set forth at length in his decision, 
reversed the decision of the sudder ameen, and decreed the appeal. 
The judge, in rejecting the kistbundee put forward by the de- 
fendant, declares a lotbur^e of 1^43, intended to support the pur- 
chase of a half from the plaintiff's co-sharer, to be evidently ncti- 
tious. He arrives at this conclusion, because it purports to be a 
lotbundee in execution of a decree numbered 574 of 1834, where- 
as the highest number in that year in the office book is 175 ; 
he remarks that it includes in one lot fourteen head of cattle and 
half an orchard, a limiping of property never allowed, and further 
that orignal lotbimdees of this kind remain with the record, not 
with the purchaser. 

It appears to us that the genuineness of the lotbundee should 
not have been made to rest upon conclusions so conjectural, while 
the judge had the means of testing the point more satisfactorily, 
by causing inquiry to be made, either in his own office or in that d 
the collector, with a view to the production of any papers connected 
with the execution of the decree, which led to the sale under 
which the defendant avers that he became purchaser of the plain- 
tiff's co-sharer 8 half of the orchard. We admit the special appeal 
and annulling the judge's decision, we remand the case, in order 
that he may pass a fresh decision after satisfying himself in regard 
to the genuineness or otherwise of the lotbwndee, in the manner 
above indicated. 
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Thb 31st August 1853. 

Present : 

Sir R barlow, Bart., \ t j 
J. R COLVIN,EsQ., ^^^es. 

H. T. RAIKES, Esq., Officiating Judge. 
Cask No. 78 of 1853. 



Special Appeal from the decision of Movlvee Mahomed Kul- 
leem Khcrn, Principal Sudder Am^een of Backeraungey wnder 
date the 1 6^ June 1852, reversing a decree of Gobina Chwnder 
Biddiaruttun, Moonsiff ofBurisaly dated the 1 \th December 1851. 

Rev. HARRIS RICHARD SHEPHERD and others, 
(Dependants,) Appellants, 
versus 
RAJKOOMAR PANDAY and others, (Plaintiffs,) Respon- 
dents. 

Vaked of Appellants, — Mr. J. O. WaUer 
Vakeel of the Respondent Rajkoomar Pandayy — Baboo Rama- 
persaud Roy, 

This case was admitted to special appeal on the 14th March Held, that a 
1853, under the following certificate recorded by Sir R Barlow third party, not 
and Mr. A. J. M. MUls. J^ ^^^ 

This suit is brought to cancel a summary award, under Regula- compJtenft w^ 
tion Vlll of 1831, of the deputy collector aflirmed in appeal by the »»e to reverse 
collector, and to recover the rents awarded to the plaintiff in that Jf^Jl^^^^^ 

suit. ^ a summary 

The plaintiff in this case intervened in the summary suit in suit if the 
question ; he called the defendant his ryot and the occupant of to*^^^^** 
his talook ; alleged that the decision of the revenue authorities was titie'or right 
prejudical to his rights. 6f possession. 

The moonsiff dismissed the claim. The principal sudder ameen ^® ""^^ *°® ^^ 
reversed the decision of the moonsiff on the ground, that it was h^tkmof his 
established by satisfactory evidence, the defendant Shepherd had case- 
received rents from the plaintiff and thereby acknowledged his 
possession of the talook. 

It is urged in the application for the admission of special appeal, 
that as the plaintiff was no party to the suit before the collector, 
the decree is not binding upon him, and the plaintiff is not, there- 
fore, competent to institute this suit for the reversal of the sum- 
mary award. 

We observe that a special appeal No. 155 of 1852, Ram Doolal 
Deb and others, has been admitted to try this identical point, and 
having been brought to a hearing before a full bench on the 24th 
of February 1853, was referred for decision to the Court at large. 
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We therefore admit the appeal and direct that it, and the other 
six appeals, all of which are admitted on the same grounds, be 
brought forward with the appeal above stated. 

Baboo Ro/mapersaud Roy, for the petitioner, argues that this 
case dififers somewhat from the precedent cited in the certificate 
of admission. In that, two proprietors claimed rents from one 
ryot ; in this, the zemindar sued one Jameeut Ehan before the 
collector for rents ; plaintiff appeared as a third party, stating he 
had purchased the rights of Jumeeut, and that the zemindar had 
taken rents from, and given receipts for, the same to him. The 
collector, however, decided in favor of the zemindar against 
Jumeeut and his suit is brought to reverse that award. 

Judgment. 

The collector's award is for a money debt on account of rent due 
by Jumeeut personally, and can only be executed against him, not 
against the plaintiff. A suit for reversal of the particular sum- 
mary award on the part of the plaintiff was, therefore, improper. 
If the plaintiff wishes to prove either his title or right of posses- 
sion, he must sue on proper valuation which shall cover the whole 
tenure. We fully adopt the principle laid down in the case of 
Ram Doolal Deb, decided by tne Court at large, 17th March 1853, 
and reverse the order of the principal sudder ameen with costs 
and dismiss the original plaint. 

The 31st August 1853. 

Present : 

Sir R. barlow, Bart., ) ,- , 
J. R. COLVIN, Esq., ^^^ff^^- 

H. T. RAIKES, Esq., Officiating Judge. 

Case No. 79 of 1853. 



Special Appeal from the decision of Mahomed KuUeem Khan^ 
Principal Sudder Ameen of BacJcergungCy under date the 22nd 
June 1852, reversing the decree of Qobind Chunder Biddior 
ruttun, Moonsiff of Burisal, dated the I6th December 1851. 

Rev. HARRIS RICHARD SHEPHERD, (Defendant,) 

Appellant, 

versus 

RAJKOOMAR PANDAY, (Plaintiff,) Respondent. 

Vakeel of Appellant — Mr. J. G. Waller, 

Vakeel of the Respondent Rajkoomar Panday — Baboo Rama- 
persavd Roy, 

For groimds of admission of special appeal and decision of the 
Court thereon, see preceding case, No. 78. 
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TflK 31ST August 1853. 

Present : 

Sir R. barlow, Bart., \ j.^^^ 
J. R. COLVIN, Esq., ]^^^^' 

H. T. RAIKES, Esq., Officiating Judge. 

Case No. 80 of 1853. 

Special Appeal from the decision of Mahomed Kvlleem Khan, 
Principal Svdder Ameen of Backergunge, under date the 21st 
June 1852, reversing a decree of Gobind Chunder Biddiaruttum, 
Moonsiff of Burisal, dated the l^th December 1851. 

Rev. HARRIS RICHARD SHEPHERD, (Defendant,) 

Appellant, 

versfubs 

RAJKOOMAR PANDAY, (Plaintiff,) Respondent. 
Valceel of Appellant — Mr. J, 0, Waller. 

Vakeel of ^ Respondent Rajkoom^r Panday — Baboo Ramaper- 

savd Roy. 

For grounds of admission of special appeal and decision of the 
Court thereon, see preceding case, No. 78. 



The 31st August 1853. 

Present : 

Sir R barlow, Bart., ) r , ^ 
J. R. COLVIN, Esq., ] Judges. 

H. T. RAIKES, Esq., Officiating Judge. 
Case No. 81 of 1853. 



Special Appeal from the decision of Mahomed Kvlleem Khany 
Princmat Sudder Am^en of Backergvm^e, under date the 
17th Jtme 1852, reversing a decree of Gobind Chunder Biddia- 
ruttun, Moonsiffof Bwrisal, dated the \Wi December 1851. 

Revd. HARRIS RICHARD SHEPHERD, (Defendant,) 
Appellant, 

versus 

RAJKOOMAR. PANDAY, (Plaintiff,) Respondent. 

Vakeel of Jppettant — Mr. J. G. Waller. 

Vakeel of the Respondent Rajkoomar Panday — Baboo Rama- 

persa/ud Roy. 

For grounds of admission of special appeal and decision of 
the Court thereon, see preceding case, No. 78. 
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Thk 31st Aucwtbt 1853. 

Presbitt: 

Sib K. barlow Bart., 1 ^.^j™ 
J. R. COLVIN, Esq., |*^tu3fi^. 

H. T. RAIKES, Esq., OfficiattTig Judge. 
Case No. 82 op 1853. 



Special Appeal from the decision of Mahomed KuUeem Khan, 
Principal Sudder Ameen of Baclcergunge, wnder date the t\st 
June 1852, reversing a decree ofOobind Chunder BiddiaruUun^ 
Moonsiff of Burisaly dated the I5th December 1851. 

Rev. HARRIS RICHARD shepherd (Defendant,) 
Appellant, 

versus 
RAJKOOMAR panda Y, (Plaintipp,) Rbspondbht. 
Vakeel of Appellant— Mr. J. 0. Waller. 
Vakeel of the Respondent Itajkoomar Panday — Baboo Ramaper- 

saud Roy* 

For pounds of admission of special appeal and decision of the 
Court tnereon, see case No. 78. 

The 3l9T August 1863. 

Present : 

Sir R. barlow, Bart., ) ^ ,^^ 
J. R. COLVIN, Esq., \J^*dges. 

H. T. RAIKES, Esq., Officiating Judge. 
Case No. 83 op 1853. 

Special Appeal from the decision of Mahomed KuUeem Kkanf 
Principal Sudder Am^en of Backergunge^ under date the 
23rd June 1852, reversing the decree of Oobind Chwnder 
Biddiaruttwn, Moonsiff of Burisal, dated the I6th September 
1851. 

Rev. HARRIS RICHARD SHEPHERD, (Defendant,) 

Appellant, 

versus 

RAJKOOMAR PANDAY, (Plaintiff,) Respondent. 

Vakeel of Appellant— Mr J. 0. Waller, 
Vakeel of Respondent — Baboo Ramapersaud Roy. 

For grounds of admission of the special appeal and decision of 
the Court thereon, see case No. 78. 
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The SlsT Aucrosr 1863. 
Pabsbbt: 

SiB R. BARLOW, Bart., > ,. ,_^ 
J. R COLVIN, E^, IJ^es. 

H. T. RAIKES, Esq., OfficiaUng Judge. 
Case No. 84 op 1853. 



Special Appeal froni ihe decision of Mahomed Kulleem Khan, 
Prindpat Sudder Ameen of Backergunge, under date 
ihelWi June \SS% reversing a decree of Roy Oobind Chwnder 
BiddiaruUun, Moonsiff of Burisal, dated the 13^ Decem- 
ber 1851. 

Rev. HARRIS RICHARD SHEPHERD, (Defendant,) 

Appellant, 

versus 

BAJKOOMAR PANDAY (Plaintiff,) Respondent. 

Vakeel of AppeOanih-Mr. J. G. WaUer. 
Vakeel of Respondent — Baboo Ramapersaud Roy. 
Fob grounds of admission of special appeal a]id decision of the 
Court thereon, see case No. 78. 



The 31st August 1853- 
Present : 

Sib R. barlow, Babt., ) ;. , ^^ 
J. R COLVIN, Esq., \J^es, 
H. T. RAIKES, Esq., Officiating Judge. 
Case No. 520 of 1852. 



Special Appeal from ihe decision of Mr. P. Taylor, Judge of 
WestBurdwan, under date the Slst May 1852, affirming a 
d&cree passed by Moulvee Abdool Azeez Khan Bahadoor, Prin- 
cipal Sudder Amsen of that district, da;ted the 9th September 
1861. 

RAJA SUNKURNARAIN, (Defendant,) Appellant, 

versus 
JADUBNARAIN, (Plaintiff,) Respondent. 

Vakeels of Appellant — Mr, J. 0. Waller and Baboo Kishen 

Kishore Ohose. 

Vakeel of Responden^Baboo Ramapersaud Roy. 

This case was admitted to special appeal, on the 28th Septem- Decision of 
ter 1852, under the following certificate recorded by Messrs. t*ieio^<»J?< 
J. R. Colvin and A. J. M. Mills. "^"^' *^* 
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plaintiflfs guit " The particulars of tiiis case ure given in the zillah West Burd-* 
bTba^ ^ wan decisions, for May 1853, see pages 1 to 15. 
the law of 11^ " ^his is a case of disputed inheritance of a jungle-mehal estate^ 
mitation by a The plaintiff sued for possession of a 4 annas, 16 gundas share of 
majority of the pergunnah Shahajora, and kismut Shahajora on the ground of 
succession of the elder branch being customary in the family. 

" The defendant pleaded that the suit was barred by the law of 
limitation, and the plaint was otherwise defective, and should be 
nonsuited, and further, that by the Shahajora family custom, the 
zemindar was authorised to give the succession to whomsoever of 
his sons he pleased, and that Nemaie Narain had, in the exercbe of 
such authority, made him his heir. 

" The principal sudder ameen gave judgment in favor of the 
plaintiff ; he over'tuled the defendant's plea, in bar, and consi- 
dered the plaintiff entitled to succeed imder the custom of the 
family, which had been duly proved. The judge in a very elabo- 
rate judgment, in which he notices all the issues in the case, con- 
firmed this decision. 

" The application for a special appeal is urged on the following 
grounds:—* 

First, — " The law of limitation has been misapplied by the 
judge. 

Secondly, — " The plaintiff) having accepted a subsistence allow- 
ance from the defendant^ has forfeited his right of action. 

Thirdly,—'' That the decree of the judge of Burdwan, dated 25th 
of November 1805, relied on by the judge, as decreeing continuous 
succession to the elder branch of the Bissenpore fainily, has no 
reference to the matter in dispute between the parties in this 
case. 

" As there are nice questions of law involved in this case, which 
it is necessary should be submitted to a full bench of thi^ Court 
for decision, we admit the special appeal to try thefoilowing points 
First, — " From what date is limitation in this case to be calcu* 
lated, viz., from the date of possession given by Nemaie Narain to 
the petitioner, or from, the death of Nemaie Narain or from 
the death of Huree Narain, and if from the death of Hurree 
Narain, is the plaintiff entitled, in calculating the period of limi- 
tation, to a deduction for the period, between the date of his iq>* 
plication to be admitted to go on with Hurree Narain's special ap- 
peal, and the order of the 16th April 1839, disallowing his ap- 
pearance in that case and referring him to a separate suit. 

Secondly, — "Does the acceptance, under the circumstances 
shown on the record, of subsistence allowance in money and land, 
disentitle the plaintiff to bring his action, notwithstanding he 
gave no express acknowledgment to refrain from suing. It is 
to be noted that the judge has altogether declined to go into 
this point. 
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Thirdly, — " Whether, under the peculiar circumstances of the 
two cases, the decision of the judge of Burdwan, dated the 25th 
of November 1805, governs the case or not, by reason of the con- 
nexion of the family of Shahajora, with that of Bissenpore by 
marriage, and the prevalence on the two of a common Koolachar. 
With reference to this last point, the respondent's pleader points 
to the finding of the judge on which, even supposing that the Bissen- 
pore family custom does not apply to the Shahajora family, still by 
the custom of that family itself, the right of the plaintiff, the son 
of a brother elder than tfie defendant, should prevail/' 

Mr. J. 0. Wailer for petitioner, defendant — 





Nemaie Narain, common 
ancestor, died in 1834. 
































Joynarain died before 
Nomaie, leaying Hurree 
Nttrain, who died in 1886. 




Odit Narain died before 

Nemaie, leaving a 

son Jadub. 


P. 


Sunkur Narain . 
and two others, 
deceased. 



Nemaie^ shortly before his death made over all his property, 
now in dispute, to Sunkur, whose name was transferred in the 
collector's books on the 2n(i August 1820. This act was contrary 
to the ordinary course of the common law of inheritance, and the 
guardians of Hurree Narain brought a suit to set aside the 
mutation on the 3rd May 1830. This, case went on up to the 
Sudder Dewanny Adawlut in special oppesl pendent lite, Nemaie 
and Hurree died, the latter in Deciember 1836, the former pre- 
viously, for Hurree Narain appeared in Court in 1834, and 
stated Nemaie had already died. 

While the case was before the Sudder, Hurree Narain's guardians 
presented a petition, filed 17th Julv 1834, in that case, setting 
forth Nemaie's death and praying that the Court would demand 
security from Sunkur Narain ; on his failure to furnish it, that the 
petitioner micht be put in possession of the property in dispute. 

Hence we find Nemaie was dead in 1834, that Sunkur should 
not remain in possession without security, and that plaintiff 
claimed possession. 

Hurree Narain died in 1836, December 6th, and Jadub applied, 
as his heir, to succeed and to carry on the case. The petition 
was rejected by this Court, as he was not the heir of Hurree 
Narain, this on the 16th April 1839. 
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The decision of this case hinges upon the determinaticm of 
what was the cause of action of Jadub. 

After the suit was brought hj the guardians of Hurree Narain 
in 1830, against Nemaie, tne common ancestor who died in 1884, 
the suit so brought therefore fell as of course ; any motion of the 
plaintiff in that, a different case, cannot of course bar the opera- 
tion of the law of limitation as against the plaintiff, whose 
claims are opposed by the defendant who has held long aboTe 
twelve years from date of Hurree Nandn's death, when the 
plaintiff's right, if he has any, commenced. 

The order then of the Sudder, on the 15th May 1838, admitting 
Jadub in another case to represent Hurree Narain, can have no 
effect in bringing plaintiff within the prescribed period when he 
sued in 1850. Sut suppose Jadub had been allowed to C€urry on 
that case to a final decision, what would have been the bearing 
of such admission and prosecution on his part upon the present 
question ? Had he succeeded in getting judgment, it could not 
have been for possession, nor for closing controversy in the 
present suit. 

The only point now is, are there any circumstances which 
would justify an extension of the prescribed period by the Court 
in the present case ; defendant pleads none and I argue there 
are none. The plaintiff is entitled to no deduction on the death 
of Hurree ; fresh rights were created in some party and that party 
should have come into court within twelve years from that date, 
to recover from my client what then must be held to have been 
adverse possession to the party claiming. Had Hurree not died 
and the case had gone to judgment, the Sudder Court could not 
have given a prospective right of possession on the death of 
Nemaie Narain, for Nemaie had died already before the then 
pending suit had been decided. Hurree could not have pleaded 
the part taken by him in the case resting in mu^ationy as a de- 
mand barring the operation of the limitation law in the case 
which is for possession. 

Baboo Ramap&rsaud contra. — If I can bring the former suit 
within Section XIV., Regulation III. of 1793, 1 believe there can 
be little doubt that I am in time in this. The family custom was 
pleaded in that suit as in this, and Hurree Narain in his action 
pleaded it ; he could not sue for possession then for Nemaie, the 
common ancestor, was alive and a defendant in that case, hence 
the suit was for reversal of mutation and to divest the defendant 
Sunkur Narain of the title which had been conveyed to him by 
Nemaie and for confirmation of plaintiff's title under Eoolachar. 
Such a suit could under the regulation be brought, and the decree 
of the judge, 19th July 1831, is to this effect : it upholds the title 
of the plaintiff by right of Eoolachar, it directs the reversal of 
mutation and provides for plaintiff's possession after the death of 
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Nemaie Narain. Nemaie and Sunkur both appealed against this 
to the provincial court of appeal and at this stage Nemaie died, 
and the guardians, immediately, of Hurree Narain, prayed that 
the court would attach the property, or take security from 
Sunkur. The provincial court, however, dismissed the plaint, 
18th April 1832, declaring the right of Nemaie to give the pro- 

Ejrty to Sunkur ; on this, a special appeal was preferred, on part of 
urree, by his guardians to the Sudder Dewanny Adawlut, stating 
that as Nemaie was dead, Hurree was entitled to possession and 
upon that ground attacked the decision of provincial court of 
appeal, and the property was attached under the Sudder's order. 
In the mean time, 6th December 1836, Hurree died, notice was 
issued for his heirs and Jadub, on the 12th August 1837, ap- 
peared and applied to be put in loco Hurree Narain. Whatever 
advantages would have accrued to Hurree Narain in his action, 
my client is entitled to the same. 

The claim preferred by my client in this case is a direct pre- 
ferring of a claim to the property in dispute, so was my appli- 
cation to this Court in that other case and, therefore, I have 
come within the prescribed twelve years and made a demand 
in a competent Court deducting the period of the pendency of 
that case ; my action is in time. 

Quotes page 168 of vol. I, Sudder Dewanny Reports and page 
15, vol., Idem. 

Judgment. 

SiE. R. Barlow, Bart., and Mr. H. T. Raikes. — The plain- 
tiffis sue for possession of the property in dispute, by right of 
succession to Nemaie Narain Sing, who died in 1834, and their 
action was brought in March 1850. The defendant Sunkur 
Narain, pleads a deed of gift from Nemaie to him in 1828, 
under which transfer was made in the collector's books in his 
name to the exclusion of that of Nemaie, on the 2nd August of 
that year. Plaintiff urges that he made application to the 
Sudder Dewanny Adawlut, in a case pending there, to be placed 
in loco Hurree Narain represented by his guardians, appellants, 
versits Nemaie Narain, respondent, on the 12th August 1837 ; 
that he was admitted on the 1 5th May 1838, so to appear, though 
his application was subsequently thrown out on the 16th April 
1839. He argues that the time during which he was in Court 
in that suit, t. c., from 12th August 1837 to the 15th May 1839, 
being deducted, his suit in the present action is within the 
period of twelve years from the date of the death of Hurree 
Narain, which occurred on 6th December 1836, from which date 
he pleads limitation must be held to run against him. 

To this the defendant objects urging, that as the suit of Hurree 
Narain was merely for reversal of order of mutctHon, made by the 
collector, and was brought in 1830, that suit necessarily fell as of 
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course, when Keraaie died in 1834 ; that on Hurree^s death in 1830, 
he^ Sunkur, was in possession under his deed of gift, and if the 
plaintiff, Jadub, had any ri^t under Eoolachar, the family custom, 
it accrued on Hurree's death in 1836 ; that the application of 
1837, under cover of which- he claims a deduction of the period 
during which his petition was in the Sudder, from the twelve 
prescribed years, cannot be admitted, the cause of action in that 
and the present action being different, and the petition not bein^ 
a direct demand on the subject of the claim now laid, ana 
therefore, not entitling him to the benefit of an enlargement 
under Section XIV., Regulation III. of 1 793. 

By Section XIV. of that law, the courts are prohibited hearing 
tiie merits of any suit whatever against any person, if the cause 
of action shall have arisen twelve years before any. suit shall 
have been commenced on account of it, unless the plaintiff direct- 
ly preferred his claim in a competent court ioirjthe demand, li 
it be contended that the. subject matter of this suit and that pre- 
ferred by Hurree Narain be Ihe same, stiU the appearance of Jadub, 
the plaintiff in this case, in 1887y while Hurree Narain's appeal 
was pending in the Sudder Bewanny Adawlut, cannot bar the 
operation of the. law of limitation as against Jadub, immediately 
on the death of Hurreenarain in 1826. Jadub's right, if any, was 
created and instead of prosecuting in appeal a claim in loco 
Hurree Narain, ^ which he had set up against Nemaie and Sunkur, 
he should at once have asserted hie own rights as heir to Nemaie, 
who died in 1834, against Sunkur, the defendant, who had all 
along been in possession, and have instituted an action on that 
ground himself instead of sleeping over his right till limitation 
had run out. Any application made in the suit for reversal of 
mutaiion order by the collector, cannot, we think, be held to be 
K. direct demand made in a suit for possession, which would 
entitle plaintiff to the benefit of Section XIV., Regulation 
III. of 1793. 

The plaintiff relies upon his appearance in the Sudder 
Dewannjr Adawlut, in 1837, as the ground and justification of 
his admission after lapse of fourteen years from Hurree's death ; 
in that suit hecould not have obtained, imder any decree of Court, 
possession of the disputed property, which he now demands, 
neither could Hurree Narain himself , had he succeeded in 
getting a favorable judgment, for the suit was not for possession, 
as already shown. 

We do not, therefore, hold that the necessary demand was ever 
made by Jadub, the plaintiff, before us ; his action was brought, 
even if the deduction he claims were allowed, after the lapse of 
eleven years and eight months from the date of Hurree's death, 
which he would assign as the date of cause of action, assuming 
to himself the benefit of one year and eight months he was before 
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this Court on his petition to be placed in loco Hurree Narain ; 
this deduction, minority or other incapacitating cause not having 
been pleaded, he is not entitled to his claim and his action must 
be dismissed with costs on the law of limitation. Ordered ac- 
cordingly^ 

Mb. J. R. CoLviN.— It seems to me that a claim was directly 
preferred adversely to the title, and, as a necessary consequence, 
(though not by execution of the decree in that particular suit,) 
to the possession of the defendant in this case, by means of the 
application made by the plaintiff, on 12th August 1837, to carry 
on the special appeal that had been preferrea in this Court by 
Hurree Narain, son of his father's elder brother, against the 
decision of the provincial court, which had been passed against 
Hurree Narain, and in favor of the defendant in the present 
cause, upon the very subject matter of conflicting pretensions of 
right, which is sought to be put in litigation by this suit. 

This Court, on the 16th April 1839, ruled that as the nlaintiff 
was not the heir or representative of his cousin, Hurree Narain, 
he could not prosecute his claim in that suit, but must sue sepa- 
rately on his own behalf. This order may have been strictly correct 
yet the plaintiff, claiming on precisely the same ^ound, might 
very naturally have thought that he could be permitted to bring 
the point to issue in the suit which had been already instituted by 
Hurree Narain, whose exact position as to right he occupied, 
though not by inheritance, or other course of representation, from 
him. 

Had this Court passed wn immediate order on the plaintiff's 
application to carry on that suit, referring him to another action, 
the plaintiff would have been in time, had he brought his plaint 
within the same period after such order, as he has done after the 
order, which was finally passed on 16 th April 1839, of the same 
purport. 

The defendant had, by that proceeding, ample notice of 
the directly adverse claim advanced against him by the plaintiff, 
on precisely the same grounds on which the claim had been made 
by Hurree Narain, when he was the representative of the elder 
branch of their common family. The Court was, of course, of 
perfectly competent jurisdiction to try the question ; but the 
plaintin was incompetent according to our course of procedure, 
to carry on that particular suit. The order, that the plaintiff 
could not go on with that cause, but must bring a separate 
action, was of the nature merely of a nonsuit It did not in 
any way weaken the effect of the direct claim preferred by the 
plaintin, to the intent that the defendant's title was wholly invalid. 
It has been the settled practice of this Court to deduct the 
period of pendency of a nonsuited case in calculating the term 
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of limitation. I would, on the same principle, deduct the 
period from 12th August 1837, to 16th April 1839, for which 
the plaintiff's application to carry on the special appeal of Hurree 
Narain, remained pending in this Court, and this deduction 
would bring the suit within time, calculating from 6th Decem- 
ber 1836, the date of the death of Hurree Narain, when a 
cause of action arose to the plaintiff. The Judge is in error 
in calculating limitation from the date of the order of this 
Court of 16m April 1839. That order could obviously create 
no cause of action. The calculation must necessarily run 
back to the date when the plaintiff's alleged title vested in him, 
on Hurree Narain's decease without heirs. 

I give this opinion, I need scarcely say, simplv on what 
appears to me the just application of the existing law of limi- 
tation, according to its true intent and spirit, and without con- 
sidering what restrictions ought, upon general considerations, 
to be placed on the time sdlowed for prefering suits. 
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The 3rd August 1853. 

Prbsbnt : 

Sir R. barlow, Bart., \ ^.^^^ 
J. R. COLVIN, Esq., ']J^^' 

H. T. RAIKES, Esq., Officiating Judge. 

Case No. 925 op 1852. 



Miscellaneous Application for Special Appeal from the decision of 
Mr, R, M, Skinner^ Judge ofZiliah Jessore, dated \Zih Septem- 
ber 1852. 

SONAOOLLAH LUSHKER, (Petitioner,) 

versus 

MOOKTKALEE DEBEA, (Opposite Party.) 

This case was referred to a full bench by Messrs. Jackson and The order of 
Dunbar, on the 27th April 1853, under the following order : Se^'Sg 11?^' 

Mr. W. B. Jackson. — " I find the judge has rejected the peti- application for 
tioner's application, for permission to appeal informd pauperis permigsion to 
from a decision in a regular suit. /S^* ^ 

" His reasons are thus given : that looking at the grounds of pauperis 
appeal, and the grounds of decision, he finds no sufficient reason fromadedidon 
to admit an appeal. I think this is not a fair or sufficient state- I'^r^^cia"** 
ment of the reasons for rejecting the application. The nature 4^ section "^ 
of the grounds of appeal, and l£e nature of the grounds of the xii., Regaia- 
decision, ought to be stated sufficiently to show that the grounds ^f^.Jf}^^^^' 
of appeal are not such as to effect the decision. Tides the n^«». 

"The question, however, is raised whether, such an order of sary remedy on 
ihe judge, however bad in judgment, or defective in form, is the rejection of 
liable to appeal to this Court, it is not an order in aj^peal, so that appHciiion. 
the appeal to this Court is not a special one. The judge's order 
on the application is an original order, and open to regular mis- 
cellaneous appeal, at least there is nothing in the law. Sec- 
tion XII., Regulation XXVIII. of 1814, declaring such orders not 
open to appeal ; but I find there are precedents, 15th and 27th 
April 1822, and 13th June 1842, Sudder Dewanny Adawlut, by 
which the order of the judge is held final. 

" I therefore bring this case before the whole Court, in order 
that the point may be finally set at rest, whether the judge's 
order rejecting an application for permission to appeal informd • 

pauperis, on the grounds of absence of probable cause, is mial or 
open to appeal to this Court. 

Mr. J. Dunbar. — " I concur. It is desirable that the point 
should be conclusively settled." 
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JUDQMBNT. 

Under the proyisions of Section XII., Clause 3, R^;alatioii 
XXVIII. of 1814, it is for the Court, to which a pauper applies, 
to reject such application to sue in appeal as pauper, if in that 
Court's judgment the original decree shall not appear to be erro- 
neous or unjust, or if the nature of the cause shall not appear 
to be of sufficient importance to merit a fiirther investigation in 
appeal. The following Clause 4, provides a remedy for prosecu- 
tion of appeal, otherwise than as a pauper. 

By the report called for and filed from the serishta^ we find 
that, with exception of two cases, disposed of by sittings of indi- 
vidual judges, the Court ha^ for a long series of years ruled to 
the above effect, and accordmg to that ruling, the general prac* 
tice of the Court is against the admission of such an appeal 
The principle on which the Court has resolved to act in cases 
of a doubtful right of appeal, is to follow the established practice 
where the law itself does not explicitly give or prohibit an appeal 
to the Court. Petition is rejected. 

The Srd August 1853. 

Present : 

Sir R. barlow, Bart., ) ;- ,_. 
J. R. COLVIN, Esq., | ^t^<». 

H. T. RAIKES, Esq., Ojgiidatvng Judge. 

Case No. 937 op 1852. 

Summary appeal from an order passed by Mr. S. Bovrrvag, 
Acting Judge of ZUlah ChiUagong, dated \%th September 1852. 

KUNNUCK SING, (Petitioner,) Plaintiff, 

versus 

HURLAL MOHUNT, Dependant. 

Vakeel of the Plaintiff — Moulvee Fuqueer Mahomed. 

Vakeel of the Defendant — Moulvee Aftaboddeen. 

The petitioner's case was sent up by Mr. Jackson, on the 28th 
April 1853, to be disposed of by the full bench, together with 
No. 925, upon which the court has this day passed judgment. 

Judgment. 

The cases are not we find analogous. The petitioner claimed a 
right of action against one Lalchand Chowdhooree, who had been 
sued by Hurlal Mohunt, on a bond for rupees 1,119, dated 8th 
Poos 1,210 Mughee, upon the said bond, on the ground that the 
bond though written in the name of Hurlal Mohunt, was in truth, 
his, the petitioner's property, the money having been that of his 
ancestor, and the loan on his ancestor's account. 
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The acting judge of Chittagong rejected petitioner's application 
to be admitted to appeal in forma pauperis, upon the ground that 
the petitioner had involved himself by his own act, in any injury 
caused by the operation of the principal sudder ameen's judgment. 
This reasoning may not be satisfactory, but the petitioner has his 
remedy in ordinary appeal, or perhaps, as the principal sudder 
ameen has irregularly considered and decided against the interests 
of the petitioner, a third party, a point which was not the real 
issue before him as between the plaintiff and defendant of that 
suit, it may still be open to him to seek his remedy by an action 
to prove, that the right and interest in the bond belonged to him 
and that the decree should be executed in his favor, or by such 
other suit as he may be advised. The petition is rejected. 
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The 5th SsPTEifBER 1853. 
Present: 
Sir R barlow, Bart., Judge. 
H. T. RAIKES, Esq., Ojffidating Judge. 

Petition No. 283 of 1863. 



In the matter of the petition of Maharaja Ramchunder Deo, Remand on 

filed in this Court, on the 17th May 1863, praying for the admib- *PP"^*'°i|J*' 

sion of a special appeal from the decision of Mr. M. S. Gilmore, judge STpiea of * 

of ziUahCuttack, under date the 18th February 1863, affirming that under-vaiua- 

of Taraknath Biddyasagore, principal sudder ameen of that dStrict, ^^'^^ ^^ 

under date the 2l8t July 1862, in the case of Neipyechum Doss and (appeiiant)*°in 

others, plaintifiB, versus Maharaja Ramchunder Deo, defendant the court of 

It is hereby certified that the said application is granted on the ^* *«>8tance, 

xi.li — : J Dothavinff 

foUowmg pounds :— been dnlf 

The plamtifiF sued for the value of Mahapersaud omitted to be inquired into, 
supplied by the defendant, who is superintendent of the temple of 
J^igg^i'i^uth at Pooree, laying his claim at the rate of 1-12-6-6 per 
diem, during the period of omission, and praying the Court to direct 
that th^ allowance be continued to him and his fellow busthu/ms in 
perpetuity. 

llie defendant alleged that, as supenntendent of the temple, it 
was within his competency to decrease or discontinue the allow- 
ance of Mahapersaud altogether, but pleaded specially in his reply, 
that plaintiff had only estmiated the value of his suit at the aggre- 
gate value of the daily allowance of Mahapersaud omitted to be 
supplied to him, whereas his suit is laid not only for the recovery 
of such balance, but also for its continuance in perpetuity. 

The plaintiff in his replication stated, that the suit was not under- 
valued, as he only claimed compensation for the allowance during 
the period defendant had omitted to supply it. 

The principal sudder ameen decreed to the plaintiff the amount 
sued for, and directed that as long as defendcmt remained in pos- 
sessionofihe suttries huzuree estate and collected the rents thereof, 
he was to contvwue to give the allowance of Mahapersaud to the 
plaintiff 

The judge has confirmed the decree. The defendant has urged 
in spnecial appeal, that the under-valuation of the suit avowed by 
him in his answer to the plaint, has never been enquired into, and 
that the case must be remanded to determine the point 

We observe that the allegation of the special appellant is correct, 
the objection to the value of the suit was pleaded by him in the 

B 
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court of first iustanoe, and met by the plaintiff by a statement in 
his replication, that he only claimed compensation for the value of 
the Mahapersaud during past years, and not forr its contmva/noe. 
The principal sudder ameen and the judge have, however, over-look- 
ed this withdrawal of a part of his claim on the part of the pl^ntiflF, 
and without determining the point of imder-valuation, have decreed 
a continuance of the dole for the benefit of those entitled to receive 
it as long as defendant remains in possession. 

We therefore admit the special appeal, and reversing the deci- 
sion of the lower courts, remand the case to the principal sudder 
ameen, who will first take up and determine whether the subject 
matter of the claim involves a demand for a continuance of the 
allowance of Mahapersaud, or only seeks for compensation during 
the period that allowance was withheld ; and in accordance there- 
with determine the question of under-valuation mooted by the de- 
fendant 



The 5th September 1863. 
Present: 
Sir R barlow, Bart., Judge. 
H. T. RAIKES, Esq., OjgfltdaHng Judge. 

Petition iHo. 287 of 1853. 



In the matter of the petition of Rajhonath Doss and another, filed 
Remand as in this Court, on the 17th May 1853, praying for the admission of 
above, the ^ special appeal from the decision of Aboul Khyer Mahomed Alee, 
laircoui^" principfid sudder ameen of Zillah Tipperah, under date the 5th 
having thrown March 1853, reversing that of Nubokishen Sein, moonsiffof Punch- 
r^i^^b"*' "* pookoorea, under date the 23rd September 1852, in the case of 
liraitaUon Rajhonath Doss and another, petitioners, plaintiflfe, versus Suroop- 
which did not chunder Doss and others, defendant& 

apply to the It ig hereby certified that the said application is granted on the 
^^^^ following grounds : — 

The pmintiff sued for possession of certain property under a 
kabalay dated 20th Bhadoon 1246, and got a decree before the 
moonsiff 

In appeal, the principal sudder ameen decided in favor of the 
defendants and threw out the plaint on the point of limitation, which 
the petitioners urge is inapplicable to their case, even upon the prin- 
cipal sudder ameen's showing. 

It is clear, firom a perusal of the principal sudder ameen's judg- 
ment and from the proceedings, timt the objection is valid The 
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plaint was brought on the 28ih Assar 1258, the plaintiflf's purchase 
was made on the 20th Bhadoon 1246, previous to which he had, and 
claims to have had, no right 

The case must be remanded to the principal sudder ame^n for a 
distinct finding and decision on its merita 



The 5th September 1853. 

Present: 

J. R COLVIN, Esq., 1 . . 
J. DUNBAR, EsoT H^^^ 

Petition No. 338 of 1853. 



In the matter of the petition of Kumalchunder Shah, filed in Romand as 
this Court, on the 30th May 1853, praying for the admission of a f^r'ap^i- 
special appeal from the decision of Mr. Q. D. Wilkins, additional late court 
judge of Backergunae, under date the 2nd March 1853, aflSrming having decided 
that of Moulvee Mahomed Kulleem Khan, principal sudder ameen JJ^m^pre.*^^^ 
of that district (by nonsuiting the case) imder date the 16th Au- hension, asto 
gust 1849, in the case of Kumalchunder Shah, petitioner, plaintiflF, the averment 
versus Beijeshewaree and others, defendants. parardlnff the 

It is hereby certified that the said application is granted on the pai-ties to the 
following grounds : — bond. 

The particulars of this case will be found at page 52, of the Back- 
ergunge published decisions for the month of March 1853. 

The suit was for the recoveiy of a bond-debt with interest 

The additional judge nonsmted the plaintiff, on the ground that 
the bond had been executed by Bamnath and Gourmonee jointly, 
that the action had been brought against the defendant Berjeshewaree 
only, as widow and representative of Bamnath, and that it did not 
appear whether Gourmonee is alive or, if not, whether or not the de- 
fendant represents her also. 

The additional judge was under a misapprehension ; the plaint 
clearly and distinctly shows that Gourmonee and Bamnath died one 
after the other, the latter leaving his widow, the present defendant, 
responsible on account of the estate and transactions of both of 
them. 

We admit the special appeal and annulling the decision of the 
lower court, we remand the case for a fresh decision. 
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The 5th Septebcber 1853. 
Present: 
J. R COLVIN, Esq., ) , , 
J. DUNBAR, Esq., \^^^^ 

Petition No. 877 of 1853. 



i^emand as Jn the matter of the petition of the collector of Chittagon^, filed 
fowOT appei- ^ *^^ Court on the 14th June 1863, praying for the adimssion of a 
late court special appeal from the decision of Mr. Alexander Forbes, additional 
having erro- judge of Chittagong, under date the 2l8t April 1853, affirming that 
a^tfdai the of Moulvee Usruf Ali Klian, principal sudder ameen of that district, 
payment of under date the 30th December 1 852, in the case of Musst Jugdeemba 
coats to the qj^^ others, plaintife, versus the collector of Chittagong and others, 
coUectiir, only ^t:f:onp|S5 dpfpndantA 
inproporUon petitioners, aeienaani& , , . ^ ,. , . 

to the amount It IS hereby certined that the said application is granted on the 
decreed, al- following grounds : — 

^"^hauhl*' 7^^ ^iculars of this case will be found at page 196, of the 
collector had printed decisions of zillah Chittagong, for the month of April 1853. 
improperly The ooUector was made a defendant in a case instituted by Jug- 

partyTo^he ^^emba and others, against Moulvee ZumitooUah. The principal 
suit sudder ameen decreed tiie claim of the plainti& in part, and awarded 

the payment of vakeel's fees to the collector, calculated on the amount 
decreed only. The additional judge upheld this award in appeal 

The principal sudder ameen did not find that the collector was in 
any way to blame in connection with the suit ; indeed he expressly 
says that the plaintiiff ou^ht to pay all his costs, for having impro- 
perly made him a defendant The propriety of this course cannot 
be affected by any partial award, between the parties liable to lie 
suit We therefore admit the special appeal and annulling the 
decisions of the lower courts, we remand the case, in order that tie 
additional judge may pass a fresh decision as to the liability of the 
plaintiff for all the costs of the collector, 
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The 5th September 1853. 
Present: 
J. R COLVIN, EsQ.,\ , , ^ 
J. DUNBAR, Esq., J'^^^^ 

Petition No. 380 of 1853. 



In the matter of the petition of Mahomed Eulleem, filed in this Remand as 
Court, on the 14th Jmie 1853, praying for the admission of a special ^^^ ^^ 
appeal from the decision of Mr. C. Mackay, principal sudder ameen ktecounhay- 
of JFurreedpore, imder date the 15th March 1853, aflBrming that of ingdiBmiMed 
Syed Korban Alee, moonsijBF of Bhangah, under date the Ist Octo- ^J^Jj**^ ^^ 
ber 1852, in the case of Mahomed Kulleem,' petitioner, plaintiflF, thegporad *^"* 
vermis Surroopchunder Sikdar and others, defendants. that a twrd 

It is hereby certified, that the said application is granted on the f'^^p^^^ ^ 
following pounds : — cStoant to 

The plamtiff sued to enhance the jumma upon 5^ khadas of land only a smaU 
in several kismuts. The defendant replied that the extent of the {^^^^ute 
lands had been over-stated, and denied the right of plaintiff to in the conn^of 
make any alteration in the assessment A third party put in a fl«t ingtance, 
claim to 5 oottahs of land, alleging his right in them as lakhir^dar. ^°^* j^ 
The moonsiff held the claim of the objector to be proved, and dis- pondent^ 
missed the plaintiff's suit on its merits. The principal sudder instead of 
ameen dismissed the appeal preferred by the plaintiff, without going SsebeS^*** 
into the merits, on the ground that the above-mentioned objector the plaintiff 
in the lower court, (whose claim was confined to 5 cottahs only) had ■»«! defendant, 
not been made a respondent 

The principal sudder ameen has been greatly in error in this 
procedure, he should have gone into the case as between the plaintiff 
and defendant, and if he were fuUy satisfied that the defendant is 
not in possession of the lands claimed by the objector, or of any 
other lands included in the claim, he should have put that portion 
of plaintiffs claim on one side, and have proceeded to dispose off the 
case as regards all the remaLoing lands. 

We admit the special appeal, and annulling the decision of the 
lower court, we remand the case to be dealt wiSi accordingly. 
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The 5th Septembeb 1853. 

Pbesent: 

J. R COLVIN, Esq., | 
J. DUNBAR, Esq., j 

Petition No. 381 of 1853. 



See pre- ^^ *^^ matter of the petition of Mahomed Eulleem, filed in this 

ceding case. Court, on the 14th June 1853, praying for the admission of a special 
appeal from the decision of Mr. C. Mackay, principal sudder ameen 
of Furreedpore, under date the 15th March 1853, affirming that of 
Syed Eorban Alee, moonsiff of Bhangol, under date the 1st October 
1852, in the case of Mahomed Kulleem, petitioner, plaintiff, 
versus Surroopchunder Sikdar and others, defendanta 

The circumstances of this case correspond precisely with those of 
No. 380, this day remanded We admit the special appeal, and 
annulling the decision of the principal sudder ameen, we remand 
the case for a fresh decision. 



The 5th September 1853. 

Present : 

J. R COLVIN, Esq., ) ,. , 
J. DUNBAR, Esq., ]J^^ 

Petition No. 427 of 1853. 



In a suit on In the matter of the petition of Pursundun Pandi, filed in this 
ti^dteiTto^ Court, on the 28th June 1853, praying for the admission of a special 
kiittie TOupt of app^l from the decision of Mr. R J. Loughnan, judge of city IPatna^ 
first instance, imder date the 31st March 1853, ftfflrming that of Sy^ Tufuzzul Hos- 
^fendimte, ^^ Khan, sudder ameen of that district^ imder date the 29th June 
whilrt t^ 1850, in the case of Pursundim Pandi, petitioner, plidntiff, verstis 
case was pend- Luchomun Singh and others, defendant& 

i^tionai^ It is hereby certified that the said application is granted on the 
^i^ hig following grounds :— 

UabUity ; held A full Statement of the particulars of this case is to be found at 
Bh^^d^ ^^^ P®S?^ ^' X ^^ ®> ^^^^ ^**^ decisions for the month of March 185a 
against ^^ The suit was for the balance of principal and interest on a bond, 
on his own The principal sudder ameen dismissed the claim. When the case 
rdferen* *^"to^ was under ajjpeal, Luchomun, being one of the defendants, put in a 
the precedents petition admitting his liability and requesting that a decree might 
cited : remand be passed for the amount claimed. The judge considered himself 

accordingly. 
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debarred from giving an award in favor of the plaintiff even on this 
admission, after having recorded his decided opmion that the loan 
had been repaid. 

The principle, that a decree should pass for the plaintiff, as against 
any defendant who makes a dear and direct admission of liabilities, 
even when the evidence may not, in the view of the court, be satis- 
£Eu;tory or sufficient for jud^ent i^ainst defendants denying the 
claim, has been fully recognised in the case of Munohar Dass and 
another, appellants, veravs Bhowanee Sahee and others, respondents, 
decided by the Sudder Court on the 13th December 1852, and in 
several later cases. We accordingly admit the special appeal, and 
annulling the decision of the judge, we remand the case in order 
that he may pass a fresh decision on the principle above referred to. 



The 5th September 1853. 
Present: 
Sir R barlow, Bart., Judge. 
H. T. RAIKES, Esq., Offi/Aaimg Judge. 

Petition No. 433 of 1853. 



In the matter of the petition of Bamessur Buksh Singh, filed in ^ee foiiow- 
this Court, on the 29th June 1853, praying for the admission of a % case 435. 
special appeal from the decision of Motdvee Qholam Asgur Khan, 

Srincipal sudder ameen of zillah Shahabad, under date the 30th 
[arch 1853, reversing that of Syed Akbar Ali, acting moonsiff of 
Buxar, under date the 16th August 1852, in the case of Bamessur 
Buksh Singh, petitioner, plaintiff versus Shibram Pandeh, defendant 
For grounds of admission of special appeal and decision of the 
Court mereon, see case No. 435 of 1853. 



The 6th September 1853. 
Present: 
Sir R BAELOW, Bart., Judge. 
H. T. RAIKES, Esq., Offidating Judge. 

Petition No. 434 of 18^3. 



^V/W^^^^'WVWNMM^^ 



In the matter of the petition of Bamessur Buksh Singh, filed in ^^ ^%T' 
this Court, on the 29th Jime 1853, praying for the admission of a ^ ^*** 
special appeal from the decision of Moulvee Gholam Asgur Khan, 
principal sudder ameen of zillah Shahabad, under date the 30th 
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March 1853, reversiiiff that of Syed Akber AU, acting moonoff of 
Buxar, under date the 16th August 1852, m die case of Ramessor 
Buksh Singh, petitioner, phdntifF, veravs Bhagee Boy, defendant 

For the grounds of admission of special appeal and deciacm of 
the Court mereon, see case No. 435 of 1853. 



The ^th Septebiber 1853. 
Pbesent : 
Sib R barlow, Bart., Judge. 
H. T. RAIKES, Esq., Offi/mUng Judge. 

Petition No. 435 of 1853. 



In the matter of the petition of Ramessur Buksh Smgh, filed in 
^rsiAvA 9A ^i^ig Court, on the 29th June 1853, praying for the adiniasion of a 
cteionof Sie^ Special appeal from the decision of Moulvee Golam Asgur Khan, 
lower appd- principal sudder ameen of zillah Shahabad, under date the 30th 
late court be- March 1853, altering that of Syed Akber Alee, acting moonsiff of 
p^^'wiiS're- Buxar, under date the 16th August 1852, in the case of Ramessur 
ference to the Buksh Singh, petitioner, plainti£^ veraua Manick Roy, defaidant 
provteioM of j^ ig herrt)y certified that the said application is granted on the 
iw^ ^ following groimds : — 

Plaintiff used the defendant for rent, for some eight years, on 
about 21 be^ahs of land. The moonsiff upon the strength of the 
paper filed by the putwaree, filed half-yearly in the coUector- 
ate, and of the jumma-wasil-bakee accounts, the evidence of 
wilaiesses and a local investigation held by an ameen duly sworn, 
decreed in £Btvor of the plaintiff 

The principal sudder ame^i reversed his decree, saying that no 
such document was produced by the ree^ndent, petitioner, as would 
prove that the amount claimed by him nad been annually collected 
from the defendant That the amoimt demanded is correct^ and 
cannot be tried under this plaint which ia for balance of rents. 

It was incumbent on the principal sudder ameen to record his 
reasons for rejecting the proofe, which had been accepted by the 
moonsifi^ such as they are. The defendant pleaded that some of 
the land was waste, and his pottah was di^owed by the lower 
courts. There were certain data before the principal sudder 
ameen, which called for special notice, and a judgment cm their 
merits ; the provisions of Act XII. of 1843, must be carried out» for 
which purpose the case is returned to his court; ordered accordingly. 
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Thi 7th SirrfiBfBEB 1853. 

Present: 

Sir R barlow, Bart.,) .^^^^ 
J. R COLVIN, E8<^, l^"^^ 

a T. RAIKES, Esq., OjS^oiain^ng Judge. 

Case Na 206 of 1862. 

Eeguta/r Appeals from the decidon of Mr. D. I. Money, Judge of 
Moarshedabady dated llih Maffick 1852. 

MOOKTAKESEE DIBBEA CHOWDRYNE, (one of the 

Defendants,) Appellant, 

veravs 

MUTHOORANATH SHAH, (Plaintiff,) and PURUSNATH 

ROY AND others, (Defendants,) Respondents. 

VakeeU of AppeUcmt—Mr. J. 0. WaUer and BaboosRcmaperaami 
Roy cmd SreencUh Sem. 

Vakeels of the Respandent, Muthoorcmath 8hah—Bdboos Kishen 
Kishore Ghose cmd Bwnseebuddvm, Mitter. 



Case No 209 of 1862. 



MUHANUND ROY, (one of the Defendants,) Appellant, 

versus 

MUTHOORANATH SHAH, (Plaintiff,) ajtd PURUSNATH 

ROY and others, (Defendants,) Respondents. 
Vakeels ofAppdkmt — Mr, J, 0. WaUer arid BaboosRamapersanid 

Roy amd SreeTuxth Sem. 

Vakeels of (he Respondent, MuOiooromaih Shah — Baboos Kishen 

Kishore Ohose and Bvmseebuddwn Mitter, 

Suit laid at rupees 28,240 for obtainuig dakhila. 

Mr. J. G. WaUer, for Muhanund, appeBaat, in Na 209, and fpr ^^^"^^ 
Mooktakeaee in Na 206, argues the third issue. The judge's decree, u^a and also 
under Section LXIIL, Re^dation VIIL of 1793, which is a highly to prove pay- 
p^ial enaetm«at ;— reads it Now this law does not apply to the case. ^^^*^'' 

w 9K tm. ^ Th^ <5®^ raises a oontroversy between the pent, held that 

No. 36, zfflah court, ^^^^ Muthooranath and Muhanund and thedefoDdant 

Mooktakesee as to the putm^e right and tenure ; it is not the JJ^!^ ^^^ 
case of a zemindar, refusing receipts to one, his acknowledged ryot, mages under 
and the section quoted refers to such case only, not to one of the Section 
nature now before the Court, in which my client has never acknow- ^^'''•» ^®" 

c 
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goiation VIII. ledged the allied putnee of Muthooranath, and moreover the pay- 
^vto ^' ^ade ^®^* ^ allied to have been made through the intervention of a 
no dku^ re- third party. No award of penal damages, therefore, can be made 
fusaitogive further upon plaintiff's own showing, which, however, I do not 
'^n of th^^ admit ; there has been no positive refusal of receipts pleaded. 
lowOT court Bahoo Kishen Kishore Ohoae on this issua — The law is applicable 
reyened with generally to cases in which rents are paid and no receipts given ; the 
^^^^^ claim is for rents though paid after a compromise and, therefore, I 

am entitled to the benefit of the provisions of the Section LXIII. 
and to double the amount I paid. The object of the law is to award 
penalties against those who withhold receipts. I sent my people 
with the money to Muhanund, he promised to send the receipts for 
it through Furusnath, but failed to do so ; at all events my client is 
entitled to receive dakhilaa for the rents, if proved to have been 
paid, though the Court may not deem it proper to award the da- 
mages sought My prayer includes both points. 

Mr. J. 0. WcMety in reply.— The law, Kegulaticm VIIL of 1793, 
only gives the Court authority to award double amount paid, as 
damages. This power alone rests with the Court ; it is silent as to 
recognition of claim to demand receipts and as to ordinary receipts 
to be given, but I do not press this point as we are willing, in orda: 
to close the controversy, as we are aesirous of having the Court's 
judgment on the essential merits of the case. 

Counsel then proceeds to argue the fourth issua It has 
alreadv been stated that on the 20th Sawun 1254, or fifteen 
days before this suit was instituted, the plaintiff sets forth 
in a petition to the magistrate that the amount, rupees 9,413, now in 
dispute, was sent to Muhanund on the 1st Sawun 1264, and that it 
reached him next day; this is also repeated in the plaint and support- 
ed by the reply. Subsequently my client found out that three 
notes in the chuUa/riy wnich is also dated 1st Sawun, i. &, 354 for 
250 rupees, 2,299 for 100, 11,981 for 100, were entered in the 
khata of a banker, Juggomohun Mahta, and mentioned the fact on 
the 11th July; on the 16th August idem, the j>laintiff then presented 
a petition to the judge, with the view to rectify a mistake which, as 
he called it^ had been made by the insertion of the Ist Sawun 
instead of the 2nd of that month, in his petition to the foujdaree 
court abready alluded to; and that the plamt had been drawn by a 
party on view of that petition erroneously ; that the date on the 
petition was wrongly given owing to his, plaintiff's having been at 
the time in a distracted condition. This is no correction of an 
error, but a most material change in the features of the case. 
The decision of this Courts of the 16th April 1850, does not con- 
template such an averment and sanction it as a mere correction of 
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an error. This amendment will not, therefore, in contradiction of 
the other deeds, and the assertions they contam as to dates, avail 
theplaintiff, Muthooranath. 

The Court here read the foujdaree petition of the 20th Sawun 
1254. In the plaint two half notes, of Bank of Bengal, are said to have 
been sent on the 6th Assar, through Dolee Qovind to Furusnath ; 
that on the 1st Sawun, the plaintiff got back the half notes, and 
then sent them entire and with cash to Muhanund at Bagdanga. 
The numbers of these notes are 3,211 and 3,332 of 1,000 rupees each. 
We all^e plaintiff sent only half note 3,211 to Purusnaili on 6th 
.Assar to raise a loan of rupees 500, but he got rupees 400 only ; 
that the half note was given to Grobind Shah, who again pawned it, 
with Dolee Chand and ELandaree Mull, on the 7th Assar, where it re- 
mained till the 8th of Sawim. It was then attached to the other 
half on 9th Sawun, when that firm remitted it to their correspon- 
dents at Bampore. 

To cure this, plaintiff filed a petition, dated the 31st August 1848, 
before the principal sudder ameen, saying he cannot read or write, 
and making sundry other imsatisfactory allegations. 

The whde of this petition contains absurd statements, the plain- 
tiff has numerous monetary transactions, and could not be i^orant 
of the character of the paper he received from Furusnath, roUed up: 
The books of Dolee Chand and ELandaree Mull show, that half the 
note. No. 3,211, was in their hands from the 7th Assar ; that the 
remaining half of it was given him on the 8th Sawun, and then the 
entire note was remitted to Bampore. How could that particular 
note have formed any part of a pavment, alleged to havebeen made 
on the 1 st or 2nd Sawun by the plaintifi^ Mutiiooranath ShaL 

Baboo Kishen Kishore Ohose, for Muthooranath Shah. The 
petition of the 11th July is not in due form before the Courts a 
copy on plain paper has been read, but if it be granted that tiie 
petition be true, the only advantage the appellant can derive from 
it is, that I acted only when warned by him and that my petition of 
August was the consequence. The error of the Ist and 2nd 
Sawim, is of no consequence, if I prove the receipt of money 
by Muhanund. Furusnath is shown to have received the 
notes 354, for rupees 250, and 11,981, for rupees 100; tiiis 
shows there was no intentional fraud intended by the plaintiff 
though he may have made a mistake ; Furusnath has made a similar 
mistake as to date of receipt of a note for rupees 1,000. 

As to the note No. 3,332 for rupees 1,000, when the books of 
Muddun Mohun Shah were on the spur of the moment called for, on 
petition of plaintiff, it appeared that half that note had been lodged 
,with Muddun Mohun, on the 16th Assar, by Furusnath who 
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bought a silver bobkidi, and on the 26tfa redeemed it Muddnn was 
summoned, and said, as to the books ai Doolee Chand and Kandaiee 
Mull, I have not seen them. I cannot account for the ¥rhole note 
rupees 3,211, having got into the hands of Porusnath ; it is possible 
that he did get it, but none of the bankers have be^i examined 
or, perhaps, it would have cleared upi Reads the verdict of Moulvee 
Abaool Wahid Khan, principal sudder ameen, one of the aaKSBOn, 
and that of Moulvee Abdooi Jubbar, another assessor. 
The Court require no reply from the appeUant 

Judgment. 

On the jAaintiff s own showing, in his plaint, it is clear there was 
no distinct refusal by Muhanund to ^ve receipts, so that this action 
with its attendant claim for penal damages, under Section LXIII, 
Regulation VIIL of 1793, wiD not lie, as to the merits ; with regard 
to payment of rupees 9,413, we observe, that the plaintiff has taken 
upon himself to prove that the sum of 9,413 rupees 5 annas 4, was 
paid into the hands of Muhanund Roy, who promised to give receipts 
for it, but fuled to do so ; he alleges the transaction was through 
Purusnath, his intimate friend and brother of Muhanimd. Muhanond 
denies receipt of the money, as well as the authority of Pnrosnath 
to act on his part, Mooktakesee, wife ^ of Muhanund, makes the 
same answer and advances a claim, the subject of another action to 
be disposed of presently, 

Purusnath denies payment of rents through him and states he has 
no concern with Muhanund's afiairs. 

We are of opinion that there is no proof on the record, such as 
would justify the Court in giving the plaintiff a decree against mj of 
the appellants before u& The defendant, Muhanund, is charged with 
having himself received the money. It is not charged that Purusnath 
acted on the occasion as the agent, or authoriz^ representative of 
Muhanund, so as that payments to him should be held to be payments 
made to, or on account of, Muhanund. The evidence on the record, as 
to the fact of payment to Muhanund, consists of the depositions of 
certain witnesses named at page 2 of the judge's decision, 1 1th Mardi 
1852, and the exhibits therem set forth. 

Opposed to these proofs are exhibits put in by the defendant, filed 
by the plaintiff Muthooranath in the foujdaree court, as well as m 
that of the principal sudder ameen, which with comparison of ex- 
planatory petitions, filed by the plaintiff, and the books of two bank- 
ing firms, produced by order of court and placed on the record, 
disprove the claim advanced. 

The first document, on which appellant rests his defence, is a peti- 
tion filed by plaintiff in the foujdaree court, on the 20th Sawun 1254, 
stating that he had, on the 1st Sawun idem, sent rupees 9,481 to 
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toMuhaiiiind;ihat the moiwy reached him the next day or the second 
idem ; this all^^adon, it is pleaded^ is verbatim^ repeated in the 
Tplaint in this case, and is supported by the reply and the ch/uUan. 

The defendant by some means ascertained that three of the notes 
in the chdUMfiy also dated 1st Sawun, (detailed numbers and value 
given) w«re, at the time of alleged payment, in the hands of Juggo- 
mcdran Mahta, a banker ; def^dant brought this to the notice of 
the court on the 11th July, after which, eariy in August, plaintiff by 
petition prayed for permission to correct an error in the plaint as to 
the date of payment^ the 1st Sawun, which correctly given should 
have been uie 2nd Sawun ; he endeavoured to account for the error 
bj saying his plaint had been drawn on views of the foujdaree peti- 
tion above alluded to. Further, explaining that a wrong date was 
^ven in that petition, he being at that time in a distracted condi- 
tion. The banker's books prove that these notes were, as allied 
by defendant^ in the hands of Juggomohim Mahta at the time 
stated. 

The next documents, adverted to by appellant, are the plaint in 
which two half notes, Bank of Bengal, are said to have been sent on 
the 6th Assar to Purusnath, No. 3211 and 3332, each for rupees 
1,000 ;plaintiff therein alleges^ he got the half notes back and on the 
1st Sawun sent the whole notes with some cash to Muhanund at 
Baffdanga. 

As r^ards these notes, the appellant has shown as to the note 
3211 for rupees 1,000, that one-half of it was on 6th Assar sent to 
Purusnath, who raised rupees 400 on it ; it was the next day given 
to Qobind Shah, who pawned it to Dolee Chand and Elandaree Mull ; 
it remained with them till the 8tb Sawun, when the other half was 
attached to it and it was next day remitted by them to Rampore. 
The banker's books prove this fact, indeed the plaintiff himself does 
not deuy it in his petition above alluded to, of 31st August 1848 ; 
he is unable, he admits, to account, for that circumstance. That 
the note was in the hands of Purusnath on the 1st Sawun and 
<Hie of the number in the chvlkim of that date is, therefore, it appears, 
impossible. 

There is evidence of witnesses to the fact of payment to Muhanund, 
but we cannot credit their statements in support of a chutUim, which 
is shown to be false, by the books of the firms, which constitute evi- 
dence of an independent unexceptionable nature. 

There is no alfegation that the defendant gave an acknowledge- 
ment in writing, in any form, for the money said to have been paid 
in satisfaction of arrears of rent of so long standing, and it is hiehly 
improbable that the plaintiff should have paid to Mohanund so 
laj^ a sum, without taking a regular receipt, or even acknowledge 
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ment on the ckullcm for the same, inasmuch as from the date of 
the defendants decree, constant disputes regarding plainti£& putnee 
had been going on between them, 

Pumsnath Koy was exonerated by the lower court and no appeal, 
agsdnst that part of the judge's order, has been preferred by the 
pLedntiff ; it is therefore unnecessary for us to consider what reepoa- 
sibility he may have incurred, in connection with the transactions 
forming the subject of suit The suit is for receipts for rent and he 
was not charged as a person authorised to grant receipts. Against 
Mooktakesee there is no allegation of payments to her, and conse- 
quently there could have l^n no refusal of receipts by her ; tiie 
action against her is therefore without any foundation. 

We therefore reverse the judge's decision in favor of the plainti£^ 
who is charged with all costs of appellants in both courts. This 
order disposes of the appeals, Noa 206 and 209, against that deci- 
sion. 



The 7th September 1863. 

Present: 

Sir R. barlow, Bart., 1 ,- , 
J. R COLVIN, Esq., J*^^^^- 

H. T. RAIKES, Esq., Officiatmg Judge. 

Case Xo. 208 of 1852. 



Regular Appeal from the decision of Mr. D, J. Mon^^ Judge of 
Moorshedabady dated llth September 1852, 

MUHANUND ROY, (Plaintiff,) Appellant, 

versus 

MUTHOORANATH SHAH And others, (Defendants,) 
Respondents. 

Vakeels of Appellant — Mr. J. 0. Waller amd BahooRamuvpersaud 

Roy. 

Vakeels of the Defendant, Muthooran^ith Shah — Bahoos Kishen 
Kishore Ohose wnd Bv/nseebudun Mitter. 
Warilatfor g^jr fo^ ^asilat and the price of trees, &c., laid at Company's 
^Ti^ nipees 13,544-2-11 gundaha 

appellant, with Mr. J. 0. Waller, for appellant — ^The decision of the Court in 
'e'^rence to ^^^ ^g^ ^f Muthooranath Shah of this day, establishes that the rents 
K^i^*. were not paid, as the plaintiflF in that case aUeged, up to 1254, I 
ing case. am therefore clearly entitled to rents for 1248-49. 
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Baboo Kiahen Kiahore Ohose, contra. — Plamtiff sues for wasilat ' 
for two years at rupees 3,151-15-9 per aDnum with interest, and 
rupees 2,500 value of trees ; should the Court determine that plain- 
tiff is entitled to wasilat, the amount must be fixed. But I argue 
if the plaintiff were ever put in possession, he could not increase 
my putnee jumma. 

JUDGBCENT. 

The Court hold, that the plaintiff is entitled to wasilat for the 
years 1248 and 1249 ; amount to be fixed in execution, provided 
that nothing in excess of wasilat sued for, be given, with interest 
at 12 per cent., from close of each year 1248 and 1249, and costs 
in proportion to the amount decreed. The amount damages, rupees 
2,500, is given up by the appellant 



The 7th Sbftembeb 1853. 

Present : 

Sir R. barlow, Bart.,) j^^^ 
J. R. COLVIN, Esq., |-^«*«y«f- 

H. T. RAIKES, Esq., Officiating Judge. 

Case No. 210 op 1852. 



»w>^»v»^<>^o/v^v»<^^^ 



Regular Appeal from the decision of Mr, D. L Money, Jvdge of 
Moorshedabady dated llth Man^ch 1852. 

MXJTHOORANATH SHAH, (one op the Dependants,) 
Appellant, 

versus 

MOOKTAKESEE DIBBEA CHOWDRYNE, (Plaintipp,) 

Respondent. 

Vakeels of AppeUmU — Baboos Kishen Kishore Ohose a/ad Bwn- 
seebuddwa Mitter. 

Vakeels of Respondent — Mr. J. G. Waller a/nd Baboo 
Eamva/pereoAJid Roy. 

Suit laid at rupees 23,953-11, for setting aside the putnee lease ,^^ ^^^. 
of talook Jo^kishenpore. dant's putnee 

Baboo Kishen Kiahore Ohose for defendant, appellant, proceeds ^^^ to be in- 
to argue his fourth issue. S^^lSSto? 

The plaintiff does not argue that any fraud was committed by byapiiity not 
my client in obtaining this putnee ; she merely pleads that it was Jj^"^^^ ^ 
not given by a competent authority. The putnee was granted in ''" "" 
124<2, by Eishenchund and Ramchund, who held under a decree 



do to. 
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of Court. I cannot beoosted of the land. Further the plaintiff 
has no tiUe to sue, she has merely a benamee tenure made over 
to her by her husband, to evade the rights of creditora 

Respondent's pleaders deny the allegation, but do not desire to 
argue the point 

Judgment. 

We are of opinion that the defendant's putnee cannot be held. It 
was granted by a party who was incompetent to do so, inasmuch as 
by a decree of the Sudder Dewanny Adawlut, 15th Februaiy 1841, 
in fiEivor of Mahomed, plaintiff's husband, the prantors had no 
power to guarantee to the defendant any right or title as putneedar 
as against them. 

The principle, under which we rule that the plaintiff is entitled 
to sue for reversal of the putnee, is shown in the dedsioi at 
pa^e 499, of Sudder Dewanny Adawlut decision 1850, case of Nobo- 
kidien Ghose, versus Buddeerooddeen Me^e, in which the daim 
of the plaintiff to sue was held not to be open to question by a 
ryot, when the zemindar, under whom the plaintin stated that 
he held as talookdar, acknowledged his talook. This ruling is only 
for the purposes of this suit, which is as between a proprietor 
and the defendant prcrfessinff to be an undertenant ; it will not 
affect any title adverse to that of Mahomed. The i^peal is dis- 
missed with oosta 
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The 8th September 1853. 
Present: 

Sir R barlow, Bart., ) r.,^^.o 
J. K COLVIN, Esq., J */^^^. 

H. T. RAIKES, Esq, OjgiiciaMng Judge. 
Case No. 207 of 1852, 



Regular Appeal from a decision of Mr. D. J, Money, Judge 
of Moorshedabad, dated llth March 1852. 

MOOKTAKESEE DIBBEA CHOWDRYNE, (Plaintiff,) 

Appellant, 

veraiia 

MXJTHOORANATH SHAH and others, (Defendants,) 
Respondents. 

Vakeels of Appellant — Mr. J. 0, Waller avd Baboo Eaviaper- 

soAJbdRoy, 

Vakeels of the ResponderUy Muthooranath Shah—Bdboos Kishen 
Kishore Ohose and BwaseebudAm MUter. 

Suit instituted to set aside the putriee lease of talook Joykishen- Decision of 
pore, laid at rupees 23,953-11. the lower court 

Mr. J. G. Waller for appeUant (plaintiflf.)— The question is, as I J^'^aw^^of 
understand, restricted to the realization of wasilat from the defen- waidiat, the 
dant collected by him from 1250 to 1253. defendant hav- 

Up to the present da.y wasilat has invariably been treated, not j!J|,^^^of 
as being a matter of discretion, but as one which of right follows a the plaintiff's 
judgment ujwn a declaration of adverse possession. It is necessary ciaina as trans- 
to record the foUowing datea l^^^t^ 

The date of the deed appointing plaintifi^ shebayet, is 21st tenant, taken 
Assar 1250 or 4th July 1853. on himself aU 

The defendant in his plaint, in the case No. 35, admits that pos- ^^1^1^^ 
session was with Muhanund for one and half years between 124«8 pr^ntiFs 
and 1253. This possession was not for eighteen consecutive r^hts. 
months, but at two distinct periods, viz. : in 1248 and in 1251. 

In 1248, Muhanund got possession under the Sudder Court's 
decree ; he was ousted by a proceeding under Act IV. of 1840, and 
Muthooranath, the defendant, was put in possession. 

In April 1844, or about Bysack 1261, the Sudder Court ordered 
that Muhanund should again be put in possession. Intermediately 
the shebayetna/mah had been executed in 1250, in favor of the 
present (plaintifi^) appellant, and as she was not a party to the suit^ 
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decided by the Sudder Courts Muhanund acknowledged receipt of 
possession of the decreed property on the Ist August 184j4, stating 
m the receipt that he had previously made over Joykishenpore as 
dewuUur to Mooktakesee, whom he had appointed ahebayety having 
himself taken ikrara from the ryots which he had made over 
to him. 

On the 20th September 1844, in Muthooranath's application for 
review of the Sudaer order of April 1844, this last order was recall- 
ed and Muthooranath was again put in possession of the estate, of 
course in possession adverse to both Muhanund and Mooktakesee. 
Hence the cause of this action for reversal of py;tnee and mesne pro- 
fits. In her plaint, Mooktakesee deducts her own collections 
during her occupancy, and files her papers to that effect ; defendant 
made no tender of rents to plaintifl^ but defended himself on his 
putnee right 

Baboo Kishen Kiahore Ohoae, for respondent, urges fhat in 
many cases the Court has refused wasUat, when a party has hdd 
under a bond fide title ; such was the title under which my client 
obtained and held his putriee. 

Judgment. 

Sir R. Barlow, Bart. — ^The circumstances, set forth by the appel- 
lant in this case, show that the defendant, when put in possession of 
the property in dispute under order of the Sudder Dewanny Adawlut, 
20th September 1844, became imformed of the fact of the transfer 
from Muhanund, the previous decree-holder, to the present plaintiff 
of the property which had previously been made over to her as 
shebayet of the land, made dewuUwr by the said Muhanund. His 
possession then was hostile, whether in regard to the transferer or 
tamsferree, and it was on this account that it became incumbent on 
Mooktakesee, the transferree, to assert her rights and to lay claim, 
to Joykishenpore as ahebayet. Hence this action for reversal of the 
putnee and wr mesne profits, from the date of acquisition of her 
righta I am of opinion that she is entitled to judgment in her 
favor, to the full extent of her claim. 

Muthooranath's putnee was, of course, void under Muhanund's 
decree against Rajah Kishenchand and Kower Ramchand who 
had granted it. The plaintiflEi Mooktakesee, acquired her title in 
1250, from Muhanund, and as Muthooranath by getting possesaon 
from her knew to whom he would be responsible for collections 
during his occupancy, if his right to hold the putnee was contested, 
as it was by the plaintiff by the institution of this suit ; and as 
Muthooranath defended his action upon his right derived from the 
former proprietors and uppn other general grounds^ not on any 
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special repudiation to the claim for vxtaUat, I hold the respondent, 
Muthooranath, responsible for the waaUat from 1250, to he ascer- 
tained in execution of this decree with interest from close of each 
year to date of relization, with costs. Ordered, that this appeal be 
decreed and that the judge's decision, as to the disaUowance of 
vxisiUU, be reversed. It is proper to add that five appeals Noa 206 
to 210, all connected with tne property in dispute, regarding 
which these separate actions were instituted in the zillah court, 
have been taken up together. The zillah judge's decisions will be 
found at pages 1 to 9 of the Moorshedabad decisions, dated lltH 
March 1853. 

Messrs. J. R Colvin and H. T. Baikes. — We concur in think- 
ing that by the document on the record, by which Muhanund pro- 
fessed, on the 1st August 1844, to have obtained possession, and to 
have made it over to his wife, Mooktakesee, as shebayet, a pos- 
session which, whether really in Muhanund or in Mooktakesee, 
the defendant, respondent, got set aside by this subsequent adverse 
liti^tion, the defendant had full cognizance of the asserted claim 
of Mooktakesee as transferee, and took on himself all the risk of 
opposing the rights, whether of her or of Muhanund. 

We are not called on to consider in any way the validity and 
bond fides of the transfer to Mooktakesee, as against at her 
parties. But for the purposes of this suit against the defendant, as 
an under-tenant, MooktaiLesee has, under the above circumstances, 
the same right to vxmlat from the commencement of her interest, 
admitted by Muhanimd, that Muhanund himself would have had 
had he not made the transfer. We had at first some doubt 
whether Mooktakesee should not be held entitled only to the 
putTiee rent up to date of suit, and to full waaUat from that date. 
But we have been satisfied firom the facts shown, that the res- 
pondent put forward, and by the Act IV. proceedings maintained, 
ms title adversely alike to Mooktakesee as to Mi^anund. The 
appellant is, on these groimds, entitled to full wasUat from 1250 
B. K, as claimed by her, since we have, in the appeal cases 
Nos. 206 and 209, held that the receipt of the putTiee rents by 
Muhanund to the close of 1253 B. E. has not been established. 

We, therefore, amend the decision of the judge by awarding 
wcceilat from 1250 B. E., to be ascertained in the usual manner 
in execution with interest on the vxmUd, from the dose of each 
year together with all costs of suit 
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Snitre- 
manided for a 
fresh decision 
on the points 
indicated, the 
suit itself be- 
ing vaguely 
laid, and the 
principal sud- 
der ameen's 
decision super- 
ficial and de- 
fective. 



The 8th September 185a 

Present: 

Sir R barlow, Bart., \ ,- ,_. 
J. R COLVIN, Esq., ^^^^es. 

H. T. RAIKES, Esq., Ojffidating Judge. 
Case No. 67 of 1852. 



Regular Appeal from the decision of Tarakawnth Biddyasagore^ 
Pri/ndpal Sudder Araeen of CuUaac, dated 8th Deceniber 1851. 

SYED MAHOMED KUFEEL alias SOOBAH MKEAH, 

(Defendant,) Appellant, 

versus 

MUSST. FATIMA BEBEE, (Plaintiff,) Respondent. 

VaJced of Appelkmt — Movlvee 8yed Murha/mut Hossei/n. 

Suit for possession of lakhiraj lands, &c., laid at rupees 17,275-4. 

The suit is laid by the plaintifif as heir of her husband, Syed Inayut 
Alee, for 7 battees of land, stated to have devolved to her husband 
as heir of his father, Hafeezoollah. The plaintiiBf says that she was 
in possession of the land with an unmarried daughter, when in 
1248 Umlee, the principal defendant, Mahomed Kufeel, her 
husband's nephew, took advantage of the settlement proceedings 
in progress and dispossessed her. 

The defendant, Mahomed Kufeel, alleges that his grand-father, 
Hufeezoollah, had three sons, of whom the plaintiffs husband, 
Inayut Alee, was the third and two daughters. That one of these 
sons died, but that Hufeezoollah's property was divided between 
his, defendant's father, Farookh Alee, Inayut Alee, and their two 
sisters, except some kha/ngah lands which had been assigned by 
Hufeezoollah, by a special ^ifb to Farookh Alee ; Inayut Allee, 
it is added, in his life time in 1235 Umlee (the suit was insti- 
tuted in 29th Cheyt 1256 Umlee,) divided the lands which had 
come to his share, giving one-third only to his wife and her un- 
married daughter ; and so disposing of the remaining two-thirds, 
that with the exception of a part, which the defendant by a formal 
compromise with the plaintift' allowed to her unmarried daughter, 
the whole of it has been for above twenty years in his, the defen- 
dant's uninterrupted possession. Her own Jrd of her husbands 
property, the plaintiff is stated to have sold to third parties. 

The principal sudder ameen remarked, in his decision, that 
neither the plaint nor answer shows what was the quantity of land 
left by Hufeezoollah, but that as the plaintiff had, in her plaint, 
tated that the land belonging to her husband and Inayut Alee 
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was 7 battees, aud the defendant had not dii^tinctly denied that 
statement, he takes the right of Inayut Alee to have been in 7 
batteea. However, he holds it proved that Inayut Alee had, as 
stated by the defendant, divided his share of his father's land (in 
1235 XJinlee) andgiven only a third (still held ijmalee) to the plain- 
tiff The plamtin s right, consequently, the principal sudder ameen 
holds not to extend to more than one-third joint share of the 7 
battees claimed. He awards this third share to the plaintifife^ as the 
defendant has not established by documentary evidence, the sale of 
that third by the plaintiff to other persons. 

The appeal is ex-parte, there being no appearance for the res- 
pondent. 

The issues filed for the appellants on the leading points of the 
case, which are all that need be here noticed, relate to the absence 
in the plaint, of any distinct specification of Hafeezoollah's property 
and of the part of it that came by inheritance to Inayut Alee, 
the plaintiff's husband, and to the default of the principal sudder 
ameen to consider and determine on the pleas of limitation arising 
in the appellant, defendant's answer. 

Judgment. 

This suit is most vaguely laid and the decision of it, by the prin- 
cipal sudder ameen, is superficial and defective. 

The plaint is drawn as if the plaintiff's husband, Inayut Alee, 
had been the sole heir of her father Hufeezoollah. But it is clear 
that Inayut Alee had brothers and sisters, and there is no specifi- 
cation of what particular 7 battees the plaintiff asserts her title 
to, as having belonged to her husband. 

The principal sudder ameen should have cleared away all obscu- 
rity on this point, before proceeding to consider the merits of the 
suit, so that it might be shown whether the plaintiff was only 
claiming her husband's share, or (which is the necessary inference 
from the terms and tenor of the plaint) the whole of the inheritance 
from Hufeezoollah. 

If it were merely the share of that inheritance that had passed 
to Inayut Alee, to which the suit relates, then the boundaries of the 
7 batteea should have been distinctly given Without such specifi- 
cation, there could be no just and satiSiactory execution of decrea 

H tiie case should have proved, upon the result of such incjuiries, 
not to be liable to be nonsuited, then the point of limitation 
would have demanded careful investigation. The principal sudder 
ameen holds, that the plaintiff has been out of possession of 
two-thirds of her husband's inheritance for above 20 years, these 
two-thirds having been given by him in 1235 Umlee, to other par- 
ties (among whom was the defendant), but he does not show now 
he comes to the conclusion that she retained possession of the 



Digitized by VjOOQ IC 



( 828 ) 

remainitig one-third tiU she was, as stated by herself, ousted by 
the defendant in 1248 Umlee. The defendant may not be able to 
give documentary proof of the sale by the plaintiff of her third 
share to other persons, but this would not establish that the plcdn- 
tiff has had possession of the third in question, within the period 
of limitation, or that it is now in the defendant's possession, ao that 
he can be called on to give it over to her. 

These points must have fresh and thorough consideration. 

The case is therefore remanded to the principal sudder ameen, 
to be again decided on the points indicated. In this decision he 
will, as may be necessary, re-consider all the points ariang on the 
suit, some of which it has not now been necessary to touch on in 
this Court 



The 8th Septembeb 1853. 
Present : 

Sir R barlow, Bart., \ t j .. 
J. R COLVIN, Esq., ]J^^' 

H. T. RAIKES, Esq., Officiating Judge. 

Case No. 98 of 1852. 



Regular Appeal from the decision of Bahoo Gtovindchunder 
Chotvdree, Officiating Principal Sudder Ameen of ZiMah 
Beerbhoorriy dated lOth January 1852. 

MAHARAJAH of BURDWAN, (Plaintiff,) Appellant, 

versus 

BOIDNATH PAUL AND OTHERS, (Defendants,) Respondents. 

Vakeels of Appellomt — Baboo Ramapersaud Roy, Mr. J. 0. Wal- 
ler cmd Baboo Keelrnonee Banerjea. 

Vakeels of Respondents — Baboo Kishen Kishore Ohoseamd Moulr 
vee Jftaboodeen 

In a suit SuiT for possessiou of a 10 annas share of a talooka^ mortgaged 

for foreclosure by a deed of conditional sale, laid at rupees 6,000. 
TOddra" ameen "^^^ plaintiff sued for possession of 10 annas of a talook, morir 
rejected the gaged by deed of kutkabala, under date the 4th Srabun 1230 B. S. 
™2*8f»go<Jted, and notice of foreclosure issued on 6th September 1848. 
piaintiVw '^^ defendants pleaded the improbability of the mortgager, 

being ifitiated whom they represent, having made tie mortgage and executed the 
by the entry deed and other pleas, none of which have been taken up by the 
lower court, which disposed of the suit on the ground, that a 
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receipt for the money lent on mortgage had been executed at the foot ®" ^* <>J* ™*r 
of the kutkabalah, and that, consequently, the deed itself could not money j^d 
be received and considered as evidence of the mortage ; the stamp requiring a 
law referred to by the principal sudder ameen (Kegulation I. of separate 
1814) requiring, in his opinion, that the mortgage bond and receipt fi^^the^iea- 
of the money should be orawn up on separate stamp papers. der for having 

Issue on behalf of the appellant. — Whether the deed of conditional 5J®f ^ ?®*^ 
sale, filed by the plaintiff, is not a legal and valid document ? and puJing ^as ^ 
whether it cannot be admitted in evidence? roneous, and 

Bdboo Bamapermvd Roy cmd Mr. J. 0, WaUer on the part of the *f** ^^ ^^ 
^pellant urged, that the mortgage deed, under the law referred to ^mere^gup- 
by the principal sudder ameen, must be stamped, according to the piusage. Rne 
amount of the consideration paid ; the receipt is no more than an ^IJ^^ kT**^^ 
acknowledgment of that consideration, and therefore a necessary folded, 
part of the deed ; no separate stamp is therefore ne<^essary. 

Baboo Kishen Kishore Ohose, on behalf of the respondent, argued 
in &vor of the correctness of the principal sudder ameen's decision. 

Judgment. 

The Construction No. 341, dated 1st of June 1821, relied upon by 
the principal sudder ameen in his decision, as showing that a sepa- 
rate stamp was necessary for the receipt or acknowledgment of the 
consideration money advanced on the mortgage, does not at all 
apply to the circumstances of this case. The suit was brought for 
a K)reclosure, after issue of notice on a single document, beting a 
stamp of a proper value for that transaction ; it is true it bears a 
memorandum of money paid, but the plaintiff is entitled to estab- 
lish proof of the payment of the consideration, as in the case of a 
bond, by the ordinary means, such memorandum cannot be con- 
sidered to have vitiated the mortgage deed, because entered on 
the same stamp paper ; such an entry of receipt, separate from the 
acknowledgment of receipt, in the body of the bond itself, is in 
truth merdy a matter of form of surplusage, but the suit lies on 
the contract of conditional sale which bears its adequate stamp. 
The order of the principal sudder ameen is, therefore, reversed and 
the case returned to be tried on its general merits. 

In this case, which was decided before the passing of Act XVIII. 
of 1852, the principal sudder ameen fined vie pleader for having 
filed a document, as he considered, on an inadequate stamp ; under 
the above decision this fine must be refunded 
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TH£ 8th Septekber 18^3. 

pRBSEarr: 

Sm R. BARLOW, Bart,1 ^.^^ 
J. R COLVIN, Esq., |^^^«W«ft 

H. T. RAIKES, Esq., Offikating Judge. 

Cabb. No. 216 OF 1852. 



Regular Appeal from the decision of Roy Sunker LaU, Principal 
Svdder Ameen of Patna, dated 17th ^arch 1853. 

AZEAWIL SINGH, (Plaintiff,) Appellant; 

ver&as 

feALGOVIND SINGH and others, (Defendant^) 
Respondents. 

VaJceds of AppelUmt — Baboo Kiehen Kiah^/re Ghose and 
Mr. J. ft WaUer. 

Vakeel of Respondents — Bahoo Ramapersa/ud Roy. 

A plidntiff - This is a suit for rupees 24,346-9^ annas wafii]at from 1226 to 
having sued 1242 F. S., daomed under the following, circunastanoes : — • 
^ ^Zm ,Th« pl^tiff having kstituted a euit for possession of on^third 
caiue, Bubee. 01 mouzali Mohunporo Ponio, got a decree in ais favor on the dth 

quently of AugUSt 1831. 

SS^^fo^wa- "^^^^ decision was upheld by the zillah court, on the 28th of 
Biiat during the May 1838, and by the Sudder Court on the 8th of April 1839. 
period of dig- In that action no claim had been made for wasdat during the 
T^^tacipal P®™^ ^f dispossession, and, in execution of the decree, the plaintiff 
Buddep ameen merely recovered possession of the property in the year 1244 F. S., 
held that the with wasilatfrom date of institution of the suit. He now sues for 
red^^limT" *^® recovery of mesne profits during the period of dispossession, up 
tation. The to the institution of the suit for possession. 

Court heM The defendants, among other pleas, pleaded the law of limitation, 

dming^ww^ and the principal sudder ameen remarks, that the present case was 
the litigation instituted on tne 28th of May 1850, for wasilat between 1226 and 
was protract- 1242 F. S. That plaintiff has come into court fourteen years after 
by'^*ddfen- *^^ latest date up to which wassilat is demanded, and twdve yeara 
dants, should from the date on which he eot possession, his present claim therefore^ 
be deducted, is barred by the law of linutation, and must be dismissed. 
^^^on . . Is3V^<ynbehalfofappeUarU. 

be held to As the principal sudder ameen has dismissed the plaintiffs daim 

have arisen on the applicabiUty of the law of limitation, the point to be inves- 
gat^n^wd- ^g*^^®d is> whether, with reference to the circumstances of the case^ 
ing the right this claim of the plaintiff is r^sdly barred by Isapse of time ? 
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Baboo Kishen Kishore GJioae, on the part of the appellant, to the lands 
addressed the court He claims for his client that the law of limi- had ftoaUy 
tation be considered to run from the date of the last decision in his 
client's fistvor, namely, that dP the Sadder Court's cm the 8th of April 
1839 ; he will tiien be within the twelve yeanf, the present suit 
havinff been instituted on the 28th May 1850. 

Baboo Ramapersaud contra^ for respondents — ^Appellant got 
possession in execution of his decree in 1244 F. S. ; he is therefore 
out of courts as ruled by the principal sudder ameen in hiis decision. 

JXTDGlfENT. 

The court are of opinion, that this suit must be returned to the 
principal sudder ameen to be tried on its merits. The appellant, 
certainly, as remarked by the principal sudder ameen, got a decree 
in his fEiYor and possession under that decree, more than twelve years 
before he instituted the present action ; but his adversaries, the de- 
fendants, kept up the htigation on the subject matter of that suit 
by appeals to the superior courts until the question, then in contro- 
versy between them, was finally set at rest by the dedsion of the 
Sudder in 1839. 

The present daim being for wasilat during the period of dis- 
possession — ^which that suit has declared to Imve been a wrongful 
dispossession — ^the cause of action must be ccmsidered to have arisen, 
when all litigation, regarding the right to the lands^ finally ceased ; 
that consequently the peri^ of limitation had not eroired when 
this suit was instituted on the 28th of May 1850. The law oi limi- 
tation, therefore, does not bar the suit; the principal sudder ameen's 
decision is reversed, and the case remanded to be tried on its merits. 
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Ilhtl 8th September 1853. 

Present : 

Sir R barlow, Bart, \ j . 
J. R COLVIN, Esq., "^dudgea. 

H. T. RAIKES., Esq., Offi^dating Judge. 
Case No. 284 of 1852. 



•^«sn«w^/w^/^/^/^MA>«AA 



Regular Ajypeal from the dedaion of Mr. William TayUr, 
Judge of Sliahabad, dated 5th Map 1852. 

MTJSST. MESREE KOONWUR, (Defendant,) Appellant, 

versus 

MTJSST. IMAMXJN, (Plaintiff,) Respondent. 

Vakeel of Appellant — Moonshee Ameer Alee. 

Vakeel of Respondent — Mr. J. 0. Waller. 

In ah ap- APPEAL laid at rupees 335-13, on account of costs charged on 

L'^c^'^'rtTid *^® appellant. 

that Oio lower Moonshee Ameer Alee for appellant, defendant — ^The general 
couit had practice of tbe Court is to award costs when a plaint is dismissed. 
frff*^ fr ' ^^^ J^^S© has not adhered to it. 

charging °iSe J^^- Waller, contra. — The first decision of the Sudder Dewanny 
plaintiff with Adawlut, under which it was ruled that a deed stamped after 
defendant's institution was inadmissible, was passed by the full bench on the 
piaintiff^s 17th September 1850 only. My client has, upon the principle 
suit haThig of the decision quoted by the judge, lost her case, and that dedsum 
been dismissed jg founded upon the Same principle, 

nottafuirch'? The decision of 1850 had no publicity in the mofussil, when my 
cuiaUon when client's action was instituted in January 1851 ; by former practice 
the^sttitwaa g^Q would not have been nonsuited, and I therefore contend 
that the judge has exercised a sound discretion to the parties 
fy. 



filed. 

respectivery. 



Judgment. 



We are of opinion that the jud^e has acted rightly in this casa 
The rule laid down by the Court m 1850 had not full circalatLon 
when the plaintiff filed her suit 

We dismiss the appeal with costs. 



Digitized by VjOOQIC 



( 888 ) 

Tub 12th Seftembeb 1853. 
Present: 

Sir R barlow, Bart., Judge. 

H. T. RAIKES, Esq., Officiating Judge. 

Petition No. 284 of 1853. 



In the matter of the petition of Surob Mungala Dobah, filed in Remand on 

this Court on the 1 7th May 1853, praying for the admission of a application for 

special appeal from the decision of Mr. GL D, Wlikins, officiating Slower ^' 

additional judge of zillah Backergunge, imder date the 28th February pellate court 

1853, reversing that of Mahomed Kulleem, principal sudder ameen havtog reyera- 

oi that district, under date the 9th November 1848, m the case of of the pri^i-" 

Surob Mungala Dobah, plaintiff, versus Chundemath Mookerjea, pai'sudder 

defendant. ameen, hold- 

It is hereby certified that the said application is granted on the menfto**^* 
following grounds : — good, without 

The report of this case is to be found at page 32 of the Backer- d^e evidence 
gunee decisions of 28th February 1853. [hough t^e 

The principal sudder ameen decided in favor of the plaintiff, principal and- 
upon the ground, that the document dan-putter, which was the ^\^^^^ 
foundation <rf the defendant's claim, was spurious and forged. a forgery. 

The additional judge " thought there were some suspicious circum- 
stances connected with the dan-putter, but not sufficient to 
invalidate it altogether, as the act and deed of the deceased, 
Ramdeal ;" and further on, " he did not consider these suspicious 
drcumstances sufficient to pronounce the dan^uiter a forgery.** 

The endorsement onthe darwputter, (and of two other documents 
in support of it,) the judge states, "has been so tampered with and 
smeared, as could not have escaped the eyes of the principal sudder 
ameen and his record-keeper, had the papers presented the same 
appearance in the lower court as they do now ; and he is thus led to 
the condusioD, that the respondent's agents have, somehow or 
other, got possession of the papers from the court, erased the old 
endorsements, and then re-written them, merely for the purpose of 
casting a doubt upon the document'* 

The msdn ground — ^indeed the only one — upon which this conclu- 
sion is drawn, is the collector's register of statnp sales for October 
1840, of which the judge on view of it states " he has no hesitation 
in saying, that the sheet, on which the entry of this stamped 
paper having been sold is made, is of a different kind and bears a 
different signature from the other sheets comprising the register.** 
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In regard to two Kovxdaa involved in the suit, for which judg- 
ment was given in favor of plaintiff by the principal sudder ameeo, 
the judge observes ^' the awards, one to the defaidant, on the strength 
of a Jywndohust renewed in 1247, and the other, on the strength of 
two receipts for 1247 and 1248, signed by the deceaased, RamdeaL" 

Special appeal is prayed for on the following pleas : — 

Firei, — ^That the judge has declared ih^damrputter good, withont 
assigning his reasons for crediting the evidence regarding them, and 
which the principal sudder ameen had discredited. 

Secondly y — ^That the deeds, upon the strength of which the judge 
awards the Aotc;aZa, Rammonee, were stamped after institution rf 
suit^ and are therefore inadmissible as evidence ; and second, that 
the pottah imder which defendant's claim Chundemath howda is 
on an insufficient stamp^ and for that reason equally inadmissible, 

Judgment. 

We hold both these pleas to be valid. It is however neoeasMy, 
with reference to the first objection raised, to remand the case, 
and we leave the second to be dealt with on final decision to be pasBed 
We observe that the judge- did not cite the officer of the colleo- 
torate, or examine the register upon the depositions of the amlah, 
connected with the keeping of the stamp registry. The mere 
view of such a record is not legal evidence in any case j ti» 
fiu5t of the register having been tampered with should have been 
enquired into, and legally proved, so far as it could be proved. 

The opinion of the judge in this matter has no legal basii^ and 
is founded on his own belief, as to the interpolation of a leaf in the 
registry, and on surmise as to the plaintiff appellant, having tam- 
pered with the official records, for the purpose of casting doubts (m 
the document, the dan-puUeVy filed by the defendant It'does not 
seem, at first sight, reasonable, that a party in whose favor judgment 
had been passed by the principal sudder ameen, while the record 
was yet, as the juage appears to think, not tampered with, rfiould 
deem it a small matter to run the risk of bringing upon himself 
the very imputation now cast upon him by the judge. The record, 
without any alteration, had been tested by one court, and plaintiff 
had succeeded in her action ; but at all events, nothing but a 1^ 
course could be pursued in order to justify the reversal of die 
principal sudder ameen's decision, but has not been taken upon the 
present occasion and the case must be tried de Tiovo on its merits 
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The ISth SBPrxMBsp 1853. 
Pbesbnt: 
Sib R. barlow, Bart., Judge, 
H. T. RAIKJIS^ Esq., Officiating Judge. 

Petition No. 806 op 185a 



««»»MM»»<^^*>W<»^^WW^ai 



Ik the matter of the petition of Mohendro Eissore Singh, filed Remand as 
in this Court on the 21st May 1853, prayinff for the admission of a ^^^i ^J^^" 
special appeal from the decision of Mirza Mahomed Sadiq lower courts 
Khan, prmci|)al sadder ameen of zillah Samn, under date the 22nd ^°8r founded 
February 1 853, affirming that of Moulvee Mahomed Hanif, moonsifif ^^^^^ 
of Chuprah, under date the 5th August 1851, in the case of Shib- wWch"Xe pre- 
pershaud and others, plaintiff, versus Moh^idro Eissore Singh and sent defendant 
others, defendants. ^e\oSw^' 

It is hereby certified <^at the said application is granted on the court^haddso 

following grounds: — improperly 

This smt was one of disputed botrndaries, in which the i^>ecial l^^ "* 
appellant was a defendant and claimed the land appertaimnff to eopiee^f de- 
hifi estate, purchased at (Government sale ; while the plamtiff sued to podaona in a 
establidi his right to keep possession as part of bis rent-free g^^j^hjcu 

^tate. the defendant 

The decisions of the lower court are foimded on a former ded^on was not a 
passed in a suit, in which the former lakhirajdar and the present P*^* 
plaintiff were disputing parties, regarding the foreclosure of a mort- 
gage on the property of the former, but to which the present 
qpecial i^pellant was not a party, and moreover holds on a title 
secured to him by a Government sale in 1245 ; yet the lower courts 
have considered him boimd by that dedsicm, and decreed the pre- 
sent claim against him. 

We therefore reverse the decision of the lower courts and remand 
this suit to the moonsiff to be re-tried, without reference to the facts 
and opinions disclosed by the dedsion referred to, which was only 
binding on the parties concerned in it, and cannot be used to the 
detriment of the special appellant. 

The moonsifif was also in error in receiving and considering the 
copies of depositions of some witnesses examined in a summaiy suit, 
to which the special appellant was not a party, that suit having 
been maintained by the plaintiff agmnst his alleged ryot Such a pro- 
ceeding was, under these circumstances, irregular ; if the evidence 
of the witnesses were necessary, they should have been summoned 
and examined by the moonsiff in the presence of the vakeels of 
both parties. 
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The 12th September 1853. 
Present: 

Sir R. barlow, Bart., Judge. 
H. T. RAIKES, Esq., Officiatvng Judge, 
Petition No. 392 of 1853. 



Remand m In the matter of the petition of Honoman Persaud, filed in 
J^urto^h!^' this Court on the 18th June 1853, praying for the admission of a 
ing thrown out Special appeal from the decision of Mr. H. Atherton, officiatiDg 
the piaintiflPg additional judge of zillah Sarun, under date the 23rd March 1853, 
Section XXII ^^ming that of Mirza Mahomed Sadiq KLhan, principal sudder 
Reguiationxi! ameen of that district, under date the 21st June 1850, in the case 
of 1822, which of Honoman Persaud, plaintiff, versus Nobeedad Khan and others^ 
thl/ote'^L defendants. 

paying rents to It is hereby certified that the said application is granted pn the 
defaulting pro- following grounds : — 

d^^^^t pro- ^^® judge's decision is reported at page 79, Sarun Zillah Ded- 
ci^e\ sale- sions, 23rd March 1853. 

purchaser from The principal sudder ameen and judge have thrown out the 
c^e^'ST** i^aintifirs claim upon the provisions of Section XXIL, Regulation 
spite of that XI. of 1822. He purchased a property at Government sale for 
law. revenue ; the former proprietors opposed his getting possession and 

collected the rents for 1245, for which this action is brought 

against them. 

Judgment. 

The provisions of Section XXII. of the law quoted prohibit the 
rvots paying their rents to the defaulting proprietors ; nothing in 
the law predudes the sale-purchaser asserting his cUdm againsi 
them for rents actually collected after the date of sala That 
<|uestion has not been investigated in the lower courts ; the peti- 
tioner is entitled to a iudgment on the subject of his original plaint 
The case is remanded to the principal sudder ameen, who will 
decide on its merits, with reference to the above remarks. 
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Thb 12th Septeicbeb 1853. 

Pbesent: 

J. R COLVIN, EsQ.,\y. ,^^^ 
J. DUNBAR, Esq., 'j-^^^fl^^ 

Petition No. 426 op 1863. 



In the matter of the petition of Nittanund Dass, filed in ihiA- Remand as 
Court on the 27th June 1853, praying for the admission of a spe- ^^^ ^^ ^ 
dsl appeal -from the decision of Mr. S. Bowring, oflSciating judge of 5ond° whore 
Ghittagon^, under date the 28th March 1853, amrming that of Moul- consideration 
vee Abdod Futtah Cazee, sudder moonsiflF of that district, under ^ d^«i, the 
date the 29th November 1851, in the case of Anunt Dass, plaintiff, ^^T'^^st 
versus Nittanxmd Dass, petitioner, defendant. be established 

; It is hereby certified tnat the said application is granted on the ^^^ » ^^' 
kowing grounds :- ^^Z.^ 

This case is reported at pages 101 and 102 of the published deci- 
tions of zillah Chittagong, for the month of March 1853. 

The suit was for the recovery of principal and interest due on a 
bond. 

The defendant admitted that he had given the bond, but said 
tihat it had been given as security for a tehsildar, and that he had 
received no consideratioiL The judge finds this to be the case. He 
nevertheless gave judgment against the defendant, because he had 
signed the bond, considering it unnecessary to inquire into the 

Stevious accounts between the parties, with reference to the prece- 
ent in the case of Bhowaneepersaud, decided in this Court on die 
i7th August 1851. 

The case quoted as a precedent does not apply. In that case the 
defendants admitted the bond : but so fat from denying considera^ 
tion, they pleaded that the amount was properly payable by another 
party ; whereas, in this case, it is found that the bond was given as 
surety for a tehsildar, and that though money passed, it was a fictitious 
payment, made merely to comply with the bond in form. 

It is an established principle m our courts, that in claims of this 
kind, where consideration is denied, the fact of actual and bond 
fide payment must be established before a decree can pass for the 
plaintiff 

We admit the special appeal ; and annulling the decision of the 
lower court, we remand the case to the judge for a fresh decision. 
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Thx iStH ^amiuB 186S. 

Pbesbmt: 

Sm R BARLOW, Babt., ) r„ ,^. 
J. R COLVIN, Esq, y-udges. 

Casb Na 70 OF 1852. 



«w»^^^^^»»^^^^»<»»^»* 



P^Uion for review oj JvdgmAmt passed by Mr. JZ. H. Rattray , 
Judge of the Sudder Dewanny Adawhil, vn, case Ifo.2180(^ 
1844, dated IMh April 1846. 

MOULVEE MAHOMED HOSSEm, (AppKiiJkirr,) PKimoinB, 

versus 

MUSST. OOZEERUN and others, Respondents. 

Vakeds of PeHtioner-^'Messrs. A. T. Peterson cand J. (k WoUfr^ 
and Moonshee Ameer Alee^ 

petiti<ni for Mb. Feterson, for petitioner, Mahomed Hossein — ^If ihe le- 
? ^T^^tL^x. ^^^ itself ahows the decision is wrong, the Sudder Dewanny Adaw- 
yemlSber it ^^^ ^'^ admit review. A satisfactoi^ reason on the face of tiie ro- 
had been pass- oord, that is, error in the judgment, is all that is required. 
^"m^SI^U Q^Q*^ Tdume v., page 807, Sudder Dewanny Iteports^ in whiA 
oAUM be^^ ^ review was admitted after lapse of three years, dedudwg period 
shown for the of minority. 
^^1* Judgment. 

We are of ojanion that the intent of Clause 3, Section lY., 
lation XXYI. of 1814, is that a party must diow to the Sudd 
Dewanny Adawlut satisfactoiy cause for not having proceeded 
within three months of the deuvery or tender of the decree agm^st 
which the application is IwL Some six years have in this instance 
lapsed: neither minority nor any impediment such as could not be 
overcome has been {beaded for neglect to proceed, and under the 
established practice, the application must be rejected. 
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The 13th Septe^iber 1853. 
Present. 
J. DUNBAR, Esq., Jvdge. 
H. T. RAIKES, Esq., Officiating Judge, 

Petition No. 317 of 1863. 



In the matter of the petition of Mehercfaund OosawaJ, filed in Remand as 
this Court, on the 25th May 1853, pjaying for the admission of a *^^^ foVre^ 
special appeal from the decision of Syud Ahmed Buksh, principal covoly of T" 
sadder ameen of zillah Rungpore,mider date the 23rd Fehruary 1853, balance on an 
reversing that of Bampersaud Dey, moonsiflF of Rungpore, under Jl^'^^e ^. 
date 193i July 1861, in the case of Meherchund Oosawal, peti- ^^t-book8," 
tioner, plaintiff versus Bhuboo Tarinee, defendant though unaign- 

It is nereby certified, that the said application is granted on the ^^/j^p^^f 
following groxmds : — the claim be- 

This was a suit for recovery of balance of an account-current^ in ing dependent 
whidi the written accounts were filed. The moonsiff decreed the ^^J^JSice 
amount, the books being, in his opnion, duly authenticated by giyen in sup- 
witnesses examined on that point. port of the en- 

Qn app^, the principal sudder ameen threw out the chdm, on the ^'^' 
ground that such accounts were not admissible as evidence, unless 
sigoed. 

We are of opinion that this ruling of the principal sudder ameen 
is erroneous. The signature of the party sued, to the accounts, 
upon which the claim was founded, was not indispensably necessary. 
If the accounts were properly authenticated, they should be received 
and considered for what mey may be worth ; proof of the claim being 
of course dependent upon the nature of the evidence given in sup- 
port of the entriea 

We admit the special appeal and, annulling the decision of the 
lower court, we remand the case to the principal sudder ameen, in 
order that he may pass a firesh decision, with reference to the fore- 
going observations. 
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The 13th SEPrrafBEB 1853. 
Present : 
J. DUNBAR, Esq., Judge. 
H. T. RAIKES, Esq., Offioiatvng Judge. 

Petition No. 319 of 1863. 



Remand as 
above, the 
lower appel- 
late court hav- 
ing erroneous^ 
]y interfered 
with the deci- 
sion of the 
court of first 
instance, re- 
garding certain 
lands which 
did not belong 
to the defen- 
dant (appel- 
lant before it) 
on his own 
showing. 



In the matter of the petition of Meer Mohussun Alee, filed in 
this Court, on the 28th Ma^ 1853, praying for the admission of a 
special appeal from the decision of Tarakanth Biddyasa^or, princi- 
pal sudder ameen of zdllah Cuttack, under date the 24th Februaiy 
1853, altering that of Ghureeboollah, moonsiff of Balasore, under 
date 5th May 1852, in the case of Meer Mohussun Alee, petiticmer, 
plaintiff, vera^bs Muddun Doss and others, defendants. 

It is hereby certified, that the said, application is granted on die 
following grounds : — 

The plaintiff (petitioner) sued for possesion of certain lands, ]^ur- 
chased by him at a sale in execution of a decree. The prindpal 
defendant, Bullee Doss, replied that the lands claimed by the plaintiff 
were not identical with those sold, and that they belonged purtly to 
him and partly to Muddun Mobun Doss, who held his portion as 
dewuttur. Muddun Mohun, however, disclaimed all rights, declarii^ 
that this was merely a trick on the part of Bullee, and the moonsiff 
gave the plaintiff a decrea 

Bullee Doss alone appealed. The principal sudder ame^i up- 
held the decision of the moonsiff, so far as it related to him, bot 
exempted the lands said to be dewuttur. As the record shows, that 
Bullee Doss in his answer averred that these lands were in the posses- 
sion of Muddun Mohun, it was not open to him to take objection to 
the decree of the moonsifi^ quoad the said landa He must be held to 
be bound by the statement, deliberately made in his answer, to the 
effect that tiiese lands belonged to Muddun Mohun Doss ; and as the 
latter made no claim, the principal sudder ameen should not have 
interfered with the decision of the lower court, upon a presumption, 
that as dewuttur, they could not have been included in the purchase 
of the plaintiff, who only bought brimootter landa 

We admit the special appe^ and, reversing the decision of the 
principal sudder ameen, we remand the case for a fresh deddon, 
with reference to the foregoing observations. 
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The 13th Septebiber 1853. 
Present : 
J. DUNBAR, Esq., Jvdge. 
H. T. RAIKES, Esq., Officiating Judge. 

PETmoN No. 387 of 1853. 

In the matter of the petition of Allee Hossain Chowdhree, filed Bemaud a« 
in this Court, on the 17th June 1853, praying for the admission of a above, the 
special appeal from the decision of Mr. Alexander Forbes, officiating pJ^^atiff being, 
additional judge of zillah Chittacon^, under date the 10th June J^J^^^ta 
1853, altering that of Moulvee Aiubrui Allee Khan, principal sudder cited,oniy 
ameen of that district, under date 29th April 1852, in the case of «»titiodto in- 
Hurchunder Roy, Canoongoe, plaintiff veravs Allee Hossain JSS^f^nt 
Chowdhree and others, defendajits. decreed to him 

It is hereby certified, that the said application is granted on the ^'^^ ^ ^^^ 
folk^groinds:- ,...,..;, ^^"^ 

The special appeal appucation, m this case, is made on the grounds 
that the offidating additional judge has awarded interest on arrears 
of rent claimed from their several due dates. 

According to the principle laid down in the decision of this Court, 
of June 14th, 1852, pages 508 to 515 (case NeeUcaunt Bannorjea 
t;er9u« Brijo Chunder Bannerjea,) and in case No. 379, of 1853, 
Musst XJmopoma Dassia veravs Mr. O. P. Wise and others, 
(page 775,) decided by this Court on the 29th August 1853, 
and to tiie provisions of Act XXXII. of 1839, the plaintiff in this suit 
is only entitied to receive interest on the arrears of rent decreed to 
him from the date of their first demand. This demand was made, 
through the institution of the present suit, in the principal sudder 
ameen's court, on the 13th of December 1850, corresponding with 
29th Aghun 1257, from which date interest should only have been 
calculated. 

We, therefore, admit the special appeal and, reversing the order of 
the additional judge, regarding the amount of interest awarded by 
him, remand the case to him to be decided with reference to the 
principle laid down in the particular law and decisions above alluded 
io. 
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Thx 13th Seftbbibeb 1863. 

PfiESBNT: 

J. DUNRAE, Esq., Jvdge. 
H. T. RAIEES, Esq., Officiating Jvdge. 
PETmoN Na 400 of 1853. 



>»^»M»»MM><MMM^Mi 



B«««^«» In the matter of the petition of Huronath Bhuttacharge, filed in 
fitru^on ^' <^ Court, on the 22nd June 1853, praying for the admiasion of A 
No. 1 129, does Special appeal ftom the decision of Mr. J. S. Torrens, offidating 
8at^^<^?* judge of ziUah Hooghly, under date the 23rd December 1852, revera- 
new 8^t ^S ^^^ ^^ Doorgapershad Ghose, moonsiff of Njasuraee, under date 
between 29th December 1851, in the case of Huronath Bhuttaoharg^ peli- 

partiee who tionor, plaintiff, t/et'dt^SreenathBhuttacharge and others, defendiuits. 

were not pai>- tx • i. \. .^n j x-l x xi_ • j i • xi • x j xi_ 

ties to the ori- ^^ ^ hereby certified, that the said application is granted on the 
ginal suit, in following grounds :— ' 

of ^ hi^"tti^'* '^^^ application has been preferred from a decision of the judge 
new cause of ^^ Hoogluy, pessed on the 23rd December 1852, the particulars of 
action has which are given at pages 187 to 190 of the Hooghly printed deci- 
*™®°- sions for thai month. 

We find that the special appellant in this case had procured a 
decree in the moonsiff^s court and taken out execution, under whidi 
he attached ahd sold certain land alleged to have been mortgaged 
to him by his debtorsi The proceeds of sale, amounting to rupees 55, 
were deposited in court Before the decree-holder could receive 
payment of this sum, another party, who had also a decree against 
one of the holders of the land, alleging a mcnrtgagei also to himself 
of the land sold, applied for and obtained payment of the rupees 55 
in execution of his decree as being of prior date to the one, in 
satisfaction of which tiie land had heen sold. The special appellant 
then sued this party for restitution of this amount, on the ground 
that he had both a prior and better right to receive it, as it had 
been deposited in court for his benefit The moonsiff decreed in 
his favor ; the judge has reversed the moonaifi's decision on the 
ground, that the claim is barred under Construction 1129. 

We are of opinion that the Construction quoted, No. 1129, is not 
applicable to the present case. The present parties were not 
parties to the suit in which that decree was issued, (a point contem- 
plated in that Construction,) the special appellant is uierefore enti- 
tled to a hearing. We admit the lower court's order and remand 
the appeal to be tried on its merits by the judge. 
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Thk J 9th Septebiseb 1853. 
Present: 
SiE R RARLOW, Babt., Judge. 
H. T. RAIKES) £bq., OgUdatvng Judge. 

PBimoN No. 274 OF 186a 



SW#M»*»^^»<»^^>^»»^<MS^ 



In the matter of the petition of Mirza Ahmud Jan, filed in this Remand aa 
Court, on the 11th May 1853, praying for the admission of a special aboye, tho 
aj^peal fix)m the decision of Mr. Geo. D. Wilkins, oflSciating addi- f^^^^^ <rf the 
tional judge of Backergunge, under date the 11th March 1853, iT^^X^ 
revendng that of Mahomed Kulleem ELhan, principal sudder ameen whether the' 
of that district, under date the 8rd April 1849, in the case of ^** ^ **^«pnte 
Mina Ahmud Jan, petitioner, plaintiff, veretia Dookhina Soondree ^ontn a '' 
Dibbah and others, defendants. portion of an 

It is hereby certified that the said application is granted on the ^f^^theiden- 
foUowing grounds :- Stfd^J. 

The case is reported at page 62, Ba<^ergunge Decisions, dated ed. 
nth March 1858. 

The application for admission is founded on the inapplicability of 
Clause 2, Section lY., R^^tion XI. of 1825, which, it is pleaded 
by plaintiff, are applicable to the case, and in reliance upon which, 
it is urged, the judge has awarded the disputed lands to the defen- 
dants, reversing the principal sudder ameen's decision in plaintiff's 
&your. 

Judgment. 

The point hud down by the judge for dedsion is, whether the 
new forrnation belongs to Ehanumpore, plaintiff's estate, or to 
^lag Chiff, that of the defendants. The judge rightly observes 
that, under Regulation XI. of 1825, the land will belong to the estate 
to which it lies contiguous ; he adds, provided the river has not by a 
shift of channel caused simultaneously a decrement from one estate 
and an increment to the other. The term used in Clause 2, Section 
rV., is a sudden cha/nge of course of the river, which does not destroy 
the identity cmd recognition of the land so removed. 

A new jormcdAon^ such as is spoken of in the decision, cannot be 
brought within the compass or meaning of Clause 2. 

The judge, however, has applied this Clause to land, as he says, 
newly rormed. 

The case must be remanded ; the judge must decide clearly and 
specifically whether the land is newly formed on a portion of 
defendants' estate, suddenly separated by change of course of river. 

He will, in the report of his decision, give 3ie reasons on which 
the principal sudder ameen passed judgment infEivor of plaintiff; 
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and, should he differ from that officer, will state his own reasons in 
detail for reversing that decision. 



The 19th Septekbeb 1853. 
Present: 
Sir R RARLOW, Bart., Judge. 
H. T. RAIKES, Esq., Officiatmg Judge. 

Petition No. 285 of 1853. 



Remand as In the matter of the petition of Eomulnarain Acharge, filed 
kbove, tiw de- j^ ^j^ ^o^^, on the 17th Maj 1863, praying for the admission of 
a special appeal from the decision of Pundit Nurrohuree Siromo- 



cision of the 
lower appellate 



court being 
founded on 
the adoption 
of a new legal 
principle, viz., 
that of split- 
ting the dif- 
ference be- 
tween the 
quantity of 
bricks claimed 
by the plain- 
tiff and the 
quantity ad- 
mitted by the 
defendant 



nee, principal sudder ameen of Mymensingh, under date 1 7th 
February 1853, reversing that of Nazirooddeen, sudder moonsiSof 
that district, imder date 14fth April 1852, in the case of Musst 
Ullerongomonee Dibbea Chowdrayne, plaintiff, versus Eomul- 
narain Acharge, defendant. 

It is hereby certified, that the said application is granted on the 
following grotmds : — 

The special appellant was sued in a moonsiff 's court for the value 
of bricks, the jomt prepay of plaintiff and defendant, (special 
appellant^) which, the plaintiff stated, defendant had appropnated, 
without giving him his share. 

The plaintiff in his plaint specified the number of bricks and 
their estimated value, and claimed half as his share. 

The defendant urged that the number and value of the bricb 
were over-estimated, and stated the quantity of bricks to be a certain 
number less than that mentioned b^ plaintiff in his plaint 

The moonsiff dismissed the plaintiff's daim. 

The principal sudder ameen deputed an ameen to the spot U> 
compute the quantity of bricks and esti*nate the loss sustained by 
the plaintiff, but the ameen reported that the place was inundated 
and he was unable to ascertain the quantity of bricks, constituting 
the claim of the plaintiff 

The principal sudder ameen then observed, that as he was un- 
able to obtain any precise information, regarding the quantity of 
bricks for which plaintiff is entitled to compensation, he would 
give him a decree for a half share of a certain a^gr^ate amount 
of bricks, made up by adding half the quantity claimed to half the 
quantity admittea by the defendant ; and for the value of bricks 
{ot that amount he gave a decree. 
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The special appeal is preferred on the ground, that the decision 
has been passed on insufficient data ; the quantity of bricks, as- 
sumed by the principal siidder ameen to have been comprised in 
the plaintiff's snare of the property, having been arbitrarily fixed by 
him in the manner above stated. We annul the decision of the 
principal sudder ameen and remand the case to him for re-triaL 

He has decided the case by arbitrarily fixing a certain amount of 
bricks, as the quantity on which the plaintiff is entitled to recover. 
In computing the number of bricks, he should have confined 
himself to a consideration of the proo& adduced by the plaintiff; 
any computation based on a calculation so purely conjectural, as 
that recovered by the principal sudder ameen, should not have 
found place in a judicial proceeding. The principal sudder ameen 
will re-try the case, with reference to the above remarka 

The 19th September 1863. 
Present: 
Sir R barlow, Bart., Judge. 
H, T. RAIKES, Esq., Ojfficiating Judge. 

Petition No. 309 of 1863. 



In the matter of the petition of Purmanund Boy, filed in this Remand as 
Court, on the 21st May 1853, praying for the admission of a special ^^^^> ^^ de- 
appeal from the decision of Mr. G. C. Cheap, judge of Rajshahye, ^^ ^loJrT 
under date the 26th February 1863, reversing that of Moulvee being defectiTe 
Abdool Alee ELhan, principal sudder ameen of that district, under ^^^ ^^ P"^" 
date the 19th September 1848, in the case of Purmanund Roy, ]SL'^f843?^ 
petitioner, plaintiff versus Gobindnath Sundeal and others, defen- 
dants. 

It is hereby certified, that the said application is granted on the 
following grounds : — 

This case is reported at page 11, Zillah Decisions, 26th February 
1863 ; it is unnecessary, therefore, to do more than refer to them on 
theground taken for admission to special appeal 

The petitioner urges that the judge has not assigned his reasons for 
comin? to the conclusion, that the plaintiff has exceeded the pre- 
scribed period allowed by Section XIV., R^ulation III. of 1793, for 
institution of suits. 

Judgment. 

We observe that the judgment before us is certainly open to this 
objection. The case was returned to the zillah court, on the 6th 
August 1862, by a full bench, with instructions that it was to be 
tried with reference to the plea of ordina/ry limitation raised by the 
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defendants, as the speoidl limitation, under Regulation II. of 1805, 
had not been raised by the plaintiff in his plaint or rqdy. Hie 
judge's decision, now before us, does not give the data on wfaidi he 
fin£ that plaintiff is beyond twelve years. In &ct he eonfifies 
himself to recording, that the plaintiff's pleader on beii^ asked what 
he had to urge agaitist the caae being thrown <mt, under Section 
XIY., Regulation III. of 179S, answered that t^e suit was not 
barred by that law, adding ** after the opinion of the Sudder Gomt, 
it would be impertinent for his court to say or record that the dis- 
possession was within twelre years from ti^e date of sdt, while it 
was ahready after the lapse of twelve years that the suit was brought" 

As already observed, the decision of the jndga is dear as to the 
lapse of tlie ordinary limitation allowed, but the petitioner has no 
data upon whidi to raise his objections to the decision and to fix 
upon such as would enable him to specify and justify his ground 
for admission to a special hesuing. 

The case must, therefore, go back to the judge, who wiB My 
carry out the provisions of Act XII. of 1843, and give his 
judgment on the subject of the lapse of the twelve years, prescribed 
by Section XIV., Relation III. of 1793, from the date of jMn- 
tm's dispossession. 

The 19th September 1853. 

Present: 

J. R COLVIN, Esq., \ r ^ 
J. DUNBAR, Esq., {^^^ 

Petition No. 423 of 185S, 

Remand as In the matter of the petition of Nazir Alee lOian and oth^ 
above, the filed in this Court, on the 27th Jmie 1853, praying for the admiflBion 
co^haTtag ** ^^ * special appeal from the decision of Mr. W. Luke, judge of 
held certain Midnapore, under date the 1st March 1853, reversing liiat of Roy 
land to be Badhanath Qangooly, deputy collector of that district, under date 
J^^^ »J^ the 4th May 1862, in the case of Nazir Alee Khan and others, 
^nnud, with- petitioners, plainti&, versus Mussi Sonamonee, defend^mt 
out enquiring It is hereby certified, that the said application is granted on the 
^^ ^JJ^^3 following grounds :— 

n^ep thesun- The dedsion of tiie judge will be found reported at pages 35 
nnd. and 36 of the published reports, for ike month of March 1853. 

The action was brought by the plaintiflsfiNr tiie purpose oi aspen- 
ing 13 be^ahs 14 biswas of land, including a tank and its ^qyar- 
tenances. The plaintilb^ w))o ^are proprietors^ of tfie Midn^re 
zemindaree, assert that these lands fonn a part of l^e r^t-payiog 



Digitized by VjOOQ IC 



( 847 ) 

lands of KamBraree^ a village in their ssemi&darea The defendant 
pleaded her right to hold the land rent-free under a valid sunnud. 

The deputy collector was of opinion that the lands were liable to 
aasesBmrat 

The judffe records that the probabilities are strongly in fftvor of 
the tank, &a, in dispute, being a part of the 41 beegaha covered or 
protected by swnnud No* 4,754, and he declares that if so, the res- 
pondent has no right or title to resume or assess tiiem as Tiftai land% 
but UbiB does not necessarily follow, unless it be shown that the per- 
manent r^it-firee title of the appellant under the sunnud in ques- 
tion, is good and valid, and uiis is a point which appears to have 
taken for granted without investigation. The deputy collector did 
not find that the lands were covered by the smmud, it was there- 
fore unnecessary for him to test the validity of that document ; but 
when the judge came to the ccmclusion that the lands do fieJl under 
the s^mnwdy it then became essentially necessaiy to ascertain whe- 
ther that w/nm/ud conveyed atitle good inlaw* 

We admit the special appeal and, annulling the decision of ihe 
lower court, we remand tne case, in order tliat the judge may insti- 
tute the necessary investigation upon this point. The question of 
the vididity and of the effect of the terms and purport of the sun- 
nud require to be independently examined in uiis case, and' the 
deputy collector should be callea upon to report his qpinion on that 
pomt> having before him the parties in the suit Taiq opinion of 
12th June 1839, by the former deputy collector in some other pro- 
ceeding will be material evidence, but not of absolute force as 
authonty in the present litigation. The judge will, therefore, pass a 
fresh decision with a dear specification of the groimds upon which 
he may pr6nounce either for or against the validity of the tenure, 
after receiving the report of the deputy collector under the laws 
applicable to such cases, bearing; in mind the precedent in the case 
of Joy Kishen Mookerjee, appelmnt^ vermis Hurree Dass Mooker- 
jee, decided in this Court on the 4th March 1850. 



The 19th Septeicbeb 1853. 

Present: 

J. RCOLVIN, EsQ.,1 , ,^ 
J. DUNBAK, Esq., ]^^^^ 

Petition No. 436 op 1853. 



>^^»^^^^^^/^»^^^»»^ 



In the matter of the petition of Muneerooddeai, filed in this Remand as 
Courts on the 29th June 1853, praying for the admission of a.specid above, the 
appeal firom the decision of Baboo Lokenath Bose, principal sudder P'^^Uce of e»- 
smeen of Hooghly, under date the l7th May 1863, reversing that of JS^^th^ 

G 
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property 
claimed in ap- 
peal, adding 
the costs of 
suit to the 
original yaloa* 
tion, is declar- 
ed improper. 



Gunga Gobind Surb Adhekaree, moonsiff of Mohanimd, tinder date 
the 29th April 1861, in the case of Muneerooddeen, petiti<»er, 
plaint^, vermis Umrit Koonwani Bebee and others, ddTendantBi 

It is hereby certified, that the said apjdication is granted on the 
following pounds: — 

The plaintiff, (petitioner,) sued for the possession of 5 heegoM and 
8 hiswas of land. The defendant pleaded that they were his own 
lakhiraj lands. 

The moonsiff decreed iot plaintiff. 

The principal sudder ameen reversed that decree with coets 
against the pudntifi^ petitioner. 

It appears that the suit was first laid at rupees 297, on a stamp 
paper of the value of rupees 16. The defendant, in app»J, raised the 
valuation to rupees 346, on a stamp paper of the value of rupees 3i 
Under Construction 1190, the practice of estimating the value of the 
property claimed in appeal, by adding the cost of suit to the origioal 
amount is declared improper. We, therefore, admit the special 
appeal and, annulling the decree of the lower court, we remand the 
case in order that the inrincipal sudder ameen may pass a fresh 
decision on the point of costs^ with reference to the Constructioa in 
question. 

The 20th September 1853. 

|Fresent : 

J. R COLVIN, Esq., Judge. 

Case Na 88 of 1853. 



Regvlour Appeal from the decision of Abdocl Alee Khom, Priruir 
pal Sudder Ameen of ZiUah Bajahahye, dated 23rd Decmber 
1852. 

GOBINDNATH SANDTAL and othebs, (Plaintiffs^) 
Appellants, 
versus 
Mr. R marquis and others, (Dependants^) Respondents. 

Vakeels of AppelUmts— Baboo Ramapersavd Bay and Mr. 

Waller. 
Suit instituted for the possession of mouzahs Seratoolland others 
with wasUat^ laid at rupees 80,001. 

This is an appeal by the (plaintiffii,) appellants, against a dedsioD 
of the principal sudder ameen, rejecting their suit as auction-po^ 
-a chasers at an execution of decree sale, to recover certain landi 
piaintira title, claimed to belong to the tenure bought by them, on the ground 
that their auction-purchase had been set aside by a previous decrea 



Saitie- 
manded with 
referenod to 
another suit, 
BtUl pending, 
affixtinff the 
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It amears, however, that that decree has not been itself reversed 
by the decision of this Court in the caseof thepresent (^laintiflfe,) de- 
fendants and appellants in that suit versus Hursoondree Debea and 
others, on the 26th May last, Reports, paces 469 to 471, and that 
thai suit was remanded for a fresh judgment on its points and 
merits, other than the question on wluch alone the first decree had 
been passed 

The decimon in the present action must necessarily, therefore, 
be set aside, and this suit remanded to the principal sudder ameen's 
court for a fresh investigation and judgment, which however, can 
be conveniently postponed till after the decision of the other case. 

The suit is remanded accordingly. 

The 23bd September 1863. 

Present: 

Sir R. barlow, Bart., ) ,- , 
J. R COLVIN, Esq., |«/^^ 

H. T. RAIKES, Esq., Ojffidcahg Judge. 

Case No. 172 of 1868 

Remdar Appeal from the decision of Moulvee Mahomed Rafiq 
Khcm Bahadoor, Primcii/potl Sudder Ameen of ZiUah BeJmr. 
dated 26£& Feln^uary 186a 

MAHOMED HOSSEIN, (Plaintiff,) Appellant, 

versus 

MUSST. WOZZEERUN and others, (Defendants,) 
Respondents. 

Vahedof Appdlant— Baboo Kishen Kishore Ghose. 

For obtaining proceeds of land, rupees 7,809-6-11-4. Decision of 

This is a suit for wasilat on a share of an estate, the right in the lower 
which was adjudged to the plaintiff by a final decree in special court rerewed. 
appeal, on 7tk June 1841. tSSte ^t 

This suit is for wasilat from 1231 to 1245 F., or for years pre- barred by u- 
vious to the date, (26th August 1838, or 20th Bhadoon 1246 Fuslee,) ?^^^' J^ 
on which the plaintiff obtained possession in the course of the J^veyeare 
lit^ation respecting the titla from the date 

The principal sudder ameen has held the suit barred bv limita- S^*^ ^^^ 
tion, beoause the decision of the court of first instance in the plain- liu^^ion 
tiff's favor was passed on the 18th March 1833, and the present between the 
action was not instituted till 23rd Jidy 1860. ^^o7th^ 

The appeal is on the ground, that limitation should be calculated iumj.'^ ^ ^ 
from the date only of the final decree in appeal on the subject of 
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of title, the proceedings regarding which had been jnrotnicted by 
the appeals preferred by the opposite party, and not from the date 
of the first decision passed in the course of those proceedings. Tke 
cause of action to the j^aintifiP on account of wasilat did not, it 
is contended, arise till arter all the appeals of the respondent, which 
kept up the oontest of title^ had been finally disposed o£ 

Judgment. 

It is clear on the established precedents of the Court as well as on 
the reason of the case, that the argument of the i^pellant is 
correct The action is not barred by limitation, havmg been 
brought within less than twelve years after the date of 3ie last 
decree, or 7th June 1841. 

There can be no question in this case, as to the justice of the 
amount of wasilat claimed. It is the amount which the respondent 
herself admitted in a counter-suit, brought by her for dower, when 
she made, in her plaint^ a deduction on account of the wasilat 
which she acknowledged herself to liave realized The principal 
sudder ameen sajrs, that she is not bound to that amount inas- 
much as the (plaintiff,) defendant, in that suit contested it But he 
contested it only by saying that the amoimt of wasilat, collected 
by the present oefendant, had been much greater than she statei 
Sue cannot now have any fair ground to repudiate that statement 
made by herself as to her own actual receipta 

We, therefore, reverse the decree of the principal sudder ameen, 
and award the amoimt claimed by the suit, in favor of the plain- 
tiff with all costs. 

- We remark that in this appeal, and in the appeals No& 173 and 
175, 174 and 176 and 177, in which one or other of the parties 
(induding in that term the coHsharers of the plaintiff in their se- 
parate actions on the same general ground) were appellant or 
respondent^ an appearance h^ been allowed by the Court for the 
respondent, of the pleader who was engaged for mm or her as appel- 
lant in the several appeals. 
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Thjb 23bd Septehbeb 1853. 

PbESENT : 

Sir K barlow, Babt., \ r^, . ^. 
J. R COLVIN, Esq., K^S^^' 

H. T. RAIKES, Esq., Offidating Judge. 
Cases Noa 178 and 176 of 1863. 



Begular Appeal from the decision of Moul/vee Mahomed 
nafiq Khan Bahadoor, Principal Sudder Amsen of Zillah 
Beka/r, dated 26th February 1853. 

DUDALEE KHAN, (Plaintiff,) Appelant, 
versus 
MUSST. WOZZEERUN, (Dbfkndant,) Respondent. 



MUSST. WOZZEERUN, (Defendant,) Appellant, 

versus 

MEER DUDALEE, (Plaintiff,) Respondent. 

Vakeel of Appelkmt, Dudalee — Bahoo Kiehen Kiahore Ohoae. 
Vahed of MussL Wozzeeru/Oy AppelUmtr—Mr, J. G. Waller. 

Suit for obtaming pooeeds of land, rupees 9,466-4-1-16. g^ preced- 

This action is entirely similar, in its general character, to that in ing < 
which a decision has been passed in favor of the plaintiff in the 
apneal No. 172 of 1863. 

The difference is only that the wasilat claimed in this suit, are 
for the years 1231 to 1248 F. ; that the present action was brought on 
the 14th February 1861, or 8th FaJgoon 1268 Fuslee, and that the 
{)rincipal sudder ameen has, very inconsistently, instead of dismis- 
sing the claim for wasilat^ altogether awarded it for two years, 1247 
and 1248 Fuslee, because they are within the term of twelve years 
previous to the date of suit Upon his own reasoning in the deci- 
sion, reversed by our judgment on the appeal No. 172, he should 
have dismissed the whole claim, upon limitation, as this action was 
not preferred till above thirteen years after, the decree of the court of 
first instance on the subject of title. 

There are two appeals before us, one on account of the portion of 
the claim dismissed, and the other on accqjmt of that decreed. 

JUDOBIENT. 

We, for the reasons stated in the judgment, copy of which is 
annexed in the appeal, No. 172, reverse the decision of the principal 
sudder ameen and award the amount claimed by the suit, in favor 
of the plaintiff with all cost& 
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Thb 23b]) Seftehbeb 1859L 

Present: 

Sib R barlow, Babt., 1 y- , , ^^ 
J. R COLVIN, Esq., '\J^^ 

H. T. RAIEES, Esq., Offi/AcOmg Judge. 

Cases Noa 174 and 176. 



Regula/r Appeal from the decision of Moulvee Mahomed iZq/Sg 
Khan Bahadoor, Primcf/pol Sudder Ameen of ZiUah Behar, 
dated 26th Fehrua/ry 1853. 

MAHOMED HOSSEIN KHAN, (Plaintiff,) Appellant, 

veravs 

MUSST. WOZZEERUN, (Dependant,) Respondent. 



MUSST. WOZZEERUN, (Defendant,) Appellant, 

versus 

MAHOMED HOSSEIN KHAN, (Plaintiff,) Respondent. 

VaJeeel of AppeUant, Mahomed Hossem Khan — Baboo 

Kiahen Kiahore Ghose. 

Vakeel of Appdkmt, MussL Wozzeerun — Mr. J. 0. WaUer. 

See meced- ^^^ ^^^ obtaining proceeds of land, rupees 9,466,-4-1-16. 
iiig cMo. * These cases rest on the same g^unc^ as the preceding cases; 
No& 173 and 175, disposed of this day ; judgment is aco^rdingly 
passed to t^e same effect 
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Ths 23bd September 1863. 

Present: 

Sir R. barlow, Bart., 1 ,.,,,, 
J. R COLVIN, Esq., ]J^es. 

H. T. RAIEES, Esq., Ojgiciaimg Judge. 
Case Na 177 of 1853. 



tLemJopt A'ppeal from the dedaion ofMouZvee Mahomed Rafiq 
Khan BaaadooTy Prmoipal Svdder Ameenof ZiUah Bemr, 
dated 26th Fd/ruoflry 1853. 

MUSST. WOZZEERUN, Defendant,) Appellant, 

versvs 

MXJSST. SHURFUN and others, (Plaintipfs,) Respondents. 

Vaked of AppeUanir—Mr. J. 0. WaUer. 

Suit for obtaining proceeds of land, rapees 7^9-4-3-4. 

This is a case similar in its nature to the appeals of the same ap- 8^ preced- 
pellant, Nos. 175 and 176, a copy of the decision in the first o{^^^^^ 
which (the other is identical on its terms) is annexed. 

The difference is only, tliat the action in this case having been 
preferred on the 26th March 1852, or 20th Cheyt 1259, the prin- 
cipal sudder ameen has awarded to the pUintiff wasilat only for 
one year, 1248 Fuslee, instead of for two years. 

The plaintiff in the present action, has not appealed against the 
dismissal of his claim for wasilat, for the years from 1231 to 1240 
Fuslee. 

The (defendant,) appellant, appeals against the awiurd of wasilat 
for the one year 1248 Fuslee. 

Judgment. 

For the reasons stated in the judgment on the other appeals, the 
appellant has no case on which to claim -the reversal of the prin- 
cipal sudder Ameen's judgment^ in so far as it has been passed 
a^Eonst her. 

The appeal is dismissed with cost& 
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The 24th Septebcbeb 1853. 
Present: 
J. R COLVIN, Esq.,! ^^ , ^^ 

J. DUNBAR, EsqT K^ 

Petition No, 442 of 1863. 



Remand on In the matter of the petition of Runglal, filed in this Courts on 
^^^^^^ the 30th June 1863, praying for the admission of a special appeal, 
towmend^^he ' fr^^ ^^^ decision of Mr. H. Atherton the additional judge of Sanin, 
Judge's decree, under date the 3rd May 1863, reversing that of Mirza Mahomed 
™^^^ Sadiq Khan, prmcipal sudder ameen of that district, under date 
to'iSe 8i5t, ^ ^© 7th August 1850, in the case of Runglal, petitioner, jJmntiJ^ 
who had com- versus Doonarain and others, defendanta 

Sr"i^tiff *^ It is hereby certified, that the said application is granted on the 
the p ain . fou^^^g grounds : — 

The particulars of this case will be found at page 148, of the 
published decisions of zillah Sarun, for the month of May 1853. 

The suit was one for possession of certain lands with mesne 
profits. 

The principal sudder ameen decided in plaintiff's &vor. The 
additional judge reversed the decision of the principal sudder ameoi 
on the ground, that the plaintiff could not sue until he had com- 
plied with the order of the judge, dated the 27th ttaxch 1827, re- 
jecting the private partition, and directing that a r^;ular butwaia 
should be effected under Regulation XIX. of 1814. 

We see no reason to question the correctness of the additional 
judge's decision ; but it appears horn the answer to the grounds of 
apj^ before the judge, that three out of the four appdlants, did 
not appear within the prescribed term and that the fourth appellant 
and several others, (the precise numb^ not given,) had compromised ; 
as these parties came to terms with the plaintiff after he got a 
decree in the lower court, the judge should have dismissed the 
claim only as a^iiist those parties who had not agreed to the 
compromisa We, therefore, admit the special appeal and, annul- 
ling the decision of the lower court, we remand ^e case, in order 
that the judge may pass a fresh decision, making due provision 
for the recognition of the portion in which certain of the parties 
sued appear to have placed themselves, by their own acts and 
engagements. 



Digitized by VjOOQIC 



( 865 ) 

The 24th September 1853. 

Present: 

J. R COI^VIN, Esq.,) . , ^ 
J. DUNBAR, Esq., 'j^^^^fl^^- 

Petition No. 457 of 1853. 



In the matter of the petition of Eurreemooddeen, filed in this Remand as 
Court, on the 7th July 1853, praying for the admission of a special above, with 
appeal, firom the decision of Mr. J. Grant, judge of Dinagepore, imder ^^de^e**' 
date the 7th April 1853, reversing that of Moulvee Itrut Hossein question in dw- 
Ehan, principal sudder ameen of that district, under date the 24th pute, regarding 
March 1852, m the case of Eurreemooddeen, petitioner, plaintik ^® payment 

T?jj ji»jj. ^ ^x«,***u*i*, ornon-pay- 

versiis Furreezooddeen, defendant. ment ot rent, 

It is hereby certified, that the said application is granted on the according to 
following grounds : ^e^^^of '*'' 

The particulars of this case are recorded at pages 18 and 19, of the dakhiias 
the published decisions of zillah Dinagepore, for the month of produced. 
April 1853. 

The plaintiff, petitioner, sued for rent due on a jote, firom 1250 
up to Bhadoon 1257. The principal sudder ameen decreed the 
greater portion of the sum sued for, on the ground that the receipts 
pleaded by the defendant were not proved, and that his answer in 
a summary suit was contradictory of his ' answer in this case. The 
defendant, who claims the jote as istvm/ra/r, was ousted in 1852 and 
got a decree by the deputy collector for possession at the end of 
tiiat year. The judge says, that the defendant's dakhiias for 1250 
and 1251, over-ruled by the principal sudder ameen for want of 
proof, are the foundation of the summaiy decree, and must be held 
good, so long as that decree standa On this and other grounds, 
as set forth in his decision, he reverses the decision of the principal 
sudder ameen and nonsuits the case. The judge is in error, as 
to the effect of the summary decree of the deputy collector ; it 
was apparently beyond the competency of that officer to try the 
question of possession, or to give any order on that point But what- 
ever be the case on that point, the opinion of the deputy coDector, 
in a suit for possession, could not bind the Courts in the present 
litigation on the different point of payment of rent. The only 
question in the present case is payment or non-payment of the rent 
sued for, and the judge has only to consider for himself, whether the 
dakhiias put forward by the defendant are good or not. The 
amount of annual demand is not disputed The plaintiff alleges 
that it is demandable from the defendant as a common tenant 
The defendant on the contrary says, that he is an istimrardar, but 

H 
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as there is no dispute ia this suit as to amount of the rent, there 
is no necessity for the Court's taking up the question of the nature 
of the tenure in the present casa We annul the decision of the 
lower court, and remand the case for afre^ decision^ with reference 
to the foregoing observations. 

The 26th September 1853. 

Present: 
J. DUNBAR, Esq., Judge. 
A. J. M. MILLS, Esq., Offi/Aating Judge. 
PETmoN No. 316 OF 1853. 



Remand as In the matter of the petition of Thalcoor Monee Dehia and 
fowOTa^^^i. ^^^®^» fi'®^ in this Court, on the 25th May 1853, praying for the 
late^ourT admission of a special appeal from the decision of Syud Pud 
having errone- Bubbi Khan, principal sudderameen of zillah East Burdwan, under 
sWe^^thlt ^*® *^^ ^*^ February 1853, affirming that of Debbeeroodeen Maho- 
the appellant ^^d, moonsiff of Madhapore, under date the 31st December 1851, m 
should have the case of Thakoor Monee Debia and oiliars, petitioners, plaintift, 
Q^^ * m versus Sreeram Dhun and others, defendants. 
r^pSTntl I^ is hereby certified, that the said application is granted on the 
although in following groimds : — 

^^^rtT'^^* This was a suit for possession and settlement of certain lands 
Govepnment resumed by Government and settled with the defendants. The de- 
had filed an fendants asserted their own preferable right, and Government, who 
answer, con- j^^d also been made a party, filed an answer to say, that there was 
adj!!duJSon^ HO objection to the suit on its part. The moonsiflf gave the 
of the question plaintiff a decree for possession of the whole of the property 
^^ P^JJ^ion included in the plaint, with exception of a few annas share of a 
Mttiement*^ tank, the sale of which to the defendants by Thakoor Monee's 
between the hufiband, (deceased,) he held to be proved. Against this decision 
parties, with- the plaintiffs appealed, urging, that their right to the share of the 
brought /n.^ tank be exempted. The principal sudder ameen threw out the appeal, 
because- 4ihe appellants had not made the Government a respondent 
We are of opinion that, imder the circumstances of the case, 
there waa no necessity to rnake the Government a party to the 
appeal ; Government had already, in the answer field in the lower 
court, intimated that the parties might get the court to adjudicate 
between them as to the question of possession and consequent 
right to settiement, without bringing it in. It was therefore qnite 
unnecessary that Government should be represented in the higher 
court, which had merely to decide, whether the share of the 
tank exempted by the moonsiff should also have been inchded in 
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the decree. We therefore admit the speical appeal and, annulling 
the decision of the lower court, we remand the case to the 
principal sudder ameen to be tried on its merita 



Thf 26th September 1853. 

Presei^: 
J. DUNBAR, Esq., Judge. 
A. J. M. MILLS, Esq., Officiating Judge. 
PETmoN No. 406 of 1853. 



In the matter of the petition of Puhal Ram and others, filed in Remand as 
this Court, on the 22nd June 1853, praying for the admission of above, for 
a special appeal, from the decision of Mr. H. Atherton, additional decision of the 
judge of Sarun, under date the 4th April 1853, affirming that of ^^^'', '^^ 
Mirza Mahomed Sadiq Khan, principal sudder ameen of that lower appei- 
district^ under date the 11th January 1850, in the case of Sheikh la*© court 
Ashgur Alee, plaintiff versue Puhal Ram and others, petitioners, ^^the a^^ 
defendanta for defect of 

It is hereby certified, that the said application is granted on P«^«s- 
the following grounds : — 

The particidars of this case will be found at pages 100 and 101, 
of the zillah Sarun Decisions for the month of April 

Plaintiff sued for possession of certain property on a "zur- 
peshgee" deed, purporting to have been executed by Rajcoomar 
Singh ; he sued the defendants, Sheodyal Sahoo and Besal Boy, as 
the persons who had dispossessed him, and made Rajcoomar a pre- 
cautionary defendant. 

The principal sudder ameen decreed possession of a portion of 
the case claimed Besal Boy appealed, and the judge considered 
the appeal could not be entertained, as the appellant (defendant) 
had not made Bamcoomar Singh, the precautionary co-defendant, 
a respondent in the case. The judge was of opinion that it was 
necessary to make Bajcoomar Singh a respondent in the case, 
because the appellant asserted that the plaintiffs had, in collusion 
with him, fradulently put forward the claim. 

The appellant was one of the persons against whom the decision 
was passed ; he appealed, and it does not appear to us that the 
attendance of Bajcoomar Singh was necessary in the appeal stage, 
as he admitted that he had given the hxm to plaintiffs, and 

S)lainti£& took upon themselves the whole responsibility. It was 
or the Court to decide, whether the transaction was a firadulent 
one or not, and this it could do without the presence of Bajcoomar 
Singh, who had by his own act deliberately transferred his interest 
to the plapitiffi. 
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The case is remanded to the judge who will dispose of it on its 
merita 



The 26th September 1853. 

Present: 
J. DXJNBAR, Esq., Judge. 
A. J. M, MILLS, Esq., Officiati/ag Judge. 
Petition No. 459 of 1853. 



-www>^^^^/^^^^^^ 



Remand as In the matter of the petition of Baboo Bamnarain Singh and 
aboTe the lower others, filed in this Court, on the 11th July 1853, praying for the 
ha^« ^^2a^ admisfflon of a special appeal, from the decision of Mr. C. Garetin, 
ed tohear the" judge of zillah Sarun, under date the 14th April 1853, afltaniog 
pieaofiimi- that of Mirza Mahomed Sadiq Khan, principal sudder ameen of 
b ^Te'd^- *^* district, under date the 8th November 1849, in the case of 
dLt.^ ^' Surowur Singh, plaintiff veraits Baboo Ramnarain Singh and 
others, petitioners^ defendants. 

It is hereby certified, that the ssdd application is granted on the 
following grounds : — 

The judge's decision will be foimd at page 95 of the zillah Sarun 
Decisions for April 

The suit was for possession of 19 beegahs, 11 oottahs of land, with 
mesne profits from date of dispossession, viz,, 1249. 

The sudder ameen rejected the daim of plaintiflf; he observed 
that the plaintiff had adduced no positive proof of actual disposses- 
sion, and that the possession of the defendants for some time past 
had been established. 

The judge remanded the cajse for re-investigation, in order that 
the correctness of the allegations, set forth by the appellant, might 
be tested by local inquiry. 

The ex-ofl&cio sudder ameen held, under the inquiries made, that 
the plaintiff had been ousted of 13 beegahs, 12 cottahs, 15 droons 
of land, and gave him possession of it wim costs in proportion. 

The defendant in appeal proposed the following issue : — " As 
defendants have held the kmd for above thirty years, and stated 
in their reply, that under the statute of limitation, the suit was 
barred, is not the present order bad and improper t' 

The judge declined to dispose of this plea, as it was not urged 
before the former judge, who remanded the case solely for inquiry 
as to the fact of the plaintiff having been dispossessed of any por- 
tion of the land formerly decreed to him. 

We find that the plea was urged in the answer. The judp finds 
the fact of plamtiff bemg ousted of part of the lands, but does not 
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specify the date of dispossession, whether on the date stated on the 
plaint or as pleaded by defendants, more than twelve years before 
the suit was instituted. The judge should have recorded a distinct 
finding on this point, as it was clearly involved in the inquiry, 
which the court directed to be made, viz,^ whether defendants were 
in possession of any part of the land formerly decreed to plaintiff ; 
if they were foimd to be in such possession, it would, of course, be 
necessary to ascertain the date of plaintiff's dispossession, as upon 
that would hinge the validity or otherwise of the defendant's plea. 
We, therefore, reverse the decision of the judge and remand the 
case for a fresh decision, with reference to the above remarks. 



The 27th September 185a 
Present : 

Sir R. barlow, Bart., ) r.,^^.. 
J. R COLVIN, Esq., }^^^- 
H. T. RAIKES, Esq., OffidcUmg Judge. 
Case No. 253 of 1853. 



Regular Appeals from the decision of Mr, D, L Money, Judge of 
Moorshedahad, dated 2Srd April 1853. 

SUTHERLAND, (Defendant,) Appellant, 

versus 

J. D. CAMPBELL, (Plaintiff,) Respondent. 

Vakeels of Appellant — Messrs, Ritchie cmd Waller, 

Vakeels of Respondent — Mr, Clarke cmd Baboo RamapersoAid 

Roy. 

Case No. 254 of 1853. 



DEVERINNE, (Defendant,) Appellant, 

versus 

J, D. CAMPBELL, (Plaintiff,) Respondent. 

Va^ls ofAppeUcmt — Messrs. Ritchie and Waller. 
Vakeels of Respondent — Mr. Clarke and Bahoo Ramapersa/ud 

Roy. 

The zillah judge's decision is reported at pages 7 to 25, of zillah 
Moorshedabad, dated 23rd April 1853. A mortgagee, 

The following issues were taken in appeal. gSre b°TdT- 

Issues on behalf of the appellanta cree ofthe Su- 

The appellants rely on all the issues but the last, in the appeal P'®™® ^*^"''*' 
of Sutherland, and propose the following additional issue :— ^o^i wch 
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decree for pos- iff^A it l^al OF just in Uie judge of ihe court below to tefude to 
JSJ^wi^^ allow the defendant, DeVerinne, to put in fresh evidence after the 
lutein the remand, although, in the second roobucaree, that is, after the 
mofussU court, remand, he had been called upon to do so, and ought not the defen- 
"^"^^^''jSt <*^*» DeChal, to have been struck oflf from among the defendants as 
^Idosiire and prayed for, no case being made out against him ? 
hisieeaeeinpoe- Issues on behalf of appellant, Sutherland 
i^Hft^^cS^ -Pira^,— The case havmg been remanded with leave to Sutherland 
under Reguia- to answer on the whole merits at issue, and Sutherland having by his 
tion xvii. of answer called on the plaintiff to prove his alleged mcHrtgage from 
^^A^deciee of ^g®^ ^^^ *^® ^^® payment of the consideration money, as well as 
foreclosure, the equitable mortgage to the Union Bank, together with all the 
which was other deeds, letters and facts averred, by the pliuntiff to have refer- 
^^***UnSe^u" ^^^^ ^ ^ ^^ alleged mortgage, and the plamtiff having, notwith- 
preme Court, Standing, declined to produce any other evidence or to examine 
not held hy the witnesses, should not his suit have been dismissed for want of any 
S^^AdUw^. ^^^ evidence against the appellant? 

kHobe bind- Secondly, — ^Ii the suit be neld to be based on the decree of fore- 
ing on other closure obtained in the Supreme Coiurt^ can such action be nudntained 
^fon not^*^^ against the appellant^ who was no party to the suit in the Supreme 
parties to that C^urt ? and if, on the other hand, the present action for possession 



suit, though be held to be based on the alleged deed of mort^a^e from Rogers, 
J^^^^^^** for the purpose of testing and determining plaintiff s ridits there- 
ed against " under, Can the decree of the lower court be aflBrmed, Uie plaintiff 



them by the having never issued process for foreclosure as required by the 
Ziffi' Regulations? 

ground of his Thirdly, — Whether the plaintiff's alleged mortgage and payment 
previous fore- of consideration is proved, and is it valid m law ? if so, is it entitled to 
compS'them ^*^® priority over the appellant's mortgage, (due regard being had 
to prove a to all the circumstances of the case as apparent on the record,) so as 
better title. to oust defendants from possession ? 

^^^^^' ^ourthlyy — Is the equitable mortgage to the union bank proved, 
not allowed in and is it valid ? 

thepresentsuit, Fifthly, — Has the plaintiff any legal or just claim for damages or 

Md^mlmu^^ profits of indigo manufactured, and if so, is the Judge's award equita- 

ture havhig bleand proper, or based on sufficient data and evidence, with reference 

been carried to the relativepositions and rights of the parties ? 

\^Z ?n pos- ^8^%,— What is the effect of the plwntiff having maintained 

session at his his suit for seventeen factories, and subsequently, at a late stage in 

own risk and the proceedings, abandoned five of them, without at the same time 

charges. giving up any portion of his claim for thd lands, indigo, debts, 

balances, implements, &c., and is not the decision of the judge for 

the entire profits of the indigo and of the seventeen factories alike 

inconsistent and unjust? 

Seventhly, — Has not the judge omitted some important issues 
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in his Sectkm X. roobukaree, arising out of appellant's answer and 
subsequent petition ? and if necessary for the ends of justice between 
the parties in this cause^ is not the appellant entitled to produce 
further evidence and witnesses in this Court from circumstances 
appearing on the record ? 

The Court direct that the second issue be taken first 
Mr, Ritchie^ for appellant — I hope to show that Campbell has no 
right in equity by his proceedings in the Supreme Court, nor by his 
pleas urged in this. The decree of the Supreme Court is not against 
u& We are in possession ; and plaintiff must, therefore, show his 
right to come into Court We are not parties or privy to the Su- 
preme Court. My argument is that DeVerinne is possessor, and 
the decree of the Supreme Court does not give any right to oust 
any party in possession, except it be the parties to that suit Camp- 
bell's action in the Supreme Court is on the groimd of a mortgage 
made by Rogers to the union bank and sold to Campbell by them. 
Rogers appeared and admitted the claim, and foreclosure was 
completed there ; this barred only the equity of redemption by Ro- 
gers and his assignee ; under this, Rogers or his servant, but not 

any one holding a 

• «* With respect to incrumbrances subsequent to the rl^riviLiixrA f if 1a Trrkm 

mortgage, but prior to the filing of the bill, the rule ap- ^envauv© uue irom 

pears to be, that the decree of foreclosure will bind aU KogerS,COUlaberemov- 

those who are parties to the bill, but not the rest ; and it is q^ Camnbell OUffht 

a general rule to make all such incrumbrances partie8,and . -i j tw •& 

it seems, indeed, they are necessary parties to the suit, tO ' naVO SUeci JJe Ve- 

and consequently a second mortgagee, or other subsequent rinne aS well asRocrerS 

incumbrancers who are not parties to the bills, may on rv 17- • . . ^ ' 

payment of the first mortgage, debt and costs, redeem the i^eVcnnne IS m pos- 

first mortgage after the decree obtained, although the session, and Campbell 
first had no notice of the other incumbrances at the time f Vir» o K 4f 

of the decree ; nor can an assignee of an incumbrancer, must SUOW a Oetter 

party to the suit, after a decree, file a bill to redeem and title tO posSOSsion, 

foreclose against the other parties to the suit, though v^r««^ l>^ yw>^ ^-.-.-.^^ l>:.^ 

as against the assignor, the fall will not be dismipsSi. belore he can tum him 

and the assignee will be decreed to stand in his place in out A Court of equity 

the former suit But the decree wUl be binding on all -ftnnirp« rwMPmoo nf slU 

creditors, by mortgage or judgment, and assignees of the requires presence 01 au 

equi^ of redemption, subsequent to filing the bill ; and parties before eqmty of 

such persons need not be made parties, unless for the rA^ATnTifinn la pIaaa/I 

purpose ofgetting hold ofthe legal estate." reuempiion IS ClOSeU. 

Qaotea Coote on Morir 
gage,^ page 604 

A redemption suit is wholly irrespective of possession. 

If a mortgagee has once got possession after foreclosure, any 
other mortgagee would have to come in upon a fresh suit^ but that 
Ib not the case now before the Court. 

The mortgagee does not find the mortgager in possession in this 
case, but another person. Is then DeVerinne in actual possession 
as through Sutherland ? Now plaintiff himself sues for wasilat to a 
veiy large amount, and gets his decree against Sutherland, and 
DeVerinne and DeChal. We cannot therefore, take the ground 
that there is no possession in DeVerinne and Sutherland also. 
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But the whole question of title is opened 

* Seventhly t — ** Wlien the origiiud deeds of the property in 
litigation were mortgaged with the union bank, the daen- 
dant's mortgage was alleged to have been effected without 
hiB receiving the title deeds, which bdnff incomplete, whe- 
ther the plaintiff's mortga«re was not preferable to it? 

Eightfav,"** ThQ plaintiff's and not the defendant's deeds 
were registered, whether, under Act XDL of 184S, the 
plaintiff^s deeds were not preferable to those of the other?** 



up clearly. Reads 
plaintiff's issues in 
the Court below, 
and quotes issues 
7 and 8* as distinct- 
ly putting the ques- 
tion of preference of 
the conflicting titles 
to issue. 

The Court, upon persusal of these issues, are of opinion, that Uie 
whole subject of the action is aubjudice. 

Mr, Ititchie now proceeds to argue the first issue taken by 
Sutherland. 

It must be borne in mind, what was the nature of the possession 
which DeVerinne held after remand by the Court The suit was 
originally against DeVerinne, who claimed under Sutherland, who 
was made a defendant by plaintiff, under a miscellaneous petition. 
In appeal the Sudder Dewanny Adawlut called the petitions 
supplemental plaint, and declared that Sutherland ¥ras to be allowed 
to give in his answer fully ; and on this remanded the case to the 
zillaii to be re-tried, and a new Section X. proceeding drawn. 

Quotes Sudder Devxmny Adawlut Decisiona, for 1852, page 

109.* 

* ** Had that supplemental plamt led to a taXi answer 
on the merits from the defendant, Sutherland, we should 
have proceeded at once to dispose of the main dispute 
in the cause, namely, as to the conflicting mortgage 
titles, upon the proofs upon the record. The plaintifr, 
inife 



however, manifestly, by his own acts, led Suther- 
land into the belief that he was called upon to answer 
to what was really a second supplemental plaint in 
the suit The law as to what is to be properly 
reckoned as a supplemental plaint, had not been 
previously declared by any precedents of this Court, and 
it is, undoubtedly, not distinctly set forth and explained 
by the terms used in the Regulations. The plaintiff may, 
therefore, naturally have been misled into the employment 
of the phrase, supplemental plaiat, as descriptive of his 
first petition respecting Hudson, The defendant Suther- 
land, was, however, through that mistake of the plaintiff, 
as naturallv misled into refusing to answer on the 
merits to what he had g^ood cause to regard as an illegal 
plaint in respect to him. Without giving to Sutherland 
rull opportunity of now pleading to the merits, the Court 
could not, with any justice, proceed to a final decree. 

•* We therefore, direct that the case be remanded to the 
1ud«^e*s court, and that the petition fbr making Suther- 
land a defendant, be dealt witn as a vidid and a<imissible 
supplemental plaint, and that Sutherland be thereupon 
called to answer a fresh, and the pleadings completed in 
usual course. After close of these'pleadings, the judge will 
draw a fresh Section X. proceeding, and dispose of the 
case on the proofs which may be adduced. 



Sutherland, how- 
ever, did not proceed 
with his proofs, but 
refused to go on. Reads 
the last paragraph (18) 
of Sutherland'sanswer, 
where he repudiates 
certain letters filed by 
plaintiff " I pray 

5 roof of them may be 
emanded from pain- 
tifl^ that I majr be en- 
abled to question the 
witnesses, or I shall 
have this excuse still 
remaining." 

Mr, IfaZZer quotes 
also paragraph 1 of 
the same answer. 

Quotes repl^ (pai*- 
graph7.) "THie 



le wit- 
nesses I examined, re- 
ferred to by defendant as above, were examined in his (defendant's) 
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{leader's {Hresence, and defendant's pleader has examined them, 
t is useless to pray that they may be again examined/' Quotes 
paragraph 9. Frays * that the record may be looked into and his 
proora also, and uiat he may get possession.' Quotes the rejoinder 
of defendants (paragraph 8 ) in reply to paragraph 7. '^ It is con- 
trary to practice of Court to examine witnesses in absence of a party 
defendant^ such cannot be taken as proof against him. The 
Sudder Court, in consequence, remanded the case for my answer. 
Former proceedings are incomplete, and unless fresh be taken the 
Court's order is not carried out." Quotes paragraph 7 of 
rejoinder. ^' Plaintiff in paragraph 6 of his reply, has said &at my 
mortgage is not a true mortgage, and mentions in 1842 the 
equitable mortgage by Rogers to the Union Bank. I deny this 
mortgage, and in my answer, I have urged that I had a {nrevious 
mortgage from Rogers, and that I was in possesion. 

Mr. Ritchie proceeds. — Campbell cannot say he was taken by 
surprise as he urges. Ought not^ then, the witnesses to have been 
brought forward for cross-examination, even though they had been 
previously examined ; but of some eighteen European witnesses none 
were examined as for Suiherland; and the same as to most, at least 
of the native witnessea One question was, it is true, put for de-> 
fendants DeVerinne, DeOhal and Sutherland generally y and that 
was quite immaterial to the issue of the case. 

Quotes Taylor on Evidence, page 329, to show, that cross-examina- 
tion could only be taken on the same points as were touched 
upon in the examination in chief, on the former occasion. 

Mr. WaUer, in support — Is it not of the last importance that, 
in a case of this nature, in which nearly rupees 6,00,000, are 
claimed, the Court should have the most satisfactory evidence. The 
idaintiff and mortgager are both admitted to be out of possession, 
and the defendants are in possession. The defendants warn plain- 
tiff to be on his guard. Plaintiff brought a suit for foreclosure in 
the Supreme Court, in absence of Sutherland, against Rogers, who 
had no legal estate, being insolvent in 1847. Had Sutherland 
been made a defendant in the Supreme Court in a hostile suit, he 
could have defended himself though in England, for that Court cSm 
issue a commission thera The r^ facts vrUer partes were there- 
fore concealed. The mortgage was executed by Rogers to Suther- 
land also there in 1842 ; Campbell's also was executed in 1842, 
and provided that, if his agents, Hamilton and Co., had made a 
mortgage in India previously, he, Rogers, would redeem it within 
a given time, three months, so as give j^eference to Sutherland's 
mortgage. Campbell, however, went mto the Supreme Court 
without mentioning any previous mortgage. Mr. Cochrane, who 
represented Rogers, as assignee, in his amaavit of 23rd July 1849, 
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states, he would not have consented to the decree of the Supreme 
Court " had he known that or had any grounds or mformatioQ 
whatsoever leading him to suppose that any party in possesaicm ci 
the said factories, or whose rights might or could be prgudiciaUj 
affected by the decree in this suit^ was not before the Court as to 
this suit^ he would not have consented to the decree as obtained, 
but would have brought the matter to the notice of this Honlde 
Court" Subsequent to this affidavit^ this suit was brought in the 
mofiissil court, still excluding Sutherland's name amongst the 
parties to suit ; and previously Sogers had made an affidavit in the 
supreme Court, first disclosing the fact of a previous mortgage to 
Sutherland, hence it will be seen that the titles of both parties 
were at issue, and yet plaintiff refused to prove his, after Sutb^ 
land was made a defendant ; there is no evidence on the record to 
prove equitable mortgage to the Union Bank. Sutherland in so 
many teorms denied that mortgage, that the judge, in his SeetioQ 
X. proceeding, demanded proof from ^aintiff on that jxmit The 
case was remanded by the Sudder Dewanny Adawlut to have 
Sutherland's answer and defence taken in full, and ordered a fresh 
Section X. proceeding in order to complete investigation, to be drawn 
on the whole controvennr between the parties^ that is {daintiff and 
Sutherland. That which is not evidence against Sutherland is not 
evidence against DeVerinne, who held imder him as lessea 

Sutherlimd applied to tiie judge below to have evidence taken 
on his part ; this was refused, because it was allied the Com- 
pany's Courts had no authority under which they could direct a 
commission to take evidence in England. 

The lower court have decreed against DeChal, DeVerinne and 
Sutherland in possession as well as the net proceeds after deda^ 
tion of outlay. This was the original decree, and interest is now 

S'ven upon it retrospectively by the judge, and shows them to 
ive been in possession. 

Mr. Clark, contra — ^The law of the Supreme Court exchided 
DeVerinne, and Sutherland who was in Kigland, but not Oflop- 
bell ; and it wa% therefore, necessary for Campbell, to go into the 
Company's Court to which they were all subject 

As soon as Sutherland returned, he was made a party. Many 
witnesses have been examined, and we have to prove two points 
by them. The natives only spoke of stock, &a, and this sboold 
have been taken in execution. The principal point is the title of 
plaintiff which I hold to be good as against the defendanta I pro- 
ceed to prove the mortgage, the agreement of 1845 from Rogers to 
the bank, and that fit>m bank to Campbell in 1846, and alsosev^ 
letters from Sutherland, DeVerinne and others; these last are subor 
diaryproofSylallowboththeagreementswereproducedbyHackintoBh 
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and Poe before Mr. Reddie, judge of the small cause courts who 
examined them in this very case. They are also solicitors of the 
bank, and swore to the deeds. Beotpituktes the intent of the 
Sudder Dewanny Adawlut of 12th February 1852 : the Court did 
not object to the lower court's decree so far as it went. 

The deeds of 1845 and 1846, recite the equitable mortgage to the 
bank in 1842 ; I grant these two gentlemen, Mackintosh and Poe, 
were brought forward for cross-exmination, but they were both 
cited by Sutherland on the remand, and he never put one question 
as to those deeds to them. They were cross-examined by defen- 
dants before remand, but not after remand. 

The judge below, in his last decision, says : — " The plaintiff has 

Sit in no exhibit or evidence in addition to what he had previously 
ed in support of the plaint" 

Reads petition, 4th January 1853, by plantiff after the remand, in 
which he says ; " should any other points arise, requiring further proof 
than those m the roobukaree,'' be called for plaintiff will produce 
them. Sutherland should have called for the witnesses if he unshed 
to cross-examine them ; no objection was taken below to their non- 
production. In the Queen's Court this would be considered a 
waiver. The deeds and letters have been proved by three witnesses, 
who have been called by the defendant himself, he could have 
examined them in chief. 
Now, as to Sutherland's mortgage. It recites the establishment 

of the Tirhoot Com- 
{>any, and its dissolu- 
tion in April 1842. 
Rogers, Sutherland and 
others were partners in 
that Company, and 
they and Sloane were 
made managers of it. 
Rogers sold the fac 
tories for 100,000 lb. 
This was not paid, and 
the proper^ was re-con- 
veyed to Kogers, and 
they, the partners, got a 
release, and he Refers 
inderrmified them 
against iJl claims, tak- 
ing them upon himself: 
reads deeds of October 
1842 to Sutherland.* 
That is merely a 



*^ And whereas it is possible that Messrs. Hatnilt<mand 
Co, the Agents of the said Alexander Sogers in Galcatta, 
may have pledged the title-deeds and other muniments 
of title or the said three several factories and premises, 
for an advance of moneir for the purposes of the said 
Alexander Rogers, and in case such should be the case 
the said Alexander Bo^rs has agreed within three 
months from the date hereof to pay off such incum- 
brances, and to redeem the said title-deeds and proper- 
ties. And whereas bv a certain agreement in writing 
bearing date the 37th day of October instant, and made 
between the said Alexander Rogers of the one part and 
Richard Silvester Cahill therein described, and the said 
William Sloane being two of the managers of the Tir- 
hoot Association, of the other part ; the said Alexander 
Rogers for the considerations therein-mentioned, did 
agree to demise and let the said three several factories 
and premises to the said Tirhoot Assodation for the space 
of two years upon the terms and conditions therein- 
mentioned. And whereas for the better indemnifying 
the said John William Sutherland and William Sloane 
and the other members of the said Bengal indigo and 
vngar Company from such d^ts, liabilities, daims, and 
demands as aforesaid, the said Alexander Rogers has 
'^reed to execute the mortgage hereinafter contained 
of the said three several factories and premises, now thlR 
Indenture witnesseth that, in pursuance and execution 
of the said agreement and in consideration of the sum 
of 10 shillings ot lawful English money to the said 
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Alexander Bogen in hand, well and truly paid by the conditional InortOftire 

said John WmFam Sutherland and Williaii Soan^ the ^^OJ^O^™ mOKgage 

receipt whereof ie hereby acknoiriedeed. He, the said ^Ot tOT a OODSlderataoa 

Alexander Bogers in pursuance of tSl and every, the It admits. Oil the £906 

powers and authorities to him given, or in him reposed, #> 'j. 'ji ±i 

hath granted, bargained, sold and demised," &c O* 1** ^O OOnsiderateon 

passed, he must show 
that losses, according to its terms, have been incuired Until de- 
fendant proves this, he cannot forecdosa The deed is ten yean 
old, and now first insisted on, but it is not a mortgage deed, merely, 
an indemnity bond. Borers himself, in August 1^!9, in hisaffidavit^ 
says, he did no act whidi could be considered as affecting his right 
to be considered the mortgager in possession. How can defeoduit) 
then, daim a preferable title to plamtiff This does not give defen- 
dant any title as against us. 

Baboo Ramaperacmd Roy. — ^The defendant might have croes- 

examined witnesses if he pleased. Plaintiff raised no impedimentB 

to his doing so. Defendant was present at the examinatica of all 

my witnesses. Mr. Foe attested tiie letter of 6th June 1843, from 

Sutherland to Rogers, in which the former distinctly admits a 

prior lien to the Union Bank. He also attests^ 

* iQth June 1843. a letter from Qouger, agent of Sutherland, to 

Bogers which agam admits a previous lien in 

favor of the Union Bank. 

Quotes letter of Sutherland, Sloane and Thorp to Bogers, dated 
18th August 1845, attested by Mackintosh and Poe, it contains a 
passage as follows : — " Mr. De Verinne being about to return by this 
steamer, we have given under his' diarge, letters addressed to 
Messrs. Hamilton and Co., and Mr. Alfred Oouger, which, if acted 
on, will enable you, we trust, to have yov/r concern of Jv/ngywtj 
Serecde, and CaDipool efficiently and economically managed /w 
yon/r sde benefit as you will see there, it is needless to repeat 
the proposition, &a 

Beads a letter, 22nd November 1846, attested by Mackintosh and 
Poe. " The anromgementa modem England for ike av/pply offmdA 
to carry on the concerns, only regards Mr. Rogers. The Uasew 
tiie fadories to the Tirhoot ifompam/y has ternmiated, amd w 
concerns now made entirely over to Mr. Rogers, a/nd under Aw 
sde control. I remain in me chief management of the three ^ 
cems, MoUoy at Sereccle, and Hvdson, prmcipal manager of we 
Jvmgypore concerns,** &c., Jkc, to show Bogers solely concemei 
Agam, letter 18th December 1845, attested by Mackintosh a^ 
Poe — " With tiie view of givbg you a greater interest in the jwon- 
table and economical workmg of the factories under your charge, Mr. 
Rogers has sa/nctioned a com/mission of 6 per oeni. onproJUec^ 
the vndigo made at the factories wider your superintendence, 
Jkc, ^a, to show Bogers' sole authority. 
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Reads letter, similarly attested of 19th December 1846, to prove 
the same. " Mr. Rogers has acmcUoned a convmisaion on the 
profits of Ike mdigo m^ 

Reads letter from DeVerimie to Rogers, dated 12th May 1847, 
attested by Mackintosh, on which pl^er lajrs great stres& " I 
trust it will satisfy Mr. Campbell that there was every wish and 
efifort made to pay him at tnat time, and that his lien in Jungy- 
pore was fully acknowledged and mentioned to all parties," &a 

The Court ask of the pleader by whom the letter* from 
DeVerinne to Sutherland was att^ted. 

* 7tfa February 1846. These letters, attested by defendants' solici- 

tors admit Rogers' right up to 1846, and ac- 
knowledge title deeds of plain1i£ The trustees of the Union 
Bank do not deny plaintiff's title. 

Mr. Mackilligan, defendant's witness, has sworn to the priority 
of mortgage to the Union Bank in answer to a question in chie£ 

The deed, 18th Januair 1845, mortgage from Rogers to the 
bank, is drawn out by Mackintosh and Poe, and is attested by them. 

At this sti^ the parties suggested that the question of neces- 
sitv of adhering to the course of procedure laid down in the Re- 
gulation law, mth the view to, and before institution of, a suit for 
possession, and the propriety of the award of wasilat as given by the 
ludge, should be first argued ; the other questions on which the 
last pleader. Baboo Ramapersaud Roy, was speaking, being for the 
present laid asida 

The Court accede to the proposition. 

Mr. Ritchie proceeds : — ^1 would submit that till proceedings are 
taken under Regulation XYII. of J 806, plaintiff is not competent to 
sues as he does ; plaintiff should have either issued notice, under 
Section YIII. upon the defendants or against the mortgagee, Rogers. 
But, unless a mortgagee have served notice by Regulation law, the 
decree of the Supreme Court would be of no aviul as. against the 
defendants, they claiming under a title previous to the institution 
of Uie suit in the Supreme Court 

Quotes Smith's Leading Cases, Volume II. page 442.* 

• "In Doe ^^ Earlof Derbj, 1 Ad. and EIL , Judgment Canonly 
788, {i^ which was also a case not of Estoppel, but DO in lOrCO affainst par* 
^ •dmiMibilityO Mr. Justice X«<Wafc remarks i^ ties and pnvios tO a 
page 790, * a passage has been cited from Comyn's Di. . ^ 
JEtfidenceMt A. 6, where H is said, that a verdict in another BUlu 

action, tor the same cause, shall be allowed to be evi- Counsel insistS Upon 

dence between the same parties. So it shall be evidence "d,.,.^!^*:^^ YITTT ^^ 

where the verdict was for one under whom any of the XiegUiaUOn A. V 11. 01 

present parties daim.' But thatmuti wtean a dam ac" 1806, and roUoS Upon 

v^irtdihrfmghiuckpartifBiamqii^i^ the case of Bhowanoe 

Chum, Sudder Dewanny Adawlut Decisions for 1847. Notice has 
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not been given nor any thing equivalent to it Had Rogers and 
Campbell agreed to waive the provision of the law, even in such 
case the right of Sutherland, under previotia mortgage, could not 
be affected without due notice behind his bacL 

The R^ulation law prescribes notice to be served not only for 
the benefit of mortgager, but also for that of party claiming under 
the mortgager. Campbell, could not come in under twelve months 
firom possession under R^ulation XYII. of 1806, even though the 
Supreme Court restricted Rogers to six months' for the redemption 
of his mortgage. We have Ihe lex loci rei sitos emphatically laying 
down the course to be pursued. But the mortgager sues in the 
Supreme Court and waives the benefit of R^giuadon law and 
succumbs to six months' restriction to redeem. Rogers' consent to 
that proceeding cannot bind the defendants now before this Court. 

The consent of Rogers, who has no beneficial interest in the 
property in litigation, cannot be to the detriment of Sutherland, 
who had a beneficial interest The Su]^reme Court had no know- 
ledge of possession of Sutherland, a iJurd {)arty, and the decree 
of uiat court cannot be operative to his prejudice. Cochrane was 
legal representative of Rogers, and he, Cochrane, said in his affida- 
vit, that he would not have consented to the decree of the Supreme 
Court had he known of the position of the defendants. If the decree 
of the Supreme Court be no evidenca against Sutherland and 
DeVerinne, (and it is not shown that Regulation XVIL of 1806 has 
been compUed with,) then the defendants cannot be ousted. 

Quotes page 12, 1841 Summary Appeal* Chundee Chum McgocHn- 

• "It 18 not competent toaziUah judge to pass an ^' Sudder Dewamiy 
order summaril J for foredoBure of a mortgage, notwith- Adawiut, present Mr. 
standing the Tender and vendee might certify to him an Epid Rf^pra tn oas^ nf 
agreement, to the effect that the conditional sale should S^ i%eit^w case d 
be made absolute without the necessity of farther pro- xSnOWanee Uhum Jnit- 
ceedings in the event of a violation of the agreement by ter which enforces the 
the vendor." . , . . ^ _ ""'^ 

the provision of Regu- 
lation XVIL of 1806, and urges, all that is to be seen is, what eflfect 
would be given to the judgment of the Supreme Court, and what 
eflfect it has on the thiJrd patries. The judge do not say they would 
have given eflfect to the decree of the Supreme Court as against 
another mort^ee, not a party to the suit wid Tiot subject to that 
jurisdiction. They treat of a case bettveen parHeSy a case of rea 
odjudicat(iy not of a case not between parties. 
Quotes page 390, Volume VII., Select Reports,*which shows that^ at 

* Joysunker and others, least, substantial notice, if not strict legal 

^^-^ms^* notice, must be served ; but notice has not, 

Zumeerooddeon and others, ^ *^^ ^^^^> ^^^^ given even to Cochrane 
Respondents. or Rogers, the mortgagee. 
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Now as to wasilai The prayer is for gross vcdue of indigo mana- 
&otared for the years 1848-49. The demand and decree are jointly 
against Sutherland, DeChal and DeVerinne. How can Sutherland 
be made answerable ? The judge finds DeYerinne advanced the 
money for the factory from ms own funds ; but how can the decree 
have effect against Sutherland and DeChal? They derived no bene- 
fit from Deverinne's occupation. Why is Sutherland to be made 
liable for anv thing more than he received ? He must not be held 
responsible for his lessee's acts. 

As regards DeChal's respon^bilities, I need not argue, for the 
plaintiff's counsel release him. Mr. Clarke adds, " because he is insol* 
vent'' Mr. Bitchie ui^es that DeChal had five out of the seventeen 
factories included in «fungypore. Plaintiff stated at first 1,200 maunds 
were made in seventeen factories, the daim against five having been 
withdrawn ; the judge gives 1,200 maunds wifliout saying how much 
was made in the twelve, and how much in the five factories : nor, in- 
deed, is it easy to say how much was made in the twelve or the five ; 
much depends on the productive powers of one set or the other. 

I proceed to argue against the responsibilities thrown upon 
DeVerinne or agamst amy of the defendants. 

At all event's wasilat could not run till the expiration of the six 
months, which would have been given to Bogers to redeem under 
ordinary rules of the Supreme Court, i. e,, at least six months. 

Quotes case of Ventura versus Richards and Cochrane, Supreme 

Court, Taylor and Bell, 

• ** Where two persons are tenants in common of an Volume I. pa^e 66 * 
indigo fiurtory and cnltivate together, and one mortgages j ^i . *'. *T® t>i u 

hisiSiare and becomes insolvent, and his assignees refuse a^d Cnnstian S 151aCK- 
to cany on the cultivation, and the mortgagee does not stono, pa^ 404.+ 
advance the \ share of the fUnds for the cultivation, he, mr WqII^.. i„ xi,^ 

the mortgagee, cannot, after the crop is removed, have an •»"-r. »▼ auer on xne 

account of the amount of produce and profits against last issUe of wasilat. 
the tenant in common, who has advanced the whole mi il^wnw* /vmiM nnlxr 

ftmds for the cultivation." J-"® oecree couia only 

t "The doctrine of property arising from accession is have prospective effect 

also grounded on the right of occupancy. By the Roman C^f^rn Haf^ nf {\tioTc^ nf 

law, tf anv given corporeal substance received afterwards ^JJ^i ^^^ ^^ Oecree 01 

an accession by natural or by artificial means, as by the zillah COUlt, Or, at all 

CTOwth of v^etables, the pregnancy of animals, the em- eventS, from date of 

brddering of cloth, or the conversion of wood or metal '^»'^"«°> *xva** ^aww v* 

into vess^ and utensdls, the original owner of the thing SUlt. 

was entitled by his right of possession to the property of 'RaotIo tMAimi /vf 

it under such, i1» state of improvement ; but if the thing _, ^^^, wnuavii, oi 

itself; by such operation, was changed into a dififerent i>artOn m the bupreme 

spedes, or by making wine, oil, or bread, out of another's Court 2lst Julv 1849, 

gn^pes, olives, or wheat, it belonged to the new opera- i i* x* 

tor, who waa only to make a satas&ction to the former Wnen application WaS 

proprietor for ti^e materials, which he had so converted." made ai^ainst the writ 

of assistance to the ef- 
fect that the house of Oisbome and Co. are ag^ts of Sutherland, who 
has all along held possession as mortgagee and given a lease to 
DeVerinne of the Jungypore concern; but Campbell was fully 
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aware, when he brought his suit, that Sutherland had the mortgage, 
and that DeVerinne had his lease through him (d^uent) ; that 
deponent knows Campbell and Suthenand, had diacusaons and 
disputes about priority of mortgaffa Barton was examined upon 
written questions before Mr. Keddie^ and the opponents oould 
have cross-auestioned him on those written questiona 

But I hold, as to the wasilat claimed, that nothing can be award- 
ed against the defendants ; no sum of money as rents subseau^t to 
date of suit, for the plaint is of a nature uiat will not ailow it 
There has been no issue, no trial, judgment, or appeal upon the 
question of rents, nor can judgment pass in this Court upon it^ for it 
would be a complete changing of the suit 

I must now add a few words on Mr. Ritchie's argument on the 
question of necessity of adopting procedure under Regulation law, 
in cases of foreclosure of mortgages in the moAissiL 

Is the decree of t^e Supreme Court, suchadeoree as it is impend 
tiye, under any circumstances, upon the Sudder Court to carry oatt 

Again, has or has not this Court to weigh and examine that 
decree as evidence, and to consider what results may follow, what 
property may be affected by it, and what is the character of the 
decree and the extent to which it must be executed ? 

Plaintiff comes in on a double title, so to speak, as mortgageeaiui 
also as a holder of judgment of Court Regulation VIII of 1793, 
Section III. lays down 9ie jurisdiction of C^mnan/s Courts ; and 
consent of parties, it has been ruled, giyes ana creates no jurisdic- 
tion. 

Sutherland claims and defends on the law to which he is subject, 
and the property also. Campbell comes in on another law and title, 
which has no jurisdiction over Sutherland and demands his right 
thoudi a decree paased against Rogers. Campbell might have sued 
aJl flie defendants in the mofussil courts, whidi could deal with tie 
whole question. True, the Supreme Court has concurrent jurifldic- 
tion, but the defendants might have been sued and the controversy 
finally closed in the mofussil court Had Campbell sued them in 
the mofussil court, that court would have taken jurisdiction. Why 
did he not bring him forward ? What then was his action in the 
Supreme Court, but an endeavor to arm himself with additional 
power. The parties in possession have equally a right to have their 
case tried in the mofussil, where they are Uving and in possession 
of property, as another party to come in and claim under the law 
of the Supreme Court The Supreme Court with-held execution 
of their decree against the defendants on certain aflBdavits put 
in by them, the Court itself, therefore, held the deo-ee to be in- 
effective as against them, subject to the jurisdiction of mofussil 
Courta Can the plaintiff then deprive the defendants of the b^e- 
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"fit of the lex Jod sUcbI And what is that law, Regulation XVII. 
of 1806 ? A mortgagor by certain process therein laid down, can 
convert his mortgage right into proprietary right My clients are 
in possession, and have a right of redemption. Can this be taken 
away by a party claiming under judgment of another Court ? 

Tne law requires issue of a notice of twelve months, before the 
expiration of which no person can be found to be holding adversely, 
so as to account to another party for enjoyment of that property. 
Until foreclosure is applied for, and a precise demand made, how 
are we to know the amount due to the mortgagee ? If the Court 
say which is the better mortgage of the two under which the parties 
are claiming, how can their order have retrospective eflfect without 
issue of notice ? 

Quotes page 210, Sudder Dewanny Adawlut Decisions,* Febru- 
ary 1853, on the subject of decree 

• " PlAintiff '8 sued out a mor^ for foreclosure of mortgage obtained 
in the Supfeme Court against tiie . .i o rPz^ j 

mortgagor and then sued in the mo- ^^ . **^^ bupreme Court, and an 
ftttea court, the purchasers of the action thereon in the mofussil courts, 
r^hts and hiterests of the mortgagor J \^q\^ ^he mortgagee in possesdon 

at a sale m execution. Tlie sale toolc x v xi i i x x* c ±i. 

place before the suit in the Supreme ^ ^^ "^® i^g^-^ representative Ot the 
Court, and more than twelve years mortgagor, and therefore notice 
before the present suit; and ttere is ^ugt be served on him. Under all 
no allegation of fraud. Held, that it . . .i_ j. u 

is barred by the law of limitation." oircumstances, there must be a no- 
tice served on somebody ; there was 
none, however, served' in this case, not even on Cochrane, the assig- 
nee for foreclosure. Cochrane was party to the suit, it is true, but 
he disclaimed and refused to act ; what then does the second mort- 
gage become but the first The legal representative must be the . 
party entitled to redeem, i. e., Cochrane. He refused to redeem 
and therefore Sutherland was that party and should have been 
served with notice, — being the only party having right of redemp- 
tion, he can be the only party to be treated as legal representative. 

The Court require no reply from the respondent, on the objection 
raised in regard to no fresh notice of procedure having been issued 
in the zillah court 

The Court direct the argument on the subject of wasilat be taken. 
Mr. Clarke urges, that Sutherland by his own showing, has no title ; 
he is therefore a trespasser, and must be held answerable to the 
last We trace back our title to April 1842, and to the Union 
Bank, whence we derived our title. A mortgagor in possession is a 
trustee for the mortgagee. We are entitled to interest upon nipees 
1,50,000 paid, and have been deprived of it these seven years. The 
decree of the Supreme Court gave us indigo plant and crops grow- 
ing or to be grown on the land m dispute. 
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Had Uie writ of assistance been taken out against Il(^er8 in July 
1849, the whole of the indigo manufactured or not, would hayebeen 
answerable, under the following words of decree : — " And all the 
estate, right, title and interest whatsoever of the said defendant^ 
and of each of them, therein or thereto, together with all landfl^ 
buildings and fixtures belonging to ike same indigo factories, lands 
and premises, or any part thereof, or standing thereupon, and all 
indigo plant and crops growing or to be grown upon thelan^ 
attached to the said falctories, or upon other mnds for the purpofle 
of being manufactured thereat, and all implements and materials 
for the cultivation and manufacture of indigo, and all horses, catde, 
goods and chattels, upon or belonging to the same factories and 
premises respectively, and all balance or sum of money due by ryoti 
and other persons to the said indigo iaotories, or any of them or to 
the owners thereof, together with bH other appurtenances whatso- 
ever thereto belonging/' 

The writ of assistance would have contained the above words. 

I now come to the next point I did not find Rogers in posses- 
sion, but I find a stranger who had no right or title whatever, who 
had cut the crops and made the indigo to his own benefit But for 
DeVerinne's appearance in the Supreme Courts the writ would hava 
gone out against Rogers' property. 

Had Sutherland a title, DeVerinne would of course have had 
one, but he had none, the document is merely an indemnifiaitm. 
Sutherland, on remand of the case, never showed payment of any 
consideration. The deed itself does not show consideration. The 
deed is an inchoate and imperfect deed, until certain drcmnstances 
•arise. There is no proof of this produced. Eleven years hare 
elapsed since execution of Rogers allied mortgage of land to 
Sutherland, on a value of rupees 7,30,0^. Barton has said thfi 
value of the property exceeds by fex what he has due to him, 
Sutherland, and yet he has never proved a fraction paid, or examin- 
ed his witnesses to that point, nor has he attempted to foredosa 
Had he done so, he would have been bound to give details in it to 
establish a right to the mortgaged property. Barton has sworn to 
Sutherland's peaceable possession for years past^ but see letter (^ 
6th June 184j3, from Sutherland to Rogers ; the 19th June 1848, 
Gouger to Sutherland, nothing has been done up to tiie i^esent 
moment to complete the mortgage, then said to be incomplete. 

Reads again letter of May 1846, DeYerinne to Sutherland 

Judgment. 

Sir R Baiilow, Bart. — ^The plaintiflf got a decree for foredosure of 
mortgage against Rogers, in the Supreme Court, for the Jungypore 
indigo concern, pledged to the Union Bank in April 1842, and hj 
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ihem made over to plaiiiti£f in 1846. He endeavoured under a 
writ of assistance to get possession of the concern upon that judg- 
ment^ but was opposed by DeVerinne, a defendant, who alleged he 
was lessee in possession from Sutherland, who is also a defendant^ 
and claims as a mortgagee from Bogers, under a deed of October 
1842. 

Being imable to ^et possession under the writ from DeVerinne, 
who by reason of his bui;h, was not subject to the Supreme Coiurt 
jurisdiction, plaintiff brought the present action in the Moorsheda- 
bad zillah court for possession of the Jimgypore concern, and for 
value of 1,200 maunds of indigo, his right and title to which had 
been adjudged to him in Uie Supreme Court The suit is laid 
at rupees 6,30,000, and was brought against Rogers' assignee, 
DeVerinne, DeChal, the trustees of the Union Bank and Suther- 
land, who was, on his return from England, subsequently made 
a defendant 

On the 20th May 1851, the ziUah judge gave a decree in plain- 
tiffs fitvor for possession of twelve out of the seventeen factories, 
at first alleged to comprise the concern, with an award of ru« 
pees 78,000, estimated value of about 1,200 maunds of manufactur- 
ed indigo, on accoimt of the season 1848-49, against DeVerinne, 
DeChal and Sutherland. 

Two appeals were preferred agamst this decision to the Sudder 
Dewannv Adawlut, one by DeVerinne and DeChal, and another 
separately by Sutherland. 

The Court's judgment is to be found at page 97, Decisions, 
Sudder Dewanny Adawlut, 12th February 1852. They were of 
opinion, that Sutherland must be viewed as a necessary defendant 
in the case, that a frdl answer, on the merits of the conflicting 
Joojigage titles was required from him, but without giving him 
ftdl opportunity of pleading to the merits, the Court could not with 
any justice proceed to the final decree, and directed that the case 
be remanded, that Sutherland be called upon afresh to answer, 
the pleadings, be completed in usual course, a fresh proceeding 
under Section X., Regulation XXVI. of 1814, be taken, and the 
€ase be disposed of on tiie proofs that might be adduced. 

The zilkd) jud^e under these instructions has again, on the 23rd 
April last, decided in favor of the plaintiff, and given judgment 
against DeVerinne, DeChal, and Sutherland, to the extent of 
rupees 78,000, as before on account of indigo, for the seasons 
1848-49, with all costs, awarding at the same time to plaintiff 
pofisenicm of twelve of the factories, out of the seventeen originally 
sued for, he having waived his claim to the five in the occupation of 
])eChal, as lessee, from Messra Mackillop and Co., agents for 
Captain Caton 
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iSiitberland and DeTerinne have made separate appeals against 
this judgment, which are now before us. We proceed to consider 
that of Sutherland, No. 253 first, as the decision of it will to a 
certain extent involve the merits of DeVerinne's case. 

The issues taken by the parties respectively are annexed, and 
the arguments of counsel are also recorded at some length. 

The grounds on which the appellants mainly rely are : — 

First, — On the legal disability of the plaintiff to sue for posses- 
sion without issues of process of foreclosure, as laid down in Regu- 
lation XVII. of 1806. 

Secondly^ — The exemption of the defendants from the operation 
of the Supreme Court decree, as they were not parties to that snit^ 
and are not subject to the jurisdiction of that Court 

Thirdly, — On their priority of mortgage from Rogers. 

Fourthly, — ^The non-liability of any of the defendants for value 
of indigo claimed under any circumstances. 

It has been strongly urged, by Mr. Ritchie, on behalf of the 
appellants, that the plaintiff has no locus standi in the Company's 
Courts for possession under mortgage, without due notice of fore- 
closure be served under Regulation XVII. upon the mortgagor 
or on his legal representative, who, it is attempted to be shown, is 
Sutherland. Further it is contended that after the notice of fore- 
closure is issued, there must be a lapse of twelve months before 
suit for possession can be instituted. This, it must be observed, is 
according to Regulation law. 

In order to establish his first ground of appeal. Counsel relies 
upon the very explicit terms in which the Regulation is 
couched, upon the summary order, page 12, of 1841, passed in the 
case of Chunder Chum Majmoodar, upon the case of Bhowanee 
Chum Mittre, versiis Jyekissen Mittre, page 354, Sudder Dewaniqr 
Adawlut Decisions, 24th July 1847, and upon the case of Punchanun 
Bose, versus Roy Bykaunth Nath, decided, 22nd June 1858. 

There can, we apprehend, be no mistake as to the meaning of the 
words of the Regulation law laying down, the course to be pursued 
for foreclosure of mortgage, but the point at issue is, whether the 
plaintiff under the special circumstances in which he comes before 
the Court, is bound to pursue that course. 

The summary decision does not apply to the present casa We 
observe that decision merely ruled, mat the consent of partiee to 
make a mortgage absolute, did not dispense with the necessity of 
carrjdng out further process. The decision, however, does not 
touch the point now at issue, whether, plaintiff was bound under hia 
special suit to pursue that course. 

The case of Bhowanee Churn Mittre, at page 354, Sudder De- 
wanny Adawlut Decisions, 24th July 1847, in no way, as we think, 
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support the appellant's argument, but it is rather on the cont^Biy, 
against them. 

The plaintiff there, Jyesunker Mittre, sued for possession of an 
estate bought from a mortgagee who had obtained judgment in the 
Supreme Court, and mbaemiently to that judgment, in accordance 
wiUi a condition in the bond, specially stipulating that he, said mort- 
gagee, was empowered to sell, sold it to him. Plaintiff havine thus 
purchased hy private sale, sought to enforce his t)ossession without 
recourse to llegulation XVII. of 1806. The judges would not re- 
cognise his right to sue for possession without the preliminary 
process requir^ by that law being carried out Having concur- 
rent jurisdiction in the case, they ruled that the plaintiff had hii5 
remeay in the Company's Courts upon the imderstanding that his 
title would be tested by the mofu88Uh,w. The transaction they held 
to be a private one, and the creditor, the mortgagee, could not affect 
a transfer of his debtor's property without the intervention of a 
public authority to conduct the sale or to complete the transfer. 

Had the plaintiff, the judgment proceeds, mrst sought his remedy 
in the Supreme Court, and come into our Courts upon a decree 
of that Court, in consequence of difficulties in obtsdning possession, 
which the Supreme Court could not reach, he would have stood in 
a very different position. Our Courts would not then have any 
thing to say to the nature of the transaction. Instead of acting 
under their own laws, they would have acted on the more genersd 
rule, which requires them to respect the judgment and proceedings 
of a Court of competent jurisdiction and authority. 

By this decision, the necessity of fresh proceedings for foreclosure 
on the part of the plaintiff, who comes in on a foreclosed mortgage 
decided by a competent Court, cannot be considered proved. It 
ffoes to establi^ the soundness of the view we have taken of the 
biw on the point, and supports the cUctum that judgment of the 
Supreme Court as against Rogers' estate must be recognised and 
respected. It has been contended for the appellants, that the Su- 
preme Court itself would, had the point been raised, have directed 
foreclosure according to mofussil law and given the year of grace 
which it allows. This might, or might not be so. 

We are of opinion, however, that the law in question. Regulation 
XYIL is restrictive in its application, as declared in the preamble 
*'toih6 several provmcea therein specified ;" and Section VIII. 
fturther points out, " that the petition" of foreclosure is to be presented 
<<to the judge of the sdllah or dty in which ike mortgage land or 
other property may be situated, who shall cause the mortgagor or 
his legal representative to be funiished with coot of the petition." 

The law was passed long before the Governor Ueneral in Council 
was empowered, as at present^ to enact laws for the guidance of 
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Her Mi^eBtVa Courts in India^ and, if farther proof of the said law. 
Regulation XYII., beiuR of force only in the Company's Courts^ 
were requisite, it is to he found on reference to 21, George IIL 
chapter 70, Section XXIII. and to XXXYIL of the same reign, 
chapter 142, Section VIIL, whereby the Governor General and 
Council are empowered to fra/me RegulaUons for the Frovincial 
Courts and Councils, '* ana the Provincial Courts of Judicature 
shall be and a/re hereby directed to be bourid by and to regulate 
their decisions by such rules and ordinances as shall be contain- 
ed i/n the said ReguUxtions." 

It is probable then that the Supreme Court would not be bound 
by the provisions of Regulation XVII. of 1806, either as to issue of 
notice of foreclosure, or in the matter of the period allowed for 
equity of redemption. In such cases they would adopts it is to be 
presumed, the practice obtaining in Her Majestv's Courts, and the 
fact of foreclosure declared by a judgment of suoi Courts would not 
be open to question in the Company's Courts on the score of irregu- 
larity of procedure there ; such judgment, if erroneous, could at all 
events, only be remedied by pleadings taken before the Court which 
passed it We consider ourselves l^und by the judgment in so far 

as it goes against the 

♦ iVote.— In cases of minoritj and limitation the ^^o+.x^ ^c T>^»^«5 *1»a 
Snpreme Court, does in fact make a calculation different estate Ol JM^gers, ine 
ftpom that adopted in the Company's Courts, thej pro- mortgager in the pro- 
ceed on their own Rules and under the Hindoo law by «^«+' J«2^«^»^ «« J u:- 
which minority ceases at the a^ of sixteen, and make ^»* mstanc^, and hlS 
limitation conunence after tlv^ lapse of six rears for per- assignee Or legal repre- 
sonal and ten for real property. Whereas the Company's cp^^fi va * 
Courts, in estates paying revenue to Goremment, mskib itrvY j 
eighteen to be the year of m^ority and twelve years a With advertence then 
bar to institution of suit in ordinary cases, within the ex- f^v *l.^ -nrAviniia H PAioirm 
ception of Regulation 11. of 1806. ^ ^ prevlOUSaeOSMMl 

of this Court, and oor 
own opinions on the subject, we hdd that it was not incumbent on 
the plaintiff to issue notice of foreclosure previoustoinstitution of this 
suit, for possession upon any of the defendants, now before us, none 
of whom are, we may here remark, in the position of legal represen- 
tatives of 1^ original mortgagor, Rogers, as contended by Mr. 
Waller for the appellanta The principle '' that a purchaser can* 
not be considered the legal representative of his vendor,"' laid down 
in the Court's decision, uage 390, see Beports, Volume YIL, Jysun- 
ker, versus Zumeeroioadeen, is one which we cannot recognise aa 
correct in point of law, from which therefore we must dissent 
Sutherland though alleged mortgagee in possession, through De- 
Verinne, under the terms of the law is not to be considered Epgei^ 
legal representative, and therefore not a party upon whom it waa 
necessary to serve notice for foreclosure. 

The next point for consideration is the plea that the defendants 
fiot having been parties to the suit for foreclosure in the SupreuMi 
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Courts they are necessarily exempted from its operation. The 
principle we believe is fully recognised and acted upon by all courts 
and we bold to it most firmly. Counsel here quotes Smith's leading 
<;ases Doedem Forbes, versus Earl of Derby, page 452, Volume II., 
and the cases therein referred to, report at page 784, Volume I. 
Adolphus and Ellis, as also the case at page 1 1 9, Doe, versus Webber. 

The plaintiff has in his plaint rehed upon his judgment in the 
Supreme Court as being conclusive against aU the defendants. We 
cannot for an instant admit such plea, even had not the plaintiff 
himself put in issue his own title, through the Union Bank, holding 
a mortgage from Rogers, against a similar title preferred by the 
defendant, Sutherland from Rogers himsel£ 

Counsel for appellants have quoted a work as of authority on 
this point Coote on foreclosure page 604, states — " with respect 
to incumbrances subsequent to the mortgage, but prior to ^io^ 
the bill, the rule appears to be that the decree of foreclosure will 
bind all those who are parties to the bill, but not the rest, and it is a 
ffeneral rule to make all such incumbrances parties^ and it seems 
indeed they are necessary parties to the suit, and consequendy a 
sdcond mortgagee or other subsequent incumbrancers who are not 
parties to the bill, may, on payment of the first mortgage debt and 
costs, redeem the first mortgage after the decree obtained, although 
the first had no notice of the other incumbrances at the time of the 
decrea'' 

No prooeedinffs, in the case before us, have, so far as we are 
aware, violated tiie principles laid down in the authorities above 
cited. We have not received the judgment of the Supreme Court 
as conclusive against any party but Kogers or his representative. 
The plaintiff h^ been called upon to prove his title by mortgage 
against a mortgage title set up by Sutherland. He has put for- 
ward a judgment of the Supreme Court in his flavor, which we 
receive and respect as proof of completion of process of foreclosure 
against Rogers and his estate. Sutherland has put forward his 
mortgage from Rogers also, the merits of the conflicting titles have 
been put in issue and weighed, irrespective of the Supreme 
Court's judgment, further than as proof of plaintiff's foreclosure, and 
our judgment is based on preference of his title by deposit of the 
deeds with the Union Bank in April 1842, to that of Sutherland 
of October idem, the infirmity of which tide necessarily affects the 
possession of DeVerinne his condefendant and his lessee. We have 
looked upon the controversy as one between two mortgagees, claim- 
ing possession of the Jungypore indigo concern under their respec- 
tive mortgages from one and the same mortgagor ; the one by right 
of possession actually held, the other by a preferable right to hold 
imder an alleged better title ; and takmg the decretal order of th^ 
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Supreme C!ourt, which cannot be questioned by us, bs proof of tto 
fact of his previous right and foreclosure against the estate of 
Rogers, i. e., the Jungypore indigo concern, now in possession of 
DeVerinne, lessee of Sutherland ; who has produced no proof of a 
right to hold possession against the plaintiff. We so &r uphold 
the decree of the sdllah court, as it declares tiie plaintiffs ririit to 
possession of the same. The ground upon which the plamtm pri- 
marily rests his case and which the judge shows a s^ng disposi- 
tion to accept as in itself sufficient, (mz.,) the Supreme Court's 
judgment, as conclusiye against the defendants before us, b, as will 
be seen, disallowed. 

The ruling of the Court on the above ground of objection, has 
disposed of the third plea put forth, namely, the priori^ of 
appellant's mortgage of the property in disputa 

The question of the value of mdigo claimed remains to be 
decided. We find that the decretal order of the Supreme Coari 
for foreclosure of plaintiff's mortgage awards possession of the 
factory, its appurtenances, crops growing and to be grown, && 
The sum of rupees 1,70,000 value of indigo daimed by the phuntiff 
is the estimated value of 1,200 maunds of indigo in store at time of 
suit brought Of this the sum of rupees 78,0(M have been awarded 
by the zillah judge, against this portion of the claim appellant's 
counsel referred to the work he has already quoted, Coote on m(Mt- 
gages, pages 325, 826 and 327, and also Stovy s equity jurispradence, 
page 357. But the Court under the circumstances of the case, are 
of opinion, that the claim for the value of that indigo, cannot be 
maintained. 

We have already said, that the plaint was brought for value of 
1,200 maunds of indigo already manufactured and in store at its 
date. Now the plaintiff could only have a claim to proprietaiy 
rents and profits from, at the earliest date, the date of direct 
hostile demand as regards the defendant, i. 6., 29th August 1849, 
the date of this suit. It is manifest that indigo previously crown 
and manu&ctured upon advances made by DeVerinne, the lessee, 
upon his own risk of reason and delinquency of ryots, &a, cannot 
be held to be any part of such proprietary rents or profitsL This 
part of the action necessarily faUs. We have considered whethor 
the plaintiff from date of suit might not have awarded to him in bis 
action any rents received by Sutherland from DeVerinne, but there 
is no admission by Sutherland that he received any rents, and the 
form in which this action is brought would not justifjr the award in 
this suit The claim to value of indigo is therefore rejected i» Mo 
and the judge's decision so far amended. 

The costs of this suit, save those of DeChal in the Court below, 
and in his joint appeal with DeVeiinne, to half of which he tf 
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mitiiled from ihe plaintifi^ as well as those in respect of the five &cto« 
lies which were withdmwn from the claim after the institution 
which are chargeable to the plaintiff, are chargeable to the (defen- 
dants,) appellants, excepting in the proportion of rupees 1,70,000 
Talue of indigo disallowed and such proportion of the total valuation 
of seventeen &ctories claimed in plaint as may, in execution of this 
decree, be held fairly to attach to the five factories released by the 
plaintiff as, in tiie possession of DeChal under another title. This 
decree will only be executable against the specific items of property 
stated in the plaint, which are now to be traced, with the excep- 
tion of tiiose disallowed in the Court's judgment 

The Court being against the respondent on the question of the 
value of the indigo, appellant's counsel did not press tiie reading of 
any evidence, or the requisition of fresh evidence with the view to 
contest the question of the validity or priority of the respondent's 
mortgage titie. 

Mr. J. R CoLVlN. — I wish to add only a few words on the rea- 
scms for which I have concurred in rejecting the plea for the appel- 
lant, that the (plaintiff) respondent could not brin&f his suit against 
the defendants without issuing a notice of foreaosure against the . 
principal defendant, Sutherland, according to tiie provisions of Regu- 
lation XVIL of 1806. 

It is quite admitted by this Court that the decree of foreclosure 
in the Supreme Court, passed by consent against the representative 
<^ Rogers estate, can m no way bind Sutherland, the principal 
defendant in this litigation, and that the view stated in a part of the 
zillah judge's decision, as to the conclusive force of such a decree 
against third parties, is very erroneous. 

It would imdoubtedly follow from this opinion that, did the pro- 
cedure of the Company's Courts require, or admit o^ the issue of a 
notice of foreclosure to a second, or other subsequent mortgagee, 
either in or out of possession, such a notice of foreclosure ought to 
have been issued against Sutherland in the suit before us, before 
the plaintiff could lay his action for possession in our Courts with 
reference to the Supreme Court decrea 

But the terms and policy of the law, by which we are guided, 
make provision onl^ for one kind of notice, that prescribed by Sec- 
tion Vtll., Regulation XVIL of 1806, to the "mortgager, or his 
legal representative," — ^that is, the mortgager, and the successor to, 
a^d representative of, his identical legal estate. This notice is of 
long date, or one year, and gives ample opportunity to all parties 
interested in barring a foreclosure to pay up tiie daim, with its due 
interest, of the mortgagee taking out tiie process. After the expi- 
ration of the term of that notice, which is made by means of a 
public and formal act in. a Court of justice,, the right of such 
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mortgagee to possession of the land mortgaged becomes absolute, 
whatever the position or interests of other parties. 

I do not, indeed, in any d^ee concor in the doctrine of the case, 
JyBhmxkurchimd versus Ztimeerooddeen and others, 1st September 
1847, Select Reports, Volume VIL, page 390, Hiat the outrand-<mt 
purchase of a mortgager's title is not his legal representative, baft 
the construction, which has been contended for on behalf of the 
appellant, that a second alleged mortgagee in possession is to be 
comprehended within the term " legal representative" for the 
purposes of the notice, seems to me to be forced and inconsisteiit 
with the ordinarv and plain meaning of the words, as it is also 
avowedly opposea to the imiform interpretation which has been 
given to them during the period of nearly fifty years ance the 
regulation was passed. 

Then, as we have a decree of the Supreme Court before v&, cat- 
ting off by express decretal words, the equity of redemption against 
the moctgager's estate in this case, there remains no room for the 
issue of the notice, admitting of such equity, to the representatiTe 
of that estate, the official assignee, from the Company's Courts. 

The Supreme Court was a Court of confessedly competent joitf- 
diction to decide the cause before it, as between tbeplaintH 
Campbell, and the assignee of the mortgager's estate. On the es- 
tablished principle on which our Court acts, with reference to the de- 
crees of the Supreme Court, we cannot re-open the questi(Hi whidi 
it has decided. 

It is to me a very novel, and an untenable proposition that the 
regulations of the Indian Government, passed under tiie statotoiy 
power to issue reffulations for the guidance of " the provincial 
courts and ooimcds," constitute a Ux lod rei aiUPf of generally 
binding force ; the rules in which, can at all fetter the judgmen^ 
of the Supreme Court The subject of the lex loci of the mofnanl 
has been one of much well known discussion, but that, that law is 
to be found in the zillah regulations^ has no where, tiiat I have 
seen, been a point raised in the controversy. The Supreme 
Court, I apprehend, holds itself bound to administer the m^^ 
law, according to its own rules and forms, where there is no express 
provision to the contrary in the legislative acts, which haveandwrity 
over it, or in its charters, and it takes, I believe, no notice of the 
rules which restrict our mofussil courts, as to take a fSEuniliar and 
opposite instance of the rules by which a title is acquired in real, aa 
in other property by prescrip^tion* 

But whatever mav be the isound doctrine as to the weight due to 
the regulations by the Supreme Court, or again as to the applicar 
bility to English mortgages of the rules in B^ulation XVil. d 
1806; regarding ^* the r^emption of mortgages and oonditioDal 
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sales of land, imdto deeds of bye-bil-wuffit, kut-kabala or any 
evmnla/r designation,"' it is to that Court that these questions must 
be sabmitte(^ and by which they must be decided. 

We are bound, in this suit, to accept, and to respect its subsisting 
decree, b^ which, while it is in force, no equity of redemption of the 
feuTtories m dispute remains to, or on behalf of, the estate of Rogers. 

We have, therefore, treated the question before us, as a simple 
and direct one of conflicting mortage titles between the plaintiff 
and the defendant, Sutherland. Without touching on the points 
which have been noticed in argument as to the peculiar nature of 
Sutherland's mortgage, it is plain that, the interest which vests, 
by his purchase from tiie Umon B^mk, in the plaintiff, is of prior 
date, and entitled to an undoubted preference. 

The plaintiff's deed of assignment from the Union Bank bears 
date 30th June 1846. He did not give effect to it, by his suit of 
foreclosure in the Supreme Court, tm three years afterwarda The 
decree of that Court in his £Gkvor agabst Sogers' estate, is of 6th 
Julv 1849. His suit in the Moorshedabad court was laid only on 
29m August 1849. It is not, at the earliest^ till after this lastdate, 
that he can have any daim against Sutherland for proprietor's rents 
and profits wrongfully withheld, after a direct demand of adverse 
right by him. To the indiffo previovsly made^ at his own separate 
ri^ and charges, by a thira party, the lessee DeVerinne^ he could 
have no right, and this part of the case must, I think, be noticed as 
baving scarcely received a due degree of examination and attention 
in the 2illah court. 

Mb. H. T. Raik£S.-«*I have signed the judgment, and concur 
also entirely in the recapitulation of the leading points of the de- 
cision in tms case contamed.in this note of Mr. Colvin. 
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TH£ 27th SEFTEaiBEB 1853. 

Pbesent: 

Sir R barlow, Bart.,) ^^^ 
J. R COLVIN, Esq.. |*/^wesf« 

H. T. RA.IKES, Esq., Ojfflciating Judge. 
Case No. 295 of 1852. 
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Regular Appeal from the decision of Mr. W, Tayler, Judge of 
Shahahad, dated 27th March 1852. 

SODABUN SEHAYE and others, (Plaintiffs,) AppiLLAirrs, 

versus 

MOHEEP SINGH, Pefendant,) Respondent. 

Vdked of Appellants — Moonshee Ameer Alee. 
Vakeel of Respondent — Baboo Ramapersaud Roy. 
A plaint if SuiT for possession of 15 dams share of mouza Oodoychanpoie 
o^ ^^" and others, laid at rupees 938-14^. 

urges an alter- This is an action to recover certain lands pledged conditioDally^ 
native plee to the defendant, on two pleas — 

JJj^^l^^^ ^ira^,— That usurious interest renders the deed illegal, and 
beLeea the ^^ Secondly, — ^That defendant has realized during Us possesBioi), 
partieg. principal and interest 

The defendant in answer urges, the plaint is informal, as it daims 
annulment of the deed, and for possession without deposit of the 
purchase-money. 

The judge has nonsuited the plainfi£F as there are two distinct 
and separate matters in the plamt^ which cannot be adjudicated 
in the same case. 

Judgment. 
We do not hold the plaint to be multifarious ; it is not on 
repugnant claims. 

Plaintiff seeks to recover his estate upon two pleas, both aiisii^ 
out of one transaction between the parties, namely, the conditi<»uu 
deed of sala He first urges^ that illegal interest has been chaiged, 
failing that he takes the alternative plea of realization by the de- 
fendant of all his duea 

Plaintifib' object is to recover possession, and without showing Ae 
title upon which defendant holds to be invalid, thev cannot obtain 
possession. They have, therefore, sued to set aside the deed as 
dl^al, at the same time pleading full satisfaction received by the 
defendant These are, as above stated, not contradictory or repug- 
nant pleas, but merely alternative. The plea of illegal interest 
could not be urged by the plaintiff in this ; bad the mortgagee been 
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the plaintiiT, suing to enfinrce an illegal contract, the mortgager 
eonld have raised the plea in bar, but when effect had been given 
to the contract by the mortgager, the only controversy that re- 
mains is the question of balancing usufiruct against advance made, 
with interest on the ordinary l^al principle. Plaintiffs are still 
entitled to a judgment on the grounds involved in the second plea of 
realization by ui^fruct. 

We reverse the judge's decision, and remand the case to that 
officer to be tried on its merits. 



The 27th September 1853. 

Present: 

Sir R barlow, Bart.,) . , 
J. R COLVIN, Esq., ]^^^^* 

H. T. RAIKES, Esq., Offi^cUaing Judge. 
Case No. 318 of 1852. 



Regular Appeal from the dedeion of Moulvee Mahomed KvZ- 
leem Khan^ Prvnoi/pal Svdder Ameen of Backergunge, dated 
27th May 1852. 

J. S. BROWN AND others, (Defendants,) Appellants, 

versus 

RAMKANEE DUTT, (Plaintiff,) Respondent. 

Vakeeia of Appellants — Baboos Kishen Kishore Ohose amd 
Bamaperswud Boy. 

Vaked of Bespondent — Mr. J. 0. WaUer. 

Suit laid at rupees 10,844. Decision of 

The plaint sets forth, that plaintiff and his elder brother. Ram- the lower court 
chum butty succeeded during minority to 9 annas of a talook in SImSi^ 
Chunderdeep, the remaining 7 annas share being held by the haying been 
defendant Surbomungola's husband, Rajnarain Dutt and others, pleaded in the 
That during their minority their motiier, m collusion with the other {^J^f u*^ ^ 
oo-£^arer8 of the talook^ executed a farming lease in f&vor of Mr. J. tation, and the 
S. Brown, and gave a bond for rupees 4,000 to his mother-in-law, phiintiff 
Bebee Catherina, on the 6th of Poos 1236, on condition that Mr. SfJdfte'oi!^ 
Brown should liquidate a decree for arrears of rent on account of which he 
the talook tJien in the hands of the zermnda/ra. That Mr. Browi: anived at his 
never discharged these arrears, but procured the sale of the talook ^Sfi^dSt^t 
on the 28th of January 1833, corresponding with the 17th Magh haying raised 
1239 B. S., in satisfaction of the decree alluded to, and purchased ^^7 objection* 
the talook hunself at the inadequate price of Sicca rupees 5,160, which ^t^jn"^' 
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lower court g^j^^ {^^ afterwards took in liquidation of' the arrears du^ to die 
^Sowed to zemmdars, and under a decree for the bond due to his mothw-iii* 
raise it in law, and held possession of the property during his life, haviii^ been 
•PP^* suooeeded by his sons, made defendants in we present suit ; the 

plamti£f did not attain his nisyority, till 1st of Adsar 1247 B. Sl, 
and was for a further period precluded firom seekuig redress by 
insaDity, but having recovered his mental faculties in Sa^umtt 
1252, he brought uds action to set aside the sale of the tciook oa 
the ground of irregularity, the ^ooJb having been sold without 
previous sanction of the commisaoner of revenue, and without pub- 
lication of notice at the prindpaL village at the Tnehal. 

The defendants, who have replied, were the heirs of Mr. J. S. 
Brown in possession. They plead the law of limitation, and 
dlaintifTs present inability to sue, he being still of unsound mind. 
They also aver that the sale und^ whidk their feither became 
possessed of the talooky was perfectly l^al and r^ular, and the 
property has been more than seventeen years in their possession 
unquestioned, although plaintiffs brother lived some years after 
attaining majority, and managed the family concerns, as head of the 
&mily. 

The principal sudder ameen decreed in favor of the plaintiff on 
the ground, uiat the sale notice had been affixed to the dwelling- 
house of the plainti£^ which is not situated on the kerajee land of 
the talook, the requirements of the law, Emulation XL V. of 1793, 
had not consequentiy been complied with, no notification of the 
intended sale having been published at the principal village in the 
mehal 

Bdboo'Kishen KieJiore GhosBy on the part of the appellants, 
waived the first issue, and on the second issue, inz., whether the 
plaintiff's case is not barred by lapse of time, observed, that when 
a party seeks to come into court after twelve years on the special 
plea of minority, he is bound to state the date of his birth, the 
plaintiff in his plaint has stated that he attained majority on the 
1st of Assar 1247, but irom this, it is not dear upon what principle 
he reckons his minority to have ceased, whether at sixteen years or 
mora The pleader admits that this plea was not urged in the 
lower courts or any objection offered in the answer to the jdaintiff'e 
statement, that he attained majority on the 1st of Assar 1247* 
The C!ourt proceeded to try the third issue :— - 
" Whether is the sale of the disputed property, in execution 
of decree, made in conformity with the rules and regulati<»is ia 
forcer 

The pleader observed, that his client had filed cop^ of the sale 
rocbukaree, dated 28th January 1838. This prooeedmg redtes that 
the notice of sale was issued according to custom, the prindpal 
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jadder ameen has gone upon the notice for attadunmit, not on the 
notice of sale, which was quite regiUar. The hjjfe^ of the naswr^ 
aUuded to by him in his decision, is the hyfe/u^t of the nazvf of the 
Dewanny Court The Court referred to his kyfev^ and finds it to 
be, as stated, a report of the nazvr of the civil court 

Mr. J. 0. Wauer, on behalf of the respondent, stated, that his 
dnm was based on the collusion practised against him by the de- 
fendant's father Brown, and the zemmdara^ which eventually 
caused the sale of the ^tate, and that as no one can benefit by hia 
own firaud, the sale of the talook should be reversed, and the princi- 
pal sudder ameen's decision upheld on that ground, if not, on the 
one he has adopted, namely, the irregularity of die sale. 

JUDGMBNT. 

Eegarding the first point, urged by the appellant's pleader, that 
the plaintiff was bound to specify the date of his birth, when urging 
minority, as an exceptional plea in bar of the law of limitation^ the 
Court observe, that the plaintiff has stated he attained his majority 
on the 1st of Asaour 1247 B. S., and no objection was raised by the 
appellants in the Court below, as to the truth or accuracy of this 
statement. Such specification was, therefore, quite sufficient to 
enable the adverse party to meet the point, and bring proof if 
neoessary, of its incorrectness. This was not done, and the Court, 
therefore, cannot allow that point to be brought in question at this 
stage. 

Regarding the irregularity of the sale adverted to by the prin- 
cipal sudder ameen, and on proof of which he has cancelled the 
sale, the Court find that the collector's roobukaree of the 28th 
January 1833, certifies the due issue of notices, sudder and mo- 
fussil, and the observance of the necessary forms according to 
custom, it was therefore, for the plaintifl^ to prove the irregularity, 
if any, which could vitiate the sale. All that he has been 
able to file in support of his all^ation is a kyfeut of the namr of 
the Dewa/rmy Cov/rt, relative to the attachment of the talook pre* 
vious to its sale by the revenue authorities, this kyfewt has been 
received by the principal sudder ameen as proof of the irregular 
issue <^ tiie sale notice, and on the ground that the issue of the 
notice therein reported consisted of a notification being affixed to 
the dwelling-house of the plaintiff and not a publication at a prin- 
cipal village or to the estate as required by the law (Section XXL, 
Be^ulation LXY. of 1795,) he reversed the sale. This view of the 
notice referred to is most erroneous, the irregular publication of the 
notice of attachment issued by the Dewa/n/ny Court was not the 
point at issue in the case, nor can the validity and regularity oi tiie 
sale by the collector be connected with, or made to depend upon, 
aoy inregularity (even if there had be^ any, which is by no means 
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•ctear]) of the process of the civil court. The infoiteality of tbe 
sale ia, ther^ore, not proved find the plaintiff's daim for its re- 
versal cannot be granted. On the merits of the case, the Coori 
have only to ohserve that as the plaintiff has not attempted to 
prove any firaudulent connivance or collusion between the zemindars, 
who caused the sale, and the defendant's father who pur^ased the 
talook, and admits that the decree held by the former was per- 
fectly legal, the sale made in satisfaction thereof cannot be 
question^^ the plaintiff's daim, therefore, to cancel the sale, o& 
any such ground, must necessarily £eJL The principal sadder 
ameen's deaai<xi is reversed, and the suit dismissed with coetsi 



The 27th Septebcbeb 1853. 

Present: 

Sm R BARLOW, Babt., ) r. ^ . 
J. R COLVIN, Esq., ]^^^^' 

H. T, RA.IKES, Esq., Offida;tmg Judge. 

Case No. 379 of 1852. 
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RegvXar Appeal from the decision of Mr. O. 0. Cheqp, Judge cf 
RajshaJiye, dated 26th June 1853. 

KIRPANATH SANDYAL and others, (Defendants,) 

Appellants, ' 

versus 
Mr. ELIAS marquis, (Plaintiff,) and JXJGMOHUN 

OHOSE AND OTHERS, (DEFENDANTS,) RKBPONDENTS. 

Vakeels of AppeUcmts — Baboo Ramapereaud Roy amd Mr. 

Waller. 

Yoked of the Respondent, Mr. Elias Marquis— Baboo Kishen 

Kishore Ohose. 

dama^on^' SuTT for the price of indigo, laid at rupees 14,836-7-6. 

account of This is a suit for damages on aooount of the value of indigo^ 

indigoand sursoo and grain crops, destroyed by the act of the defendants 

d«bro*^'bT ' '^^ j^dg® decrees the value of the indigo and grain cropsL 

the act of ^e ap^al is on the general merits. 

defendants, the The pleader for the appellants submits: — ^That the cattle whicb 

^uo*i the^* ^^^Mnitted the damage are not found to have belonged to the defen* 

amount of dants. It was not found in the previous foujda/ree proceedinge^ 

damages with that the appellants were the instigators of the waste that may have 

the^e^idence to ^^^^ committed. The thanna mohurvr only reported that seventeaft 

the amount of bu£GEdoes had been found scattered c^ut the fields, of which fooD 
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only were traced to the appellants, and thirteen to other parties, damage 
There is only the evidence of common witnesses to establish insti- ^^J^JI^^y ^j^^ 
gation bv the j^pellants. They, however, were proceeding by piamtiflE: 
quiet and legal means, having sued for possession of the jo^ held 
by the plaintiflf before the foujda/ree complaint was made. There 
is a passage in the reply which stamps the case with great impro- 
bability. It speaks of the damage having been going on by degrees 
from Aahun to Phagoon, or four montha The plaintiff would not 
have aUowed such continued violence without complaint to the 
polica This is a case of a special kind, which peculiarly called for 
a local in(}uiry though a respectable party duly empowered, as a 
moonsiff, mstead of being the ordinary kind of evidence taken at 
the silkier station. The instigation by the appellant was not a 
matter of which the plaintiff's witnesses were likely to have any 
real knowledge. The claim of nearly rupees 15,000 is evidently 
exorbitant^ and vet the judge has awarded rupees 13,297. 

The pleader n>r the respondent points out, that the complaint in 
the matter was first made in the petition of Mokeem Takayageer 
to the magistrate, of 9th Aghun 1251, on which the order is of the 
26th November 1844. The complaint was made over for inquiry to 
the deputy magistrate of Serajgunge, who passed his order on 27th 
February 1846, that it was iMroved that such waste had been habitu- 
ally going on, although perwav/naa were issued to the Sundyals, 
*^ the appeUants, to restrain their cattla The plaintiff made a com- 

f>laint of the same tenor himself on the 23rd December 1844. 
n this petition he stated the quantity of land injured very 
closely according to the details of the present plaint This petition 
was struck off, on the 30th Mardi 1845, for default of prosecution. 
None of the witnesses of the plaintiff are his dependants or servants, 
that they should be distrustea on that account 

Judgment. 
This is a case in which there can be no reasonable doubt, that 
the plaintiff suffered considerable damage from acts of trespass 
and waste, encouraged by the appellants. The exact amount, how- 
ever, it is impossible to ascertain. The witnesses for the plaintiff 
cannot be received with implicit credit, when they speak to the 
nature and effects of injuries, stated to have been continuously running 
on for a period of four montha The plaintiff himself has left the 
matter in greater imcertainty by his own conduct, in neglecting to 
carry on the criminal prosecution which he instituted, on account of 
the lands to which tie suit refers, in December 1844. We think 
that the amount awarded by the judge is, under the circumstanoea^ 
excessive, and must deal with the case as jurors, giving what seems 
to us as probablv as equitable an amount of damage as can be 
estimated upon all the facts shown. 

is. 
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In this view, we fix Uie amoant of damages at rupees 5,000, wiik 
interest payable thereon from this date, and costs accordmg to the 
amount decreed. 

The decision of the lower court is to that extent modified. 



The 27th September 1853. 
Pbesent: 
J. DUNBAR, Esq., Judge. 
A. J. M. MILLS, Esq., OjffUdcUing Jvdge. 
PETmoN No. 405 or 1853. 



Special ^^ ^^ matter of the petition of Mohun Singh and others, filed 

uppSon the in this Court, on the 22nd June 1853, praying for the admission of 
point of vaia- a special appeal firom the decision of Moulvee Mahomed Nazim 
A^bSd*^"^* Khan, principal sudder ameen of Patna, under date the 28th March 
T«iigioni8t« 1853, reversing that of Syud Tufuzzul Hossein Khan, sudder ameen 
suing to re- of that district, mider date 30th August 1852, in the case (£ 
move thei^^ Mohun Singh and others, petitioners, plamtiflfe, versus Sukha Singh, 
office on ac- defendant 

count of his It is hereby certified, that the said application is granted on the 
zred^mo^^' following ^ounds :— 

^heidright- The plamtifife constitute a body of Akalees connected with the 

ly tohaveyaiu- endowment of Humimduljee, of which the defendant is tiie poojaree 

^^n'^f'^uT^ or superior. They sued to have him removed from his office, on 

the amount the ground that he had embezzled funds belonging to the endow- 

embezzied, ment, laying the suit at rupees 800, the amount alleged to have 

fuU "aiue^of^* hoen SO embezzled. The sudder ameen held the allegation of the 

thA endowment plaintiffs to be established, and directed that the defendant should 

of the office, be removed from the office he held. In appeal the principal 

sudder ameen nonsuited the plaintifts, on the ground, that the 

daim should have been laid at the full value of the whole property, 

constituting the endowment. 

We are of opinion that the principal sudder ameen was wrong 
in thus ruling the point of valuation. The plaintiflk do not sue, 
asking that possession may be given to them of the lands and other 
property belonging to the endowment, but merely as parties 
mterested in its well-being, that a manager, who has abused his 
trust, should be removed. They do not even ask to be installed 
in his room. Under these circumstances, the action is properly 
laid at the rate assumed hj the plaintiffs, under the stnct note 
appended to Article VIIL Schedule B. Regulation X. of 1829. 
We therefore admit the special appeal, and annullin|r the 
decision of the lower court, we remand tiie case to the principal 
sudder ameen for a fresh deciaiou on its merits. 
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The 27th Septebcber 1853. 

Present: 

Sir R. barlow, Bart., \ r., , ^„ 
J. R. COLVIN, Esq., ] J'^es. 

H. T. RAIKES, Esq., OfficicOmg Judge. 



Regular Appeals from the decision of Mr. 0. C. Cheap, Judge of 

Rajshahye, dated 23rd July 1851. 

Case No. 461 of 1851. 

CHUNDERDHUR ROY and others, (Plaintiffs,) 
Appellants, 

versTAs 

HTJRSOONDER MOITTER and others, (Defendants,) 

Respondents. 

Vakeels of Appellants — Baboos Kishen Kishore Ghose, 
BungseehuddunMitter and Ramapersaud Roy. 

Vakeel of the Respondents — Moulvee Aftothuddeen. 



Case No. 462 ^f 1851. 

HTJRSOONDER MOITTER and others, (Defendants,) , 
Appellants, 

versus 

CHUNDERDHUR ROY and others, (Plaintiffs,) 
Respondents. 

Vakeel of the Appellants — Moulvee Aftahuddeen. 

Vakeel of the Respondents — Mr. J. G. Waller. 

Suit for possession of lands with wasHaty laid at rupees Casere- 

7,658-1 3-2. manded with 

Baboo BuTigseebuddun for Chunderdhur Roy. — ^The oontro- ^J°*^ ^V 
versy in appeal is, that defendant, respondent, claims the regaiJTng*" 
disputed property as village Pindarhattee, the portion boundary boundaiies 
of which he lays down the tank called by that name, to the ^^^^^^^ ^^ ^* 
north of this defendant has no right therefore. The map relied mwid'wfdwISb 
on by the judge is drawn by the. ameen attached to the Kheyto- reiorencetotht 
parah moonsiffs court, on the 26th May 1845 ;*the defendant gave |„^,^P^^t? 
in an explantion in an Act IV. of 1840 case, between the same par- j^^^ ufte.'**" 
ties to the following effect, that the northern boundary of Pindar- 
hattee was the Pindarhattee tank, and north of it of Chachanea, 
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and the magistrate in that case gave my client possession. I gare 
a receipt accordingly, and the respondent on appeal to the Nizamnt 
Adawlut admitted that receipt, the boundaries in which are laid 
down Bhela Gurree, Khilsa Khalee and Ghachanea^ being spedfi- 
cally named on it In the first Act IV. of 1840 case, that above 
referred to, a map was prepared by one Denonath Mohurir, in which 
Pindarhattee tank is laid down and immediately north of it Talut, 
admitted to be my village. 

After all these proceeding Pindarhattee was let in farm to 
Messrs. Watson, and Act I\. proceedings again commenced, and 
the plaintift was thus forced to sue in the civil court, the magis- 
trate having ousted me of all the lands included in Hub and 
another case pending below. Ghachanea Ghur was resumed by the 
Government officers, but before the special conmussioner, in appeal, 
they were released by him as belonging to my client's original vil- 
lage Ghachanea. The decision being read, the Gourt find the plea 
is valid. The Kheytoparah ameen also caUs Ghachanea my village, 
while the judge's decision, as he has marked the line on that map^ 
deprives my cUent of the said land awarded by the special com- 
missioner. 

Aftdbuddeen, contra, — ^Appellant has given no proof of the 
lands north of Pindarhattee being in his possession, the receipt 
alluded to by them does not speak of the tank. The pleader 
urges he was a defendant in the resumption case before the deputy 
collector. 

The plaintiffs sue for possession of 42 khadas of land belonging 
to their village Ghachanea, of 36^ beegahs decreed to them by the 
special commissioner, also belonging to Ghachanea, released in appeal 
after attachment by the resumption officer, and 3 khadas;, 12 pa- 
kees belonging to another of their villages, Talut 

The defendants lay claim to the lands as appertaining to Pin- 
darhattee and to their taZook Ghachanea. 

The defendants had sued plaintifis for 18 khadas of land, th^ 
claim, however, was dismissed. The defendants then, it is alleged, 
through some informer, stated before the resumption officer that 
the lands were alluvial, they were resumed by the deputy collector, 
but given up to the plainti& before us. Defendants then gave a 
farm to the Messrs. Watson ; disputes then arose under Act IV. of 
1840. The ma^trate and sessions jud^ge decreed forplaintiffiL 
Subsequently Mr. Atherton in 1847, again under Act I V. ordered 
plaintiffit to sue in the civil court Hence this suit for possessioii, 
as above stated. Plaintiff rely upon the first decision, under Act 
IV., and the boimdaries therein laid. 

The defendants, in their answer, have given no specification of 
the quantity of land in the two properties respectively, nor is it 
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shown how, when, or under what circumstances, they acquired 
village Chachanea, which they plead they have all along held. 
They plead further, that the resumption suit was brought against 
them as proprietors of Chachanea, This question, however, is set- 
tled by the special commissioner's decree in favor of appellants* 

The judge has disposed of this case, as a boundsury dispute with- 
out putting in issue the proprietary right which the defendants 
prefer to Chachanea. Until that question be decided, and the 
defendant can show what quantity of land he claims as belonging 
to Chachanea^ there can be no settlement of boundary disputes 
mada 

The decision of the judge in the case, in which defendants are 
plaintiff and the plaintiffs are defendants, was set aside and the 
case remanded by this Court on a special appeal, which was pre- 
ferred by Rajchunder Chowdree, Kissenchunder Chowdree and 
other& 

Judgment. 

The point at issue, in the special appeal case above referred to, 
was the proper line of demarkation between Chachanea and 
Pindarhattee in another direction, that is on their eastern and 
western limits, and separate lands were therein sued for by the 
present defendants. In so far as the judge's decision touches that 
boundary question, we cannot, at present, uphold it ; that point 
must be further considered and disposed of in connection with the 
remanded case, in which it is exclusively in issue. 

On the other point, that of right, that is the proprietary right 
to Chachanea, which has been distiactly put in issue in the four 
papers^ the judge has not touched at au, and we observe that there 
is the essential defect in his proceedings that he has first, not 
cleared up the ambiguity of the defence by requiring, before setting 
the Section X issues, the defendants to state how much and what 
precise area of the land in dispute is held and claimed by them 
as belonging to Pindarhattee, and how much as belonging to their 
alleged share or portion, distinctly specified by them in Chachanea, 
and secondly, that he has not gone at all into the point, contested 
between the parties, whether the defendants hold as of right any 
share in, or part of, Chachanea. Till these matters have been 
clearly discriminated, inquired into, and distinctly decided on, the 
investigation of the controversy is quite incomplete. The case in 
80 far as it regards the mouza Chachanea, is by no means, as the 
judge has treated it, one simply of a boundary dispute, regarding 
a small portion of land. 

The suit is, therefore, remanded for a fresh investigation and 
judgment, with reference to the preceding remarka The judge 
wiUy in deciding regarding such portion of the land in dispute as 
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lies on the west boundanr of Findarhattee and the east boundarj 
of Chachanea, advert caremlly to the connection of that portiou oS 
the litigation with the separate case, preferred hj the present de- 
fendants, as plaintifi&y which has been sent back in special ^peaL 

It is plain, from inspection of the maps, that it is by no means 
probable that the lanck to the north of the tank shown on it belong 
to the Findarhattee villaga 



The 27th September 1853. 
Fresent: 
J: DUNBAR, Esq., Judge. 
A. J. M. MILLS, Esq., OfficiaHng Judge. 

Fetition No. 504 of 1853. 



onapXation I N the matter of the petition of Khaytoo Bebee, filed in this 
for specua ap- Court on the 22nd July 1853, praying for the admission of a 
peal, the lower special appeal from the decision of Mr. H. F. James, Judge of 
uSthl^u,*^"^ East Burdwan, under date the 19th April 1853, affirming that of 
eutertained a Mr. O. S. Bell, sudder ameen of that district, imder (ktte 24th 
pieaofiaw June 1852, in the case of Humath Roy, plaintifl^ versus Khaytoo 

rJhe*^"nd ^^^^^' defendant 

that it had m>t It is hereby certified, that the said application is granted on the 

been pleaded following grounds : — 

iTw^^i^^cef '^^ particulars of this case will be found at pages 14 and 15 
of the East Burdwan Decisions for April 1853. 

The suit was instituted to recover the amount of a bond-debt 
with interest 

The sudder ameen decveed the daim in feivor of plaintiff 

The defendant urged in appeal, that firom the wording of the 
bond and firom the manner in which it was drawn out, it was evi- 
dent that the case was one of mortgage, and the plaintiff should 
have sued for foreclosure, in conformity with the provisions of 
Regulation XVII. of 1806. 

The judge would not entertain this plea, as it was not urged in 
the lower court The admission of a special appeal is applied for 
on the ground that the judge was competent to entertain the plea 
as it was one of law, a plea on the ground of departure from law, 
though not urged in the lower court, is clearly admissible by the 
appellate court We reverse the decision of the judge and remand 
the case to him for a fresh decision, with reference to the forgoing 
remarks. 
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The 28th Septebibeb 1853. 
Pbesent: 
J. R COLVIN, Esq., Judge. 
A. J. M. MILLS, Esq., Ojfficiating Judge. 

Petition No. 519 of 1853, 



«>^^*w^^^^^^^^/>^^»» 



In the matter of the petition of Bhogram Haree, filed in this Remand as 
Court on the 26th July 1863, praying for the admission of a special ^oie* the 
appeal from the decision of Judoo Gohain Suroo Melleah, Sndder g"dderameen 
Ameen of Sibsagur, under date the 17th February 1853, reversing haying an-ard- 
that of Kirteenauth Phookun, moonsiffof Sibsaugar, under date 24th «* interest 
March 1852, in the case of Ramsa Singh, phuntiflF, versus Bhog- ^te L Ws 
ram Haree, defendant decree. 

• It is hereby certified, that the said application is granted on the 
following grounds : — 

This is a suit on a bond for rupees 117-9-4 

The moonsiff decreed rupees 81 (which , the defendant admitted 
he had borrowed) without interest, as the bond stipulated for illegal 
interest at the rate of rupees 48 per cent 

The sudder ameen, on appeal of plaintiff, decreed the claim, 
remarking that the interest was not greater than the legal 
interest 

We find that the bond expressly stipulates for interest at the 
rate of rupees 4 per mensem, which is a higher rate than is autho- 
rized by Section IX. Regulatien XV. of 1793. The decision of the 
principal sudder ameen is, therefore, clearly opposed to the law, and 
is reversed. He will pass a fresh decision, with reference to the 
above remarks. 
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The 1st Septebiber 1853. 
Present: 

Sir R barlow, Bart., \ t.^j^oo 
J. R COLVIN, Esq., j •^^'^^• 

H. T. RAIKES, Esq., Officiating Judge, 

Oases Nos. 503 and 604 of 1863. 

Summuvry Appeal from the decision of Mr. J. 8. Torrens^ 

Officiaivng Judge ofHooghly, dated Slat Jcmua/ry 1863. 

RAJOO MANJEE, Petitioner, 

versus 

RAMOHUNDER NUNDEE and others. Opposite Party. 

Vakeel of Petitioner-^Baboo Hurkdlee Ohose. 

Vakeel of Opposite Party — Baboo Kishen Kishore Ohose. 

These cases were sent up by Mr. Dunbar, with reference to cer- 
tain precedents quoted by the parties before him. Baboo Hurkalee appeanSu not 
Ohose for the petitioners, relied upon the Court's decision of the 24th lie from an 
June 1852, wnich however is inapplicable, as it was an appeal from ^f' j^Ld *bv 
a Summary Order dismissmgcwi original smt. The present applica* \ ^^ j^J^ 
tion is a summary appeal against an order of nonsuit, passed by in a regular 
the judee in aregrufor appml. The appeal was not disnussed, but gJJ^ **" 
received^ tried and decided in fSeiyor of the appellant, defendant, by 
an order of nonsuit of the plaint ; the 
• See page M9Sodd^^ case* quoted by Baboo Kishen Kishore 
wanny Adawlut Decisions, ^. ^ . •', . ^ itt 

SSth August 1861. Ghose, IS exactly m pomt We concur m 

the principle therein laid down and dismiss 
the appeal 
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The 1st September 185S. 

Present: 

Sir R barlow, Bart., ) r ^^.- 
J. R COLVIN, Esq., ']J^^' 

H. T. RAIKES, Esq., Officlatmg Jvdge. 

Case No. 616 of 1863. 



Summary Appeal from the orders of Mr. Oeorge Q. Machmtosh^ 
OfidaMng Judge of PwmsaJi^ dated 28ih April and I2th 
May 1853. 

MUSST. ZENUTOONISSA, Petitioner, 

versTis 

SHEIKH DEANUTOOLLAH, Opposite Party. 

Vakeela of Petitioner — Mr. J. O. WaUer, Moontikee Ameer Alee 
and Baboo Kiahen Kiahore Qhose. 

Vaked of Opposite Party — Bahoo Ramapersavd Roy. 

Acts XIX. ^^^ ^7^ ^^^^ ^ death of Busharut, the last mcambent> his 
and XX. of mother, petitioner, applied to the judge of Dinagepore for certificate 
1841 both under Act XX. of 1841, on the 1st May 1852 ; return to notice served 
inv<Mtigatio^ in PurneaJi as well as Dinagepore was made 27th May idem, and on 
into title. The 7th June following, Deanutoollah claimed as heir to Bushanit by 
fonner is to petition, and pray^ for certificate in his name under the same Act 
fol^c^^n^ The judge on 4th September 1852, gave judgment in favor of peti- 
through a tioner. On the 22na May 1852, however, Deanutoollah had apjdied 
summary to the judge of Pumeah for his rights under Act XIX of 1841. On 
iSTTi^r'^irto the 13th July 1853, the judge gave it in his favor, 
provide for The law is not properly applied, the decision of the case vnier 

the security of parties in Dinagepore previously, under Act XX., precludes the 
f^^^^t^' same case being taken up between them under Act ilX, and the 
t]he repreeen- previous decision covers all that could be litigated under the lattar 

tative of a Act. 

^®JJ?*^ Reads the judgment of the Dinagpore court to show that the 

^^^'^* right and title of the petitioner, as well as of Deanutoollah, were de- 

cided in the Dinagepore court. A party has a right to apply 
under Act XIX. or XX. at his option, and according to the exigency 
of his case, not that a party to that case should on being de&tted 
under the provisions of one law, avail himself of the proviaons of 
the other ; my client is in possession and if the opposite party should, 
under color of a certificate obtained in another district, seek 
to oust her, she has a right to apply to the magistrate under Act 
lY. of 1840, and the magistrate is bound under Section XL to 
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take cognizance of the petition of the party in possession, and to 
maintain his possession if proved, and the remedy would not lie 
under Act XJX. of 1841, because Act XX. determines the title, 
and such determination is conclusive to bar the operation of Act 
XIX, in which preliminary question is the determination of title ; 
but that has already been dedded under Act XX and can only be 
contested by a regular action. 

The Court do not consider it necessary to call upon the respon- 
dent's pleader, Baboo Bamapersaud, to answer. 

Judgment. 

We are of opinion that there is a provision made in both Acts 
XIX and XX. for an investigation into title. The object of the 
first mentioned law is to secure a rightful succession, so feu: as that 
right can be ascertained in a summary investigation ; that of the 
second, to provide for security of parties paying debts to the 
representative of deceased persons, or as in Section I., debts which 
are payable in respect of estates of deceased persons ; and again in 
Section III. of the Act " debtors to the deceased ; and shall afford 
full indemnity to all debtors paying their debts to the person in 
whose favor the certificate has been granted.'' It has some times 
been urged, wrongly however, that Section XIII. of this law conflicts 
with the provisions of Act XIX. On closer observation it will, 
however, be seen that the section in question only supersedes it 
protantOy and as far as certificate will reach the powers of a curator. 

A certificate imder Act XX does not convey -any powers of ad- 
ministration, and the only power given by the law is for debts due 
to the estate of the deceased, save in matters set forth in Clause Y II. 
regarding accruing interests on Government securities, Bank 
shares, &C. 

Though the two laws do give fiill authority to the judges of the 
district to make full inquiry as to title, and decide upon that 
as regards the separate purposes of the two acts^ still we do not 
hold that contrary views on the subject of titie, taken by judges 
in the district, am>rd any ground for annulment of the order of 
a judge passed in one district, though contrary to that of a judge 
given in another, on the subject of title. Each order will be good 
for its particular purposea It is to be noted that under Sedion 
IV., Act XX of 1841, the judge is empowered to take security 
from any person to whom he may grant certificate. The appeal 
is dismissed. 
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The 1st Septembkb 1853. 

Pbssent : 

SiE R BARLOW, Babt., \ t ^^. 
J. R COLVIN, Esq., 7'^^«^- 

H. T. R^EES, Esq., OffidaJbmg Judge. 

Case No. 690 of 1863. 



Summary Appeal from the orders of Mr. George 0, MackviUosh^ 
Officiating Judge of Pwmeah, dated 2&th April and \Wi May 
1868. 

MUSST. ZENUTOONISSA, widow of BUSHARUT 

ALEE, DECEASED, PETITIONER. 

Vaked of PetHtioner — Movlvee LvJtfvl Ruhman. 

See preced- MouLVEE LuTFUL RuHMAN at this stage appeared on part of 

ng case. Zenutoonissa, stating she is the widow of the deceased Busbarut^ 

and daims the reservation of her rights to the deceased's estata 

The order passed by the Court will not of course affect her right, 

whatever it majy be. 

The 23rd Septebcber 1853. 

Present: 

Sir R barlow, Bart., 1 , , 
J. R COLVIN, Esq., ^^^9^- 

H. T. RAIKES, Esq., Offidatvng Judge. 
Case No. 686 of 1863. 



^«»M»^»V»^»»^^^»<»^^»»» 



Summary Appeal from the decision of Mr. R. B. Cfarrett, Judge 
ofZiUah Beerbhoom, dated I9ih May 1863. 

SARTTJKCHtJNDER DEY, Petitioner, 

versus 

BHUOUT BHARUTCHUNDER SINGH and others, 
Oppostfe Party. 

VaJceel of PetUumer — Bahoo Ramikipersaud Roy. 

Vaked of Opposite PaHy — Moonshee Alee Afswr. 

The ghat- '^^^ ^^^^ "^^^ referred to a full bench, on the 20th September 
waiee tenures 1863, by Mr. J. Dunbar, with the following remarks : — 
in Beerhoom, « The petitioner obtained a decree for recovery of money due on 
bri^not^ttie ^ kigtbundee agamst Deebeejoy Singh, who was succeeded by 
perty of the Bhurutchunder Singh. In execution a ghatwalee tenure was 



Digitized by VjOOQ IC 



( 901 ) 

attached. The judge released it on the ground that it could not be ghauvais, imt 
held liable. An appeal against his order was brought before this ^"^^^5?^ 
Court, and on the 27th November 1848, the Court, (present Mr. remuneration* 
HawUns,) directed that the decree should be satisfied firom the profits for specific 
of the mehal. Some portion of the money due has accordingly been ^^^J!^!**^ 
realized, but the legality of attaching such tenures having been abiewattad?- 
called in question lately by the revenue commissioner, the judge able fop 
made a reference to this Court on the subject under date the 23rd P«™>'^ ^^^ 
April 1853. He was informed in reply (present Mr. Colvin,) that 
any of the parties whose ghatwalee tenures have been attached for 
private debts, and the Government officer, concerned in the mainte- 
nance of these tenures for public purposes, was competent to bring 
the matter before his court by judicial {^plication upon which, he, 
(the judge,) should pass such orders subject to the usual appeal as 
might appear to him to be legal and proper. 

" The judge accordingly took up the matter on the petition of 
Bhurutchunder Ghatwa^ and on the 19th May 1853, he ruled, 
with reference to the opinions expressed in a letter from Govern- 
ment, dated 23rd April 1821, and one from this Court, dated 25th 
November 1836, in regard to the intent and object of Begulation 
XXIX. of 1814, that a ghatwalee tenure could not legally be held 
under attachment with a view to the liquidation from the profits of 
the debts of the ghatwaL He therefore directed to release the 
petitioner's tenure. 

'^ Against that order the decree-holder has appealed to this Court 

" The case is referred to a full bench to determine, whether the 

ghatwalee tenures of Beerbhoom can be held in attachment, for the 

purpose of satisfying decrees of court from the profits in excess of 

what is required for police purposes." 

Judgment. 
The Court are of opinion that, under the law, the ghatwalee 
tenures of Beerbhoom, being not the private property of the ghat- 
wala, but lands assigned by the State in remuneration for specific 
poUce services, are not alienable or attachable for personal debts. 
A second question might arise in the case, viz,^ whether the 
courts are competent to order the attachment and management, 
through the collectors of estates generally, as a measure adopt- 
ed in execution of decree for the gradual liquidation of debts ; but 
as the above ruling, resting on the special character of the ghatwa- 
lee tenures, disposes of the present appeal, we do not enter in it on 
that wider question. 
The appeal is rejected. 
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The 23ia> Skftekbeb 1853. 
Present: 
Sir R barlow, Bart., ) 
J. R OOLVIN, Esq., J- Judges. 

J. DUNBAR, Esq., j 

a T. RAIKES, Esq., Officiating Judge. 
Case No. 968 of 1852. 



>^^^^^^^^^^^^AAM^^ 



MidceUcmeoiLS Application for review of the calctdatibn of costs 
in Case No. 29 of 1850. 

LOKENAUTH HOLDAR and another, PEirnoNEBS, 

versus 

TEETOORAM HOLDAR^ Opposite Party. 

Vakeel of Petitioners — Baboo SumbhooTiath Pv^ndit 

Vaked of Opposite PaHy — Baboo Kishen Kishore Ghost. 

The petitioners' pleader states his case as follows : — 

^^^dficreed ^^ valuation 01 a suit having been raised by the plaintifib 

^the fr^^ rupees 14,335, the original amount, to rupees 50,000, costs 

amount sued were awarded on that amount (rupees 60,000) though the decree 

i^' SmiTio P*^^^ ^^^ *^® properties sued for was for a less amount In appeal 

^ toSSj de- *o ^® Sudder, it was decided that as the plaintiflfe had no occasion to 

fondant ac- brinff in Controversy the whole of the property, (in proportion to 

cording to tbe ^hicSi the suit had been valued) a decree should be passed with 

JreedTiaiMt ^^^^^ " ^ ^® proportion of the property decreed, on a total valoa- 

him. Under tion of the Guit at its original calculation, viz.^ rupees 14,335, all 

this rule where qq^ arising from the valuation of the suit having been raised by 

^creS^'fa 80 *^® admission of the plaintiflfe to rupees 50,000 being borne by 

diminished as them.'' The officers of the Sudder Court in calculating the costs on 

to *^^ ^ ^^ valuation of the property decreed, cast up a sum total of all ex- 

SeadOT's fees, P^i^s^s incurred in this Court by both parties, and havine fixed the 

the losing de- Valuation of the amount decreed at rupees 10,386, divided that sum, 

fondant wUi total of costs, into two proportionate parts, bearing to each other the 

chltfTOd ac- ^^^^^^ relation as rupees 10,386 bears to rupees 50,000. Such calcula- 

cording to tiou is unjust and unfedr to the parties, because the stamp duties and 

the diminished the pleader's foes are not paid at an uniform rate of so much per cent, 

notoSwr^. ^^^ *^® ^*^ differ with respect to the amount of fees and the scale 

of stamp duty prescribed by law. The losing party should only be 

held answerable for the costs attaching under the law to a suit, for 

the amount actually decreed against mm, and the successful party 

should bear all the other costs arising out of his over-valuation of 

his claim. The pleader then proceeded to state the points specially 

connected with the case before the Court The plaintiffs have been 
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made answerable for ail costs incurred, in consequence oF having 
raised a suit for rupees 14,335 to rupees 50,000 ; on this part of the 
case their application is, that they may only be made to pay so much 
costs as have been dctually paid on account of that over-valuation. 
Baboo Kishen Kishore Ohose, on behalf of the appellant, opposed 
the present petitioner, observed — That the terms of the decision 
passed, bind the plaintiffs, (petitioners,) to pay costs in the same 
proportion as the amount of over-valuation bears to the proper 
valuation assigned to the suit by the Sudder Coiut, and that no 
order can be allowed to operate in the petitioners' favor, without 
an application to the Couii; to review ana alter the decretal order 
passed by it. 

. As the question affected the general practice of the Court, Mr. 
Dunbar was requested to join the Court. 

JUDGBfENT. 

The Court decide that the rule to be observed in future, in calcu- 
lating the costs where less is decreed than the amount sued for, 
Bhould not be, as the practice has been heretofore in this Court, in 
the relative proportion of the amoimt decreed to that dismissed, 
made applicable to the whole amount of costs of suit added up in 
one total sum, but that a losing defendant should pay all the costs 
necessarily attaching under the law to a suit of the amount which 
haa been decareed against him. Under this rule, the whole of the 
stamp of a plaint or appeal, or the whole pleader's fees will be 
charged to a losing defendant, where the diminution in the amount 
decreed, in reference to the amount sued for, may not affect the 
amount of stamp and pleader's fees paid in the suit, as it was actu- 
ally laid. When, however, the diminution of the amount decreed 
may have brought the suit to an amount at which under the law, 
the stamp and pleader's fees paid, would have been less than those 
chargeable on the suit as preferred, then the losing defendant 
would be only answerable for such less amount of costs on those 
accounts. 

All other part of such varying scale of costs would be chargeable 
to the plaintiff 

There are some expenses which do not vary with the amount of 
suit, such as tulabana of witnesses, the stamp paper on which 
vakalutnamas are written, &c., &a, ail such expenses, a losing 
defendant must bear in any case. 

Upon the above ruling, we direct a fresh valuation of the amount 
of costs as between the parties on the principle above laid down. 

We observe that this is no alteration of the decree, afi has been 
contended for by the pleader of the party opposed to the petitioner, 
but only an explanation of the proper mode of carrying out decree 
which award proportional costs. 
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The 27th September 1S53. 
Present : 
J. DUNBAR, Esq., Judge. 
A. J. M. MILLS, Esq., Officiating Judge. 
Petition No. 17 of 1853. 



Applicaiion for review of Judgment, dated lOth January 1853^ 
in Case J\o. 288 of 1851. 

MUSST. KOONDUN BEBEE, Petitioner. 
VaJceel of Petitioner — Neelmwnee Bamerjea. 
Application THIS is an application for a review of judgment in the case of 
•ud'^^Mit ^ Baboo Belasbeharee^ appellant, 'Versus Bebee Imam, decided by a 
rej^tedTon its ^"11 bench, on the 10th of January 1853, see page 38 of the 
meritfl. Sudder Decisions for that month. 

Nedmonee Banerjea, pleader for the appellant, urges two grounds 
for admission of a review of judgment 

J?ir«f,— That as the money was placed with the petitioner in de- 
posit, interest could not be awarded, with reference to the provi- 
sions of Act XXXII. of 1839 ; and 

Secondly,-^ThB,t a copy of an acquittance, which was filed in 
another case, and is now produced, bars all demand. 

Judgment. 
With regard to the first point, the question of liability to pay- 
ment upon the amount of deposit, was folly considered on the trial, 
and we see no reason to doubt the correctness of our decision 
thereon.* 

As regards the acquittance, put in at this late date, and of which 
no mention is made in the pleadings, we cannot now take it into 
consideration. It was clearly incumbent on the petitioner to have 
filed it, or at any rate to have mentioned its existence in the pleadings. 
The appUcation for review is therefore rejected. 
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This decision teas incidentally omitted from the July Number. 

The 21st July 1863. 

Presbht : 

Sir R. barlow, Baet., ) |.^ ,_^ 
J. DUNBAR, Esq, } '^'^^'^' 

H. T. RAIKES, Esq, Officiating Judge. 

Cash No. 173 op 1853. 



Summary Appeal from the order of Mr. W. J. H. Money y Judge 
of Zutah 24i'Pergunnah8, daied \4tik January 1853. 

DOORGAPERSAUD CHOWDREE, Petitioner, 

versus 

TARAPERSAUD CHOWDREE, Opposite Party. 

Vakeds of Petitioner — Messrs. W. Ritchie, J. G. Waller, and 

Kishen Sukha Mookerjea* 

Vakeels of Opposite Party — Moonshee Ameer Alee, Mr. Peterson 
and Baboo Ramapersaud Roy. 

This case was referred to the full bench by Sir R Barlow, 
on the 29th June 1853 with the following remarks :— 

" In order to dispose of this petition it is necessary to revert to the gwie juto of 
earliest papers on the record, which go as far back as the year the Court wa» 
1829, when the case, to which they refer, was before the late "<>* competent 
Calcutta Court of Appeal ^^1%^ ^^ 

" The petitioner had sued Tarapersaud, his brother, in that mesne proiiu 
Court for a 4^ annas share of pergunnah Hoogla in ZilWi Jessore, ^ ^ decree 
pendente lite, the parties being, as they stated in their petition, ^J^if^^^d 
harassed by their disputes about their shares of the ancestral another judge 
property, and unable to meet the heai^ expenses of their law-suits, ^^^ »» ***® 
entered into a compromise of their differences and agreed to divide JjmT of*^ **** 
their father's estate, situate in various districts in the Mofussil as m^ing the 
well as within the jurisdiction of the Supreme Court, into two addition, a 
shares; Doorgapersaud, the elder brother % to take 10 annas, PF^y*8»***^ 

J m 5 xi. i> •^"••o, whom mesne 

and Tarapersaud, the younger 6 annas. protits are 

" The case was thus disposed of in the Calcutta court, by a pro- "wai-ded, and 
ceeding drawn on the basis of the deed of adjustment, and the J^^* awardi ° 
case was removed from the file on the 4th April 1829, and the the amount, °S 
stamp returned. not bamd from 

" Tarapersaud, however, being dissatisfied, appealed to the ^J^^^JJ^^*®" 
Sudder Dewanny Adawlut. The case was brought before better ^advi^ 
Mr. Walpole, on the Slst June 1832, and afterwards before tiiatno mesne 

B 
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• 

^"^^e^der ^^' ^^^» ^^ *^® ^^^ ^^^^^ idem, who, in concurrence with Mr. 

u!e decreed Walpolc, confinned the judgment of the Calcutta Court of Appeal, 
dismissed the appeal of Tarapersaud, upheld the deed of adjust- 
ment entered into by the two brothers and directed possession 
to be given to the parties accordingly. 

^* Tarapersaud then presented a miscellaneous petition in the 
Sudder Court, praying for wasilat, upon which a report was 

SLven in by the officers in the serishta that no wasilat was 
ecreed notwithstanding it was applied for. 

" Mr. Ross, on the 10th September 1832, |»assed order on fliis 
report, giving Tarapersaud mesne profits on his share from date of 
the Sudder's decisions. 

" From this period the question of amount wasilat was at vari- 
ous times before the zillah court of 24-Pergunnahs, before Mr. 
Moore, in 1835, Mr. Mytton, in 1849, Mr. Raikes, in 1850, and 
again in 1851, before Mr. Money, against whose order of the l#th 
January 1853, this appeal, on the part of Doorgapersaud, is brought. 
Intermediately appeals have been brought by one or other of the 
parties to this Court, but the particular points now raised never 
appear, so far as the record shows, to have been formally argued, 
or any order passed on a hearing of the merits, as to the le^dity 
of award of wasilat in 1832 and of interest in 1850. 

" The case of execution of decree has, firom time to time, 
been struck off the file and again revived, so that in fact the 
. dispute, though not actively carried on, has been pending in ihe 
courts for nearly 24 years with little interruption. 

'* It is urged that the decree passed by Messrs. Walpole and 
Ross, on the basis of the deed of adjustment, is one which cannot, 
for many reasons apparent on the face of it, be executed. The 
objections are, I think I may say, valid ; but if it can be execut- 
ed, the Court are bound to execute it. No exception to the 
decree itself can be taken in the case, as it is at present in 
court in a miscellaneous inquiry ; nor can any defect, if there 
be anv in it, be remedied in the Miscellaneous Department. 

*^ The issues to be determined in the controversy now before 
the Courts are : — 

" First, — Whether a single judge of this Court is competent to 
entertain and dispose of the question of wasilat with interest, 
which has already been before many of the judges of this Court 
by whom different orders have been passed? 

** Secondly^ — Whether the order of Mr. Ross in the Sudder 
Court of 1832, September 10th, giving wasilat to Tarapersaud 
in execution, is a legal ord^, which it is imperative on the courts 
' to carry out? 
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^' Thirdlyy — ^Whether the order of Mr. Dick, awarding interest 
on wasilat, dated the 30th September 1850, is like that of Mr. 
Boss, similarly imperative and binding on the Court ? 

" On the first point, I would observe that, when order for 
wasilatwas passed by Mr. Boss on the application of Taraper- 
saud, his colleague, Mr. Walpole was at that time in the Court* 
He was not, as appears from the record, made a partv to that 
order, nor was he consulted, though he was one of the judges 
whose decision was in course of execution, and the decree made 
no provision for payment of the wasilat. The order for wasi- 
lat passed by Mr. Koss aUme must, I hold, be treated as a nullity. 
It should have gone out with concurrence of the two judges 
who passed the original de(^ee, but it was issued hy one amy, 

" The refund of the stamp took the case out of court and there 
was nothing before it, on which application for execution of a 
decree could be foimded. But supposing that the Court could 
recognize and receive the application, 1 much doubt whether 
in execution of the decree, based upon the deed of adjustment, 
any thing beyond the terms of the deed, in which no mention 
whatever of wasilat is made, could be carried out, whether 
all that is in the deed and in the decree of court should be 
and can be carried out, is a question, which I am not prepar- 
ed to decide at the present stage of the case, or in this depart- 
ment. The order is therefore incomplete and inoperative. The 
legitimate consequence of this view of the case, if it be correct, 
is, that a single judge is competent to entertain the objections 
BOW raised by the petitioner, Doorgapersaud. His interference 
does not overrule any order of a former judge. 

<< I have found it necessary to give this short detail, that it 
may be seen what is the nature of the decree and of the 
subsequent proceeding of Mr. Ross, the judge, with whose 
order, it is urged by counsel on the part of Tarapersaud, a 

single judge is not, now compe- 

See case of R^ja Badha Sbama- tent to interfere. If Mr. Koss' 
nund Baboo Buiimd, (Drf^dant,) proceeding of the 10th September 

ADDellant, versus Ranee Indranee, T-^^, ^ t i. j'x* 

g^^s^of Luchmunpewaud Gurg, 1832 be, as I apprehend it is, a 
minor^ (Plaintiff,) Respondoit, de- nullity, the setting it aside can 
cided 7th August 1844. hardly be interference with an 

And naffe 429, Decision for Au- "«**"J ^ ^ i al i 

gurt 185^ order of court. In the appeals 

And again page 424, DecUioDBof noted in the margin, it has 

*^*?' 101 T>««n^. <tnA been ruled that the bench finally 

Ai^iss^"^ ' ^ ' disposing of the appeal is not 

bound by any intermediate orders, 
of a former bench of judges in the same case. So far has 
this principle been carried, that, in one instance where a judge 
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ruled that the limitation law did not apply and remanded a 
case for decision on its merits, another bench held, on the return 
of the cas^, that that law was applicable to it, and dismissed 
the plaint on that ground. 

'' Similarly in miscellaneous cases* in execution of decree, 

the Court will not, under certain 

• See case of Oma Datt, 28th Mardi circumstances, recognize a de- 

Where Mr. Hawkins refused to pro- cretal order. 

ceed on the ground that the decree couid These precedents are quotod 

not, for want of specification, be exe- by petitioner tO show that, un- 

^^^.X^it^j^J^^'^t^ til M'^. judgment is pa^d, 

the cognizance of a smgle judge 
is not barred ; and I am of opinion, to justify the Court in dealing 
with the case as it is now brought before it, but if my view, 
that there is no order, that is, no complete imperative and legal 
order, on the point of award of wasilat recorded, and the claim 
to wasilat in execution be shown to be beyond the provisions 
ef the original decree of the two judges, there can, I apprehend, 
be no doubt of a single judge's competency to entertain the olgec- 
tions of the petitioner. 

" It will be borne in mind, that the action was for possession of 
4^ annas share of pergunnah Hoogla in one zillah, Jessore, the 
remaining, and by fer the lai^er portion of the property brought 
within the provisions of the decretal order, was corum nonjudice, 
but notwithstanding, it too was made subject in execution of the 
Court's judgment, and tliat without any application expressed or 
implied, on the part of the litigants, and the award of wasilat is 
by Mr. Ross' summary order, extended to this portion also. 

'' The question is, could wasilat be given, as it was upon any 
portion of the property whether in litigation or not. 

"The Circular Order of 11th September 1829, gives in the mode 
therein laid down, relief in cases of omission or defect in decrees 
passed by the courts. But it may be asked, is there any omission 
or defect in a decree which is silent as to wasilat, when wasilat 
was neither alluded to in the original pleadings, by either of the 
parties to the case, nor in the deed of adjustment which was the 
basis of the decree in that case. 

'' But in deference to the part which has been taken in execution 
of this decree by numerous judges of this Court, all of whom have 
evidently proceeded upon the understanding that the order issued 
by Mr. floss, solAiSy had all the force of authority and of law, I 
think it advisable to refer the question of award of wasilat, under 
the particular circumstances already noted, for the decision of a 
full bench. Should Mr. Ross' order be held to be of no effect, any 
fiirther steps in execution, will be unnecessary. If, on the contrary^ 
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it be detennined that waailat is to bo given, inquity as to 
the proper amount to be awarded must be made, ana the other 
question of interest upon the wasilat will then have to be decided. 

" It has been argued, on the one hand, that interest necessarily 
follows as a consequence on the allowance of wasilat ; on the 
other, that such is by no means a necessary result It is contested 
by counsel on part of Tarapersaud, that every thing consequential 
on a decree must be carried out in its execution, such orders not 
in any way adding to, varying or subtracting from, the original 
decree. Doorgapersaud urges, that the wasuat and the interest 
thereon now claimed, are most material additions to the originsd 
decree, and a variation of its terms, which upon the principle 
admitted by the opposite party, renders the orders for their award, 
by whomsoever passed, void. 

'^ The order for interest is to be {oxmi first, in a chittaof the 
30th September 1850, bearing the signature of Mr. Dick. On 
view oi that proceeding, I feel satisfied that the interpolation (for 
it is a clear interpolation) of the words mayee sood, in the Ver- 
nacular proceeding alluded to, must be held to bar any claim on 
the score of interest Mr. Dick's memorandum in his own hand- 
writing contains no such provision for payment of interest. The 
prayer of the petition, on which his order was passed, was for wa- 
silat onlyy but Mr. Dick refused to ]^ass any orders at once. 
The petitioner was referred to the zillah judge in the first instance 
for papers of collection, without which no amount could be fixed ; 
on their being filed, wasilat (only is mentioned) in the mode laid 
down by certain cases quoted, according to the hustbood papers 
in the mofiissil, would be given. It is above the words hustbood 
p^tpers, thai the words mayee sood are interpolated, they bear no 
signature of Mr. Dick to show that they had been omitted by mis* 
ti^e, and were subsequently with his knowledge added, nor is it 
St all probable that words of so great importance (in this case co- 
vering rupees 70,000) should have escaped the memory of the wri- 
ter of the proceeding ; at all events, if they did, he would have 
been most careful to have obtained Mr. Dick's signature to 
the interpolation, in order to the authentication of the proceeding 
as it now appears on the record. The context, however, of Mr. 
Dick's memorandum in English, clearly shows that he save no 
such order. Interest was not asked for, nor, as has alreaay been 
observed above, was there any use made of the word interest till 
after issue of the said order to the mofussil authorities. It must 
be remembered that a copy merely of the order is sent out fix>m 
the Court's record. A view of the chitta which remains in the 
Court's hands could only disclose that the proceeding was not to 
be relied on, and that some one had tampered with it Should 
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the Court then award wasilat, interest with reference to the reasons 
I have given, cannot, I am df opinion, be granted in thb case. 

'^ I come to this conclusion upon the ground that the manifest 
interpolation in the Vernacular proceeding, and Mr. Dick's 
memorandum in his own hand-writmg, equsJly establish that 
award of interest was not a part of his order. 

'' It is unnecessary for me, at this stage of the proceeding, to 
enter upon the arguments preferred by the parties to the cause, as 
to the competency or otherwise of a court to award wasilat after 
judgment passed under the Circular Order, 11th September 1829, 
and interest thereon at a subsequent date in execution of decree. 
The groimds upon which this reference rests are, jlrsty the 
incompleteness, and therefore inefficacy of Mr. Ross' order of 
the 10th September 1832, and secondly^ the grave doubts 
which cannot but arise on view of Mr. Dick's proceeding of the 
SOth September 1850, as to the genuineness of the order for 
interest. Should a full bench be of the same opinion as I hold, 
on these two points, after hearing the pleaders, but little remains 
to be done, of course, however, both parties must be heard in 
support of their future pleas as to amoimt of wasilat and the 
interest added to it ; if the bench do not agree with me in thinking 
the orders, as they stand now on the record, incomplete and illegal 
to the award of wasilat and spurious as to that of interest'' 

In continuation of the above note and in accordance with its 
directions, the following remarks are added. 

Upon the hearing of the case which has been again brought 
forward this day, Mr. Waller for the petitioner^ urged— That 
the decree of Mr. Walpole and Mr. Koss, in concurrence on 
5th July 1832, could not be considered a decree such as can 
be executed, for the terms of the decree go beyond the 
prayer of the parties, as set forth in their deed of adjustment 
before the Calcutta Court of Appeal, and confirmed by the 
Sudder Court on the appeal of Tarapersaud, when his appeal 
was dismissed. He further urged, that execution could not 
be taken out, as the case was struck off the Court's file and the 
stamp refunded, this return of the stamp by the provisions of the 
last paragraph of Article X., Schedule B., Regulation X. of 1829, 
shows that the case was no longer in Court, and process of execution 
cannot therefore be put in operation. He argues that Mr. Ross 
^one, without the concurrence of Mr. Walpole, could not enlaige 
the terms of the decree, for it is pleaded, the order for wasilat is a 
part of the decree and merely the consequence of it ; and that 
the order for interest, passed by Mr. Dick, is opposed to the 
exposition of the law on the question now before the Court, as laid 
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down by the Court at large on the 1st October 1850, in the case 
of Rungmala Chowdrain, wherein it is ruled that interest can be 
given on the mesne profits only from date of ascertainment of 
amount of mesne pronts; and that it could not be awarded from 
date of decree or from any anterior period, because no mention of 
such interest is to be found in the decree itself. 

Baboo Ramaporaaud, contra, refers to the decision of this 
• 7th J 1863 ^^^^ ^^ 7*^ ultimo*, to show that it was quite 
^^ ' within the competence of Messrs. Walpole and 
Ross to pass a decree in the terms of their judgment, and that 
the entire provisions of the deed of adjustment can be carried 
out in execution of their judgment. He relies on the Circular 
Order of Uth September 1829, as one which empowers a judge to 
award wasilat, and sanctions the order passed by Mr. Koss 
alone, acting in execution of decree. This order too is final for 
no review of it has ever been applied for. The execution of 
decree has been three times revived and the order for wasilat 
has not been impugned. Moreover, the petitioner's admissions 
in the several instances when he has appeared to contest the 
amount wasilat which should be awarded, is a bar to taking 
the objection now raised for the first time, that no wasilat can 
be awarded. The estoppel is clearly proved by the decision at 
page 276, of the Sudder Dewanny Adawlut Decisions of the 4th 
April 1848, which is a precedent exactly in point. The par- 
ties have constantly joined issue on the point of law now taken, 
and must be presumed to have been fully aware of the law, for 
^orance of law cannot be presumed, and their consent to pay- 
ment of some wasilat necessarily follows. 

On the subject of interest it is to be observed that Mr. 
Dick's order must stand as it is, as it bears his signature. The 
words are said to be interpolated in one place, but there are in 
the proceeding other words in connexion with interest, which go 
to remove the doubt that there was any fraudulent interpolation 
of those words '^ mayee sood.'' My client did apply for interest on 
wasilat, quoting Mr. Dick's order as a precedent for its awardi 

Mr. WaUer, in reply, observes. — That the case of 4th April 1848, 
is one in which procedure of the courts is simply under consi* 
deration, it was ruled by that decision that the petitioner, 
plaintifi^, having remained silent as to certain irregularities, said 
to have been committed in the court of first instance, and appeared 
in the case which was disposed of on its merits in the lower 
courts, the defect in the judge's proceedings, previous to remand* 
ing the case, were cured. 

He also files a proceeding of the 1 4th instant of this Court, 
present Mr. Colvin, wherein a party, after the lapse of nineteen 
years after decree, on litigation on the amount wasilat to be award- 
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ed, was permitted to f&U back upon the w<»rdi]ig of the decree, 
under which he claimed total exemption from wasilat, having 
never before taken that objection. 

JUDQMENT. 

The arguments of both parties having been fuHy heard, the 
Court are unanimously of opinion that the authority of a single 
judge, to deal with this case, is not barred, as however the res- 
pondent's pleader now waives the point on which objection was 
at first taken, no further remarks are called for. 

On the subject of wasilat, we are of opinion that Mr. Ross' 
order, aohia, is not of itself and without the concurrence of Mr. 
Walpole, the other judge who passed the original decree, a com- 
plete order binding by law, the execution of vdiich is obligatory 
on the Court. 

It has been urged that the order for wasilat is a secessaiy 
consequence of the decree, but it is altogether silent as to wasila^ 
equally so is the deed of adjustment on which that decree is spe- 
cially founded. It is to be fairly inferred that the parties had no 
intention of requiring from each other an account of mesne profits ; 
the object of the deed was, as it sets forth, to settle all disputes, 
and had the question of wasilat in execution of the decree, been 
left an open question, a source of endless dispute, as the result 
has shown, would have been still available, such as might nulliiy 
the deed altogether. All mention of wasilat was, thereforey we have 
reason to conclude, purposely omitted ; and the ex-parte order ob- 
tained by Tarapersaud was, we hold, an addition to, and variation 
of, the original decree noted, which in its very terms is explicitly 
restrictive to the enforcement of the conditions of the deed. 

The argument of the respondent's pleader, that the petitioner 
has, by consent, indirectly, that is by contesting amount wasili^ 
barred any plea, such as is now raised against the claim of wasi- 
lat altogether, is not, we think, valid. If the appellant has 
not previously pleaded that no wasilat can, under the decretal 
order of Messrs. Walpole and Ross, be awarded, the omission to 
bring forward that argument cannot be converted into consent 
of the petitioner to pay the amount wasilat demanded. He states, 
that none has been paid, and the matter has always been up to 
the present moment s^-mdice. If the petitioner has teen better 
advised than he was at the earliest stage of th^ litigation, and if 
the Court come to the determination that the order for wasilat 
cannot be carried out for either of the reasons already given, he is 
of course entitled to exemption from the claim. 

As we have rejected the respondent's claim to wasilat, th« 
question of interest arising out of it also falls to the ground. We 
reverse the orders of the judge of 24-PeJrgunnahs, and pass judg^ 
ment in favor of the petitioner. 
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The 17th November 1853. 

Peesbnt : 

Sir R. barlow, Bart.,) 

J. DUNBAR, Esq., VJudaes. 

A. J. M. MILLS, Esq., j 

Case No. 5 op 1853, 



Special Appeal from the decision of Mr. W. SL Quintin, Additional 
Judge of Ttrhoot, dated 5th July 1852, reversing a decree of 
Pundit Dataram, Moonsiff of Durbhunga, dated Srd April 1850. 

BHAIGUT SINGH and others, (Plaintiffs,) Appellants, 

versus 

KHURXJGNARAIN SINGH and others, (Defendants,) 

Respondents. 

Vakeel of Appellant — Moulvee Murhumut Hossein. 

Vakeel of Respondents — Baboo Roy Sreenath Sein. 

This case was admitted to special appeal, on the 11th January Co8t« cannot 
1853, under the following certificate, recorded by Sir R. Barlow ^^g^i^ird 
and Mr. Welby Jackson: party, T^^ho in- 

« The plaintiff sues defendants for a share in an estate. ^*^ ^^^®" 

**The defendants confess judgment ri^ht, when the 

" A third party urges that the defendants have no right whatever J^^^*^ 
in the thing sold, and could not sell it claims confees- 

" The moonsiff declares the statement of the third party established, « judgment. 
and dismisses the claim. 

" The judge, admitting the fact to be as found by the moonsiff, 
reverses the decision and gives an award against the confessing 
defendant, with reservation of the rights and interest of the third 
party, but declares the respondents, among whom are the present 
petitioners, the third party, liable for costs. 

" It is evident that the costs cannot be legally given against the 
third party, under the circumstances of the case ; and we would 
admit the special appeal to try whether the decree ought not to be 
amended on this point " 

Judgment. 

We are of opinion that costs cannot, under the circumstances of 
the case, as stated in the certificate, be awarded against the third 
party. We therefore amend the decree of the judge, and release 
the petitioners from charge of costs. 
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Tab 17th November 1853. 

Present : 

Sir R. barlow, Bart.,") 

J. DUNBAR, Esq., V Judges. 

A. J. M. MILLS, Esq., j 

Case No. 53 of 1853. 



Special Appeal from the decision of Movlvee Syud Abbas Ake 
Khariy Principal Sudder Ameen of Dacca, dated 2Sth June 1852, 
affirming a decree of Moulvee Imdad Alee, Moonsiff of Poragacka, 
dated 20th January 1851. 

ISSXJRCHUNDER PAUL and others, (Defendants,) 

Appellants, 

versus 

KISHENGOBIND DEB, (Plaintiff,) Respondent. 

Vakeel of Appellants — Moulvee Murhumut Hossein. 

Vakeel of Respondent — Baboo Kishen Sukha Mookerjea. 

This case was admitted to special appeal, on the l^th February 
1853, under the following certificate, recorded by Sir E. Barlow 
and Mr. J. Dunbar : 

" The plaintiff, Kishengobind Deb, sued the petitioners for balance 
of rents from 1240 to 1251, and obtained decrees in the courts of 
the moonsiff and principal sudder ameen. In answer to the plaint, 
the petitioners admitted that the lands, for which the arrears were 
claimed, denominated howala Rammohun Paul, did originally 
belong to talook Kirteenarain, the property of plaintiff, and that 
they had paid rent to him. 

" They urged, however, that the howala had been included in a 
resumption of jageer Sadoolla, when a settlement was made with 
them, the petitioners, from which time they had paid their rents into 
the collector's office. The principal sudder ameen does not deny 
the resumption or payments so averred, but gives judgment against 
the petitioners, on the grounds that they were the parties through 
whose instrumentality the lands had been measured by the revenue 
officers and incorporated with the jageer. If the facts are as sta^ 
on the record, some portion of the rent claimed must be deducted, 
on account of the payments made by the petitioners to the Govern- 
ment, subsequent to the resumption of the lands ; but the princijw 
sudder ameen has held them answerable to the plaintiff for the 
whole amount, in the way, as it were of penalty for the part alleged 
to have been taken by them in causing the resumption of the lands. 
We admit a special appeal to try whether the decision of the princi- 
pal sudder ameen can be upheld under the above circumstances. 
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Judgment. 

We are of opinion that the principal sudder ameen has gone 
beyond the record, in awarding payment of rent by the appellants, 
on the ground that they were instrumental in having the lands 
resumed and incorporated with another raehal. The case should 
be disposed of on its intrinsic merits. The claim is for rent, and 
it is for the principal sudder ameen to ascertain, whether the land 
were in the occupation of the parties sued, and if so, to whom the 
rent is justly and legally payable. We reverse the decision of the 
lower court, and remand the case to the principal sudder ameen to be 
disposed of with reference to the above observations. 



The 17th November 1853. 
Pbesent : 

Sir R. barlow, Bart.,) 

J. DUNBAR, Esq., VJudaes. 

A. J. M. MILLS, Esq., j 

Case No. 86 op 1853. 

Special Appeal from the decision of Mr. W. Luke^ Judge of Zillah 
Midnapore, dated 26th July 1852, reversing a decree of 
Khyrat Hossein^ Sudder Moonsiff of that District^ dated 4:th 
September 1851. 

HURMOHUN GOSAIN and otrers, (Dependants,) 

Appellants, 

versus 

RAMKISHANUND MOHUNT GOSAIN, (Plaintipp,) 

Respondent. 

Vakeel of Appellants — Roy Sreenatk Sein. 

Vakeels of Respondent — Baboos Ramapersaud Roy and Kishen 
Kishore Ghose. 

This case was admitted to special appeal, on the 14th March 1853, Remand as 
under the following certificate, recorded by Sir R. Barlow and f^ove. a right 

n* A r -hjr ik/fn o ' •' to alms and 

Mr. A. J. M. Mills: offeriiig8,which 

** The particulars of this case will be found at page 91 of the ?'® ^^^'^^^'Zji 

Midnapore Decisions for 1852. no?be°en}brced 

" The action is brought to recover the amount of alms and the by the courts. 

value of intestate property, alleged to have been appropriated by 

the defendants, to which it is stated they had no right or title. The 

defendants plead their right to the same. 
" The moonsiff rejected the plaintiff's claim on the ground of a 

bywusta, which declares that the person who administers the muntra, 

which, in this case, was not performed by the plaintiff, had the best 

title to the things claimed. 
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^^ The judge was of opinion that the plaintiff had conclasively 
established his right to the property^ and reversed the decision of 
the lower court 

'^ A special appeal is admitted to try whether the claim in the 
plaint of this case be valid or not" 

Judgment. 

SiE R. Bablow and Mb. A. J. M. Mills. — We are of opinion 
that the plaintiffs claim cannot be admitted. The petitioners are in 
possession of certain property, which plaintiff claims upon the ground 
that the deceased parties were his disciples, and being bjragees, 
their effects fall to him as gooroo. 

The defendants have possession of the property under similar 
claim, and plaintiff endeavours to recover the alms, offerings and 
intestate property so held by them. 

It has been laid down by the Court that a right to alms and 
offerings cannot be enforced, being voluntary donations. The 
claim of such individuals to the property of their followers, who die 
intestate, is not admissible under the Regulation law. We, therefore, 
reverse the decision of the lower courts, and pass judgment in favor 
of the petitioners with costs. 

Mb. J. DuNBAE. — I am of opinion that the claim, as laid in the 
plaint for alms and offerings, will not lie ; but as the record shows 
that the Government prefers no claim to the intestate property, I do 
not see why the Court should not decide on the question of right 
between the two claimants ; indeed, it seems to me, that it is desirable 
and expedient that it should do so. The judge holds it to be 
established, that property left to disciples is the right of the 
plaintiff. I would uphold his judgment, so far as it aJSfects such 
property. 
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The 17th Novembbb 1853. 

Present : 

Sib R. barlow, Bart.,) 

J. DUNBAR, Esq., }Judffes. 

A. J. M. MILLS, Esq., ) 

Case No. 154 of 1852. 



Special Appeal from the decision of Moulvee Mahomed Nazim Khan^ 
Additional Principal Sudder Ameen of Zillah Dacca^ dated \9th 
May 185 \, reversing a decree of Baboo Nyaruttun Mullichy Moonsiff 
of Naraingunge, dated 28/A December 1850. 

SUDHASHIB BANERJEA and others, (Dependants,) Ap- 
pellants, 
versus 
JAKEER KHAN and others, (Plaintiffs,) Respondents. 

Vakeel of Appellants — Baboo Chundemauth Dey, 
Vakeel of Respondents — Moulvee Aftabooddeen Mahomed. 
This case was admitted to special appeal, on the 17th March . AooUector 
1852, under the following certificate, recorded by Messrs. Mills tent^toq?^ 

and Mytton : the sale of pro- 

" The plaintiflFs in this case, viz., Jakeer Khan and his gomashta, SS^SJ 

Golokchander Pal, had distrained the property of certain ryots. «nder R^ia- 

Sudhashib, the defendant, on this, represented to the collector at'thl'iMton^ 

that the property was under attachment in execution of a Regu- of a third party 

lation VIL 1799 decree held by him. The collector issued orders Tntereyi^^t^^ 

to the sale commissioner to stay sale of the property. He replied bond before the 

that it had already been sold. The collector treated the distraint coS^oner 

as collusive and fraudulent, and holding that the property had under Act x. 

been previously attached in execution of a decree of his court, °hwA «,i?' 

,*,-•; , ,, , ,^1 stitute a sum- 

quashed the sale, and restoring the purchase money to the pur- mary suit. 
chasers at the sale, caused the property to be replaced in statu quo 
ante the sale. The plaintiff brings his action to reverse these 
proceedings of the collector. The moonsiff dismissed the suit, but 
on appeal by the principal plaintiff, the additional principal sud- 
der ameen reversed his decision, holding that the collector had acted 
without jurisdiction. It does not appear that they were held un- 
der any specific law, and we think that it is a point of some doubt 
whether his court has an inherent power to protect the attach- 
ment by virtue of its decree in the manner he Ad. 

" We therefore admit a special appeal to try the following points : — 
First — Distrained property having been sold under the usual 
formalities, can a collector legally quash that sale and recover the 
proceeds at the instance of a tnird party, on the plea that the pro- 
perty was, at the time of distraint, under attachment in execution 
of a summary decree held by that party? 
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Secondly. — A suit having been jointly instituted by a landholder 
and his agents can an appc^ from the landholder alone be admitted 
and proceeded on ?" 

Judgment. 

On the first point we are of opinion that the collector acted 
without jurisdiction in quashing the sale of property, formally dis- 
trained under Regulation v. of 1812, at the instance of a third 
party, that party not having entered into a bond before the collec- 
tor or commissioner under Act X. of 1846, to institute a summary 
suit against the distrainer and the defaulter. The collector had 
no inherent power as a judicial court to protect his attachment, 
by virtue of his decree in the summary manner he did. 

On the second point we decide, that an appeal from the land- 
holder, who is the principal party in the suit, was alone admissible. 
The special appeal is dismissed with costs. 



The 17th Kovbmbeh 1853. 

Present : 

Sib. R. barlow, Babt.,") 

J. DUNBAR, Esq., \ Judges. 

A. J. M. MILLS, Esq., J 

Case No. 179 of 1853. 



Under the 
Hindoo law, 
on a son dyingf 
before his 
father, the 
eon's widow 
is precluded 
from claiming 
ancestral pro- 
perty, as heir 
to her hus- 
band. 



Special Appeal from the decision of Syud Abbass Alee Khan^ Princi^ 
pal Sudder Ameen of Daccay dated 30ih August 1852, affirming a 
decree of Gopeemohun Bog, Moonsiff of Manickgunge, dated 
^tk September 1851. 

MONEEMOHUN BOSE and others, (Defendants,) 
Appellants, 

versus. 

DHUN MONEE, (Plaintiff,) Rsepondent. 

Vakeel of Appellants — Murhumut Hossein. 

This case was admitted to special appeal, on the 18th April 
1853, under the following certificate, recorded by Sir R. Barlow 
and Mr. J. R. Oolvin : 

" Plaintiff sues defendants for possession of lands and cattle left by 
her husband. Defendants pleaded that plaintiffs husband died before 
his father, consequently she was not entitled to inherit from him. 
The moonsiff decreed for plaintiff, with reference to an answer filed 
by the defendants, in another case, in which the present plaintiff 
had sued him for maintenance, and in answer it was urged that she 
might take it from her husband's estate. Defendants would not 
object 
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" The principal sudder ameen upheld the decision^ declaring that 
no bywusta was necessary^ though the moonsiff had taken one^ and 
recorded that, in his opinion, the answer referred to by the 
moonsifF in his judgment, was a sufficient ground for decree in 
plaintiff's favor. 

" On the back of the application for admission to special appeal, it 
is urged that appellants not being in possession of the plaintiff's 
deceased husband's estate, they did not make any objections to her 
daim for maintenance in the other case, they merely said she might 
realise it from her husband's estate. The pleader urges that her 
husband could have no estate. 

" We admit a special appeal to try the effect of the pleading of 
defendants in their answer to plaintiff's claim to maintenance, upon 
the present suit between the same parties." 

Judgment. 

We are of opinion that that there is no such clear admission of 
plaintiff's right in the other case, which she brought against the 
defendant for maintenance, as would amount to an admission of her 
right, barring the defence made by him in this case. The lower 
courts have relied in this admission, as they called it, and given 
judgment in her favor. We decree for the petitioner, and reverse the 
decisions of the moonsiff and principal sudder ameen, with costs, 
as we hold that the plaintiff's claim is altogether inadmissible under 
Hindoo law, by which a son dying before his father, the son's 
widow is precluded from claiming ancestral property, as heir to 
her husband. 
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An annual 
notice is not 
necessary 
under Section 
IX., Retalia- 
tion V. of 1812, 
to entitle a 
zemindar to 
enhanced 
rents. 



The 17th November 1853. 

Present : 

Sir R. barlow, Bart,) 

J. DUNBAR, Esq., > Judges. 

A. J. M. MILLS, Esq., J 

Case No. 591 of 1852. 



Special Appeal from the decision of Mr. W. J. H. Money ^ Judge of 
2A-PergunnahSf dated 5th August 1852, affirming a decree of 
Roy Hur Chunder Ghose^ Principal Sudder Ameen of 24-/Vr- 
gunnahs, dated ISth November 1851. 

JOYNARAIN BOSE, (Plaintiff,) Appellant, 
versus 
ANUNTRAM BANERJEE, (Defendant,) Respondent. 

Vakeeb of Appellant — Baboos Ramapersaud Roy and Kishen 
Kishore Ghose. 

Vakeel of Respondent— Baboo Exshen Sukha Mookerjea. 

This case was admitted to special appeal, on the 21st December 
1852, under the following certificate, recorded by Messrs J. Danbar 
and A. J. M. Mills : 

** This suit was tried and disposed of by the judge of the 24-Per- 
gnnnahs, on the 5th August 1852. The details of the case and the 
judgment will be found at pages 86 and 87 of the published de- 
cisions for that month. 

'^ The application is made and admitted on the following grounds:— 

First — Whether in a suit for enhancement of rent oh notice, and 
for arrears accruing subsequent to the date of such notice, calcalat- 
ed at the enhanced rate, a fresh notice for each year on account of 
which the rent is claimed, is necessary under Section IX., Regulation 
V. of 1812? 

Secondly. — If it be ruled that such a notice is required, then, 
whether a suit so instituted should be nonsuited in totOy or, whether 
the suit would at all events stand good for the demand of the first 



year, 



after the notice?" 



Baboo Kislien Kishore Ghose, for petitioner. — ^The judge has made 
a mistake in supposing that the notice served by my client was for 
one year only. Refers to case of Ramchurun Goohoo, Sudder 
Dewanny Adawlut Reports, page 538, dated 17th June 1848. 
The fysala on which the lower court rely, that of 1st April 
1851, page 81, Lall Beharee, appellant, and nonsuit petitioner, nas 
no bearing on the point in thjs case, for no decision on that point 
was passed. It was disposed of on other issues. 
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But as to the real merits of this case, whether notice must be issiled 
annually for enhanced rent The intention of Regulation V. of 1812 
is that the ryot shall be previously informed of the claim, which the 

Earty under whom he holds proposes to claim excess of rent from 
im. No precedent of the Court will be produced, declaring that 
in the absence of an annual notice for enhancement, the claimant is 
to be deprived of his right subsequent to the issue of a notice ; at 
all events orders of nonsuit cannot be upheld. I was entitled to 
enhanced rent for the year in which notice was admitted to have 
been served. 

Bahoo Kishen Suhha MookerjeOy contra. — Section IX., Regula- 
tion V. of 1812, sets forth that notice shall be served on or before the 
month of Jeyt, notifying the specific rent under the landholder's 
right of enhancing it, to which the ryot will be subject for the 
ensuing Fuslee, or for the current Bengal year. This means for one 
year only. 

Judgment. 

The object of the law is to give notice to the ryot, of the land- 
holder's demand against him for enhanced rents. Had it been 
deemed necessary by the legislature that annual notice should be 
issued, the law would in plain terms have laid down the rule. In 
the absence of any such requisition, we are of opinion that a notice 
is suflScient ; such has been the ruling of the Court in previous 
cases, and we would not act in contravention of the practice, which 
we hold to be conformable to the intent and spirit of the law. 

We decree the appeal, and reverse the decision of the lower courts. 
The case must be remanded to the principal sudder ameen to be 
decided on its merits, with advertence to the above remarks, and 
will be taken up without reference to its number on the file, as it 
has been so long pending. 

The 21st November 1853. 

Present : 

A. J. M. MILLS, EsQ.,1^ , 
H. T. RAIKES, Esq., /•^"^^^*- 

Petition No. 498 op 1853. 

In the matter of the petition of Musst Ameerun and others, filed in a suit for 

in this Court on the 21st July 1853, praying for the admission of oS^Sent 

a special appeal from the decision of Mr. W. Travers, additional revenue paid 

judge of Behar, under date the 18th April 1853, reversing that of ^|^^^^j^'^"^^^ 

Moulvee Mahomed Rafiq Khan, principal sudder ameen of that Kiestate'if the 

district, under date 24th January 1851, in the case of Sheikh f/to°the^e^ct 

Ahmud Hossein, plaintiflT, versus Musst. Ameerun and others, peti- that thenfon^ey 
doners, defendants. « wm coUected 
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the defendants 
should be re- 
quired to 
prove their 
averment. 



J'om the de- It is hereby certified, that the said application is granted on the 
BhlrTof rente, following grounds : 

♦h« ,iAft>n<ift,if« 'pjjQ judge's decision in this case will be found at pages 62, 63 
and 64, of the printed Decisions of Zillah Behar, for the month of 
April last 

The plaintiif, in this case, sued the defendants for rupees 
1392-12-7-13, principal and interest, on account of Government 
revenue from 1240 F. S. to 1252 F. S. from an 8 annas share of 
mouza Akburpore Oogawa, alleged by the plaintiff to have been 
due from the defendants, but paid by him as joint proprietor in 
the estate. 

The defendants alleged that the revenue paid by plaintiff on 
their account, had been collected from their share, and was therefore 
not claimable by plaintiff, as payments made from his own funds. 

The principal sudder ameen decreed in favor of the plaintiff; 
the judge has reversed the decision, on the ground that the revenue 
receipts filed by plaintiff in proof of his claim are drawn up in 
express acknowledgment of revenue, on account of Akburpore 
Oogawa, remitted by Ahmud Hossein (plaintiff,) Asgur Alee and 
Ameer Alee and other maliks and malgoozarSy and that nothing 
definite can be extracted from such documents relative to the de- 
fault of any individual shareholder, while " the fact of holding 
possession of them leads to nothing conclusive, since many share- 
holders could not be the depositories of one and the same thing.' 
The judge also suspects fraud on the part of the plaintiff, from unex- 
plained delay, in bringing the suit and the otherwise unaccountable 
absence of a material witness. 

The special appeal is made on the ground, that as the defence 
admits that the payments of Government revenue were made by 
the plaintifi, but collected by him from defendants' share in the 
joint estate, and defendants allege their ability to prove this, that 
the judge should have called upon them to do so, instead of dis- 
missing the claims on the grounds that the dakhilas, filed by the 
plaintiff, did not establish the claim. 

On perusing the reply of the defendants in this case, we find that 
a defence to the above effect was set up by them. As the de- 
fendants, therefore, admitted that plaintiff had paid their share of 
the Government revenue, but averred that plaintiff also collected it 
from their share of the rents, issue was joined on that point, and 
the judge should have required proof from the defendants in sup- 
port of their averment, and the result should have determined the 
judgment 

We therefore remand the case to the judge for re-trial, with 
reference to the above remarks. 
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The 21st Novebcber 1853. 

Pbesent : 

A. J. M. MILLS, Esq., 1 , , 
H. T. RAIKES, Esq., /^^^i?^*- 

Petition No. 500 of 1853. 



In the matter of the petition of Musst Jntnee Bebee, filed Remand 
in this Court on the 25th July 1853, praying for the admission of ^th reference 
a special appeal from the decision of Moulvee Mahomed Saem caw.^"^^^ 
Khan, principal sudder ameen of 24-Pergunnahs, under date 
15th April 1853, reversing that of Mr. H. S. Thompson, sudder 
moonsiff of that district, under date 25th May 1852, in the case of 
Musst Jutnee Bebee, petitioner, plaintiff, versiis Gobind Chunder 
Dutt and others, defendants. 

It is hereby certified, that the said application is granted on the 
following grounds : 

The admission of a special appeal in this case, is applied for on 
the same grounds as in the case of the same special appellant, versus 
Chunder Boidee, which was by orders of this Court, dated 2nd 
August 1853, remanded for re-investigation to the principal sud- 
der ameen, and for the reason therein recorded, we admit this 
special appeal, and remand the case for a fresh decision. 



The 21st November 1853. 

Present : 

A. J. M. MILLS, Esq., 1 y- , 
H. T. RAIKES, Esq., /-^"^i/^*- 

Petition No. 513 op 1853. 

In the matter of the petition of Surroop Chunder Khur Mistree, ^ ^i^.^ ^^^ 
filed in this Court on the 25th July 1853, praying for the admis- rent on aku- 
sion of a special appeal from the decision of Kassessur Mitter, K'^spKt 
second principal sudder ameen of 24-Pergunnahs, under date should be dia-* 
2nd April 1 853, modifying that of Mr. W. Wright, moonsiff of Chokee ^^"^^^tS^' 
Sulkea, under date 13th August 1852, in the case of Charoo Chun- the defendant 
der Mujoomdar, plaintiff, versus Surroop Chunder Khur Mistree, ^^^^^^^ 
petitioner, defendant based. 

It is hereby certified, that the said application is granted on the 
following grounds : 

The plaintiff sued the defendant (special appellant,) for rent in 
the moonsifi's court, due under a kubooleut alleged to have been 
executed by the defendant 
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The defendant denied execution of the kubooleut, and alleged 
possession of his lands under pottah, and payment of all ihejumma 
due to plaintiff, according to the terms of it 

The moonsiff dismissed the suit on the ground that the hubooUut 
was spurious. 

The principal sudder ameen agreed with the moonsiff, regarding 
the spuriousness of the kubooleut, but decreed to plaintiff the 
amount of rent admitted by the defendant to be the jumma of his 
holding, on the ground that defendant's dakhilas were not trust- 
worthy. 

The special appeal is made on the ground, that as the plaintiff 
failed in the lower court to establish the kubooleut, on which his 
claim is founded, he was not entitled to get a decree for rent on 
other grounds.— -(See order on special appeal, dated 13th July 
1853, on application of Nubbokissen Roy and others). 

In our opinion this plea is good. 

The principal sudder ameen having concurred with the moonsiff 
in rejecting the kubooleut as spurious, he should have dismissed the 
appeal at once, without putting the defendant to proof against a 
claim manifestly based on a fraudulent document 

We admit the special appeal, and remand the case to be dealt 
with by the principal sudder ameen in accordance with the above 
remarks. 
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The 22nd Novembee 1853. 
Present : 

Sir R. barlow, Bart.,) 

J. DUNBAR, Esq., V Judges. 

A. J. M. MILLS, Esq., J 

Case No. 391 op 1851. 



Regular Appeal from the decision of Moulvee Mahomed Kulleem 
Khariy Principal Sudder Ameen of Zillah Backergunge, dated 
20th June 1851. 

CHUNDER KISHORE SRIA and GUNGADASS GOOPT 
(two op the Defendants,) Appellants, 

versus 

CHUNDERKAUNTH MOOKERJEA, (Plaintipp,) and JUG- 
GUT TARA AND others, (Defendants,) Respondents. 

GUNGADHUR CHUKURBUTTEE and RUBEELOCHUN 
SEIN, Petitioners, Third Party. 

Vakeel of Appellants — Baboo Ramapersaud Roy. 

Vakeels of the Respondent^ Chunderkaunth Mookerjea-^Baboos 
Kishen Kishore Ghose and Bungseebuddun Mitter. 

Vakeel of Petitioners — Poomochunder Roy. 

Suit laid at rupees 13,774-5-3-1, on account of balance of rent. 

Upon the hearing of the case the respondent's pleader urged that 
the case should be struck off on laches of the appellants, as certain 
parties had notice served on them, but Tarapersaud, the vendor to 
the plaintiff, was not served with notice. The Court hold that if 
the case can proceed to final judgment in his absence, it must go 
on ; should it appear in the course of the investigation that there is 
a defect of parties, such as precludes the complete decision of the 
controversy, the responsibility of not sommoning all the requisite 
parties rests with the appellant 

Baboo Ramapersaud^ for appellant, elects the second, third, fifth 
and eighth issues for argument 

It appears plaintiffs are proprietors of talook Burra Muzoomdar, in 
which is an ousut talook called Pran Dholab and Ruttun Jye ; in 
this again a neem ousut talook called Hurreepersaud Ghose, in 
which the defendants hold a howala Radha Mohuh and Eishen 
Govind Sein. Plaintiff bought the neem ousut talook at private 
sale, 30th March 1849, corresponding with 18th Cheyt 1255, from 
Hurreepersaud, and sues for rents from 1244 to 1254, saying the 
lands have been cultivated at various periods^ and the rents due on 
them with interest amount to rupees 13,774. 



Decision of 
the lower 
court reversed, 
the inquiry 
into the actual 
quantity of 
land in the 
possession of 
the defendants 
and the period 
when it was 
brought into 
cultivation 
being* deficient, 
and the decree 
of the lower 
court being 
also defective 
under Act 
XII. of 1843. 

The absence 
of one of the 
parties was not 
permitted to 
stop the hear- 
ing of the case, 
Provided the 
efect was not 
such as to pre- 
clude a com- 
plete decision. 
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Defendants answered, that Hnrreepersand had previously sued for 
the rents from 1240 to 1243; that the lands were measured by 
Ramzan Alee, ameen, upon whose statement the principal sudder 
ameen now relies. That suit was dismissed on the ground of those 
rents having been collected by a sezawul on account of Hurree- 
persaud ; that the same sezawul collected up to 1246 inclusive ; that 
in consequence of the absence of the vendor to plaintiflF, his right as 
sudder talookdar having been sold, Pran Dholab and Ruttun J^e, to 
whom the rents were due by Hurreepersaud, the neera ousut 
talookdar, collected the rents from the defendants (appellants) &om 
within 1247 to 1254. 

Further, the defendant denies the plaintifiTs statement, as to the 
quantity of lands cultivated and tlie different periods of their culti- 
vation, and also pleaded that Ramlochun howala, excluded by plaintiff 
from his (defendant's) howala Radha Mohun Kishen Govind^ is 
the said howala. 

Such are the pleadings upon which the principal sudder ameen 
has decided, as I allege on very insufficient grounds. The case is 
not one of a simple claim to rent, but rests on proof of quantity of 
land cultivated and the periods in which they were brought into 
cultivation, as well as upon the boundary of the howala. 

The first remarkable circumstance is that the plaintiff, or his 
vendor allowed to elapse, before he claimed the rents, nearly 1 1 
years ; no proprietor would wait so long for his rents. Next, the 
principal sudder ameen has not given, as required, his reasons for 
coming to the conclusion that we, the defendants, (appellants) 
have not paid over rents as we state; and further the quantity of 
land alleged by the plaintiff and by us, as having been cultivated, 
is very different in amount We stated that 7 droons only w«re 
cultivated, and the rents of that land were paid as proved by seven 
witnesses, among whom are two gomashtas and a neem howaladar 
under me, who produced also their dakhilas in court No jumma- 
wasil-bakee papers are brought forward by plaintiffs, to prove that 
no collections were made, and that such were made by them up to 
1243, is proved by the dismissal of their former plaint for rents 
previous to 1244. 

But before a correct opinion can be formed, as to our exemption 
from the claim preferred, I must show what quantity of land was 
cultivated and the various periods when it was brought under culti- 
vation; the plaintiff alleges 28 droons were cultivated, I state 7 only. 
While the investigation was going on by the ameen, Oohajoo- 
deen, in the mofussil, we objected to his measuring the lands of 
others as being in our occupation to the principal sudder ameen* 
Other parties made siihilar objections, saying that their lands were 
being measured as belonging to us ; the principal sudder ameen 
gives no judgment on these claims in his decision, but at the close 
of it he says that question, as between third parties^ need not be 
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decided in this case. Here is a material defect in the principal 
sudder ameen's decision, whereby we have been saddled with costs 
and payment of rents collected by others. 

The principal sadder ameen's decision is based mainly on 
Ramzan Alee, the former ameen's report He does not show by 
what chain of proof he himself comes to the conclusion, that certain 
quantity of land was cultivated at certain periods, neither does the 
report of Oohajoodeen give these particulars. 

I will now read a portion of Ramzan A lee's report and the case 
between the same parties, in which plaintifiTs claim to rents A'om 1240 
to 1243 was disallowed on the score of their having been already 
paid. By this it is clear that the principal sudder ameen did not 
inquire what quantity of land, whether 18 droons, as alleged by the 
ameen, or more or less, was cultivated; he merely laid down that the 
rents for the period above shown had been collected, and dismissed 
the plaint in consequence. How can the report, under such cir- 
cumstances, be a valid ground on which to rest his decision in this 
case as to the quantity of land cultivated. 

But I will also establish that the report of Oohajoodeen, ameen, 
rests upon that of Ramzan Alee, as to the specification of the various 
periods at which the lands were cultivated — Reads portion of said 
report in which Ramzan Alee states ^Hhat 18 droons had been cul- 
tivated, and afterwards from time to time 8 or 9 droons more." 

Baboo Kishen Kishore Ghose^ contra. — The objections made by the 
three parties, alluded to by the appellant, were taken by the ameen, 
who disposed of them and deducted the quantity of land they claimed, 
which was being measured as in the possession of the appellant. 
As to the case of dismissal alluded to, that case was decided o^ the 
ground of the illegality of the appointment of a sezawul. I admit 
the question of the quantity of land in possession was not investi- 
gated in that case. 

The principal sudder ameen has relied upon the reports of three 
ameens. The fact is that the objectors are in collusion with the 
defendant ; one has not appealed, and the other two have only come 
in long since the appeal was laid. 

Judgment. 

The principal sudder ameen has relied upon reports of the local 
ameens, as determining the quantity of land in the possession of the 
defendants. We find that no question as to the amount of land 
was before the ameen, Ramzan Alee, the only point raised in the 
plaint, which was dismissed, was the right to rents from 1 240 to 
1243, proof of payment of which previously being established, the 
plaint was thrown out The principal sudder ameen's judgment is 
on this ground defective ; for until the actual number of droons in 
the defendants' possession be settled, of course, their dues from 1244 
to 1254 for rents, cannot be fixed. 
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Bat further^ the defendants pleaded possession of about a quarter 
only of the amount of land^ said by the plaintiffs to be in their posses^ 
sion. They objected to the measurements of the ameens, whom 'they 
alleged were measuring the lands of other parties and including them 
in their holdings that is the defendants' holding. At the same time 
those parties appeared and claimed the lands, for the rents of which 
the ameens were making the defendants (appellants) responsible. 
The principal sudder ameen distinctly, at the close of his judgment, 
refuses to enter upon any inquiry as to the claims of the objectors, 
and in his final order makes the defendants answerable for the rents 
of the lands in occupation of the third parties as he calls them. This 
is manifestly an erroneous course, for though it might not be neces- 
sary to investigate the rights of the third parties, as regards their 
interests, it was imperative on the principal sudder ameen to de- 
termine, with the view to settle the controversy between the 
plaintiffs and defendants, and in order to decide upon the responsi- 
bility of the latter to the former, whether the 28 droons, alleged to 
be in defendants' possession by the plaintiffs, were actually in their 
possession, or in that of the third parties objecting. An issue and 
decision on this point should have been taken and given, as tho 
result would certainly affect the interest of the original parties to 
the action. Here again is a serious defect in the investigation 
held by the lower court. 

It has been urged by the respondent that the appellants and 
the "third parties" are in collusion, and that no decision of 
claims of third parties was called for. For the reasons above 
stated, we are of opinion that no just conclusion could be arrived 
at without the inquiry above indicated, and without a determination 
of quantity of land held by the defendants, and the period when 
they were brought into cultivation, by local investigation in those 
particular points, and a consideration of the pleas urged by the 
parties respectively. The principal sudder ameen must clearly 
record his own reasons in detail, for the judgment at which he may 
arrive and fully carry out the provisions of Act XII. 1833. The 
case is one of some difficulty, and should not be disposed of in ge- 
neral terms, such as are used in the decision against which this 
appeal has been brought The case is remanded to the principal 
sudder ameen with reference to the above remarks. 
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Tfl£ 23rd Noybmbeb 1853. 

Present : 

Sir R. barlow. Babt., 

J. DUNBAR, Esq., } Judges. 

A. J. M. MILLS, Esq., 

Case No. 186 of 1852. 



1- 



Regular Appeal from the decision of Mr. R. Trotter, Additional 
Judge of Dacca, dated the 26th February 1852. 

BELCHIOR FRANCISCO FERRAO and others, (Defen- 
dants,) Appellants, 

versus 

ROQUE MARIANO DOS ANJOS and others, (Plaintiffs,) 

Respondents. 

Vakeel of Appellants — Moulvee Mahomed Hossein. 
Vakeel of Respondents — Baboo Kishen Sukha Mooherjea. 

Appeal laid at rupees 67,230-8-11, being the amount decreed An executor 
against them. , ^uWdTutie. 

This is a claim to obtain possession of the real and personal pro- which heyo- 
perty of the late Dr. Clementi Dos Anjos, and is laid at rupees ^^n hlmwtf 
2,94,889 7 annas 1 pie 8 krants. for the estate 

The plaintiffs sue as heirs of the late Dr. Clementi, the defendants, ^^^^^^^' 
as heirs and representatives of Manuel Camello Ferrao and Peter the executor, ia 
Francis Rebello, the executors of his will, to obtain possession of ^^^^ ^from 
the estates, moveable and immoveable, left by Dr. Clementi, alleging ^bmty to^e 
that the defendants had wasted and embezzled a large portion of ^^^iiP*?*l 
the estate and had otherwise acted in violation of the provisions of executor^was^ 
the will. fr?^^^'^®^** 

The defendants deny the charges of waste and malversation. ^p^ fSiy'*^ 

The additional judge of Dacca decreed in favor of the plaintiffs the accountfngr for 
sum of rupees 63,280-8-1 1, with interest at 12 per cent, and awarded JhJ S^t'^i^^ 
joint possession to the plaintiffs and heirs of Manuel Ferrao, of all tate. 
the real property belon^g to the estate with certain stipulations 
and reservations as set forth in the decree, which we deem it proper 
to give at len^h. 

" In regard to the personal property, it is unnecessary to refer to 
what occurred previous to 1845, when all that had been previously 
discovered and attached by the court was restored to one of the 
executors, P. F. Rebello, under an order of the principal sudder 
ameen, dated 12th December 1845, according to a detailed inventory, 
which was subsequently filed in tluit officer's court, duly signed by 
the said P. F. Rebello. This proceeding was upheld by the Sudder 
Court in appeal on 23rd March 1846. P. F. Rebello, and since his 
death, his widow and heir, Mrs. Maria Rebello, must conse- 
quently be held responsible to the estate jointly with the other exe- 
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cutor for the above property, which consisted, according to the 
inventory, partly of cash {viz., gold mohurs, notes and rupees,) 
amounting to rupees 34,707, partly of various effects afterwards 
sold by auction, and partly of decrees, tumussooks, and other written 
documents, &c., &c 

** Mrs. Rebello was called upon by this court to produce the above 
property, or to account for the same, but she has failed in both 
respects, though when first required to produce it, her pleaders 
several times asserted that she would do so, making various excuses 
for the delay. On the 9th ultimo, her vakeels produced several old 
Bengalee and English account books for part of 1846 and 1847, 
together with what was represented to be an English abstract account 
of the estate. On examination, all these proved to be most unsatis- 
factory : the Bengalee and English accounts do not correspond with 
each other, and the English abstract difiers from them all. Private 
expenditure is mixed up with charges on account of the estate, and 
many large items are charged, to which the plaintiffs object, and 
which the defendants' pleaders and raookhtars are unable to explsdn. 
Moreover the principal Bengalee account is in tatters, and except 
the English abstract, they are all very incomplete. 

" With reference to a charge in the said abstract of rupees 40,000, 
for Promissory Notes purchased on account of the estate, Mrs. 
Rebello being called upon to produce them for the satisfaction of 
the court, replied that notes amounting to rupees 9,500 were under 
attachment by order of the court, and the remainder was in deposit 
with Muddoo Soodun Dass, a mahajun of this place. 

" The above mahajun having been summoned, denied being in 
possession of any notes or any other property belonging either to 
the defendant or to the estate, and stated that at different times he 
had purchased Promissory Notes from P. F. Rebello, amounting ia 
all to rupees 30,600. These tlie latter was in the habit of entrust- 
ing to him before payment, having an open account with his kootee, 
and drew the money as he required it 

** This statement is, in a great measure, confirmed by one of the 
English accounts, from which it appears that during the year 1847, 
P. F. Rebello, on various dates, received in all rupees 11,862 from 
the said mahajun ; of these receipts the defendant could give no 
satisfactory explanation. 

« On a subsequent date, Mrs. Rebello filed a list of the above Pro- 
missory Notes, dated 8th February 1 848, containing a statement 
that they were in deposit with Muddoo Soodun Dass, with bis 
signature attached, but the court considered it unnecessary to make 
further inquiry on the subject, as it is sufficiently evident that 
wherever the notes may now be, they must have been purchased 
and appropriated otherwise than according to the instructions con- 
tained in the will, from which P. F. Rebello had no power to depart, 
and also because Muddoo Soodun Dass had already denied being in 
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possession of any notes or property belonging to the estate^ or to 
tlie defendants. 

" Mrs. Rebello having up to the 20th instant, neither produced the 
property demanded of her, nor accounted for it, the nazir of the 
court was deputed to attach it, but on searching her house, he 
could discover nothing of any value. 

" The above inventory, signed by P. F. Rebello, specifies, as 
already mentioned, a large number of decrees and other documents 
of which the values are not given. The documents of determinate 
value therein stated, for which the defendants must now be held 
responsible, amount to Company's rupees 19,243-10-8. 

The Bengalee and English abstract accounts 
also exhibit a debit on account of cash received 
from the court, ^ 35,280 15 9 

Ditto ditto, on account of sale of Dr. dementi's 
personal effects, 3,999 11 9 

Ditto ditto, on account of amount realized from 
a decree against Kasim Alee, 389 1 9 

Ditto ditto ditto, against ShookurrooUah, 9,365 10 9 

Ditto ditto, on account of receipts from a sur- 
bnrakar, 922 15 

Amount debited in the English abstract on ac- 
count of interest, » ...•• 1,980 

Ditto ditto, on account^f a debt realized, 1,223 4 9 



Company's Rupees 72,405 6 5 
N. B. — The last two items do not correspond with the Bengalee 
accounts, from which may be inferred that Mrs. Rebello is in pos- 
session of other accounts, which she has not produced. 

'^ In the English abstract account, the debits and credits, each 
amounts to exactly rupees 53,161-11-9 without any balance^ which 
of itself throws a suspicion on the correctness of that account, and 
considering what has already been stated regarding them all, and 
likewise the various items to which the plaintili's' vakeels have justly 
objected, I consider that only certain items of expenditure (noted in 
the abstract account,) amounting to rupees 5,174-13-6 are fairly 
chargeable to the estate. The principal charge in the accounts, it 
may be remarked, is that already mentioned of rupees 40,000, on 
account of purchase of Company's Paper ; but that amount must 
clearly remain as a portion of the sum for which the defendants 
liad to account 

" Deducting the above amount, viz.y rupees 6,174-13-6 from 
total value of the personal property, detailed above, viz.^ rupees 
72,405-6-5, leaves a balance of rupees 67,230-8-11, which has not 
been accounted for, and which must therefore be regarded as an 
embezzlement by the persons who were legally responsible for the 
safe custody of the said property, t?u., the executors. 
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^ In regard to the real property belonging to the estate, it ap- 
pears that the charge thereof devolved upon botli the executors, 
under an order of the court, dated 24th September 1841 ; and from 
the defendants' replies and other papers before the court, it far- 
ther appears that the management of it was undertaken by M. 
0. Ferrao, and that he continued in possession till the end of 1844, 
when Roque Mariano, the elder son, alleging that the other heirs did 
not obtain from him their share of the mesne profits, and that 
according to the terms of the will they were entitled to share in 
the charge of the property, took forcible possession of the 12 annas 
share of it Roque Mariano retained possession from 31st December 
1844 till September 1845, on the I6th of which month Ferrao 
having sued him under Act IV. of 1840, again obtained possession 
by order of the sessions judge. Early in the following year a 
surburakar was appointed to attach the 12 annas share of Roque 
Mariano and his brother Pascal, but Ferrao prevented his getting 
possession till 17th May 1845. On the 20th of the following 
month the whole of the land was brought under attachment, and 
so continued till 22nd November,, when Ferrao recovered posses- 
sion of all the property and retained it till his death, on 17 th 
April 1850. 

" The plaintiffs have brought a variety of charges of mal-admi- 
nistration and embezzlement against Manuel C. Ferrao, but it is 
unnecessary to specify them, as they acknowledge their inability 
to furnish proof on account of all the accounts and documents of the 
estate having been retained by the executors. 

^* M. C. Ferrao denies the charges, but admits having been in 
possession of the property. There is no evidence before the court, 
whether or not, during the first period of his possession, he acted 
faithfully and accounted to the heirs for their share of the profits ; 
but from an acknowledgment made in his reply, it appears that 
for nearly a year before the commencement of this suit, he had 
retained all the profits and not settled accounts with them, for 
he alleges that he had offered to pay what was due to them, but 
that they had refused to accept it ; and it is likewise very clear 
that he did not do so at any subsequent period during the three 
years the property continued under his control 

" The above facts, coupled with information obtained from various 
other statements and proceedings now before the court, made it ne- 
cessary to call upon M. G. Ferrao's heirs* to render an account of 
his administration as executor. They alleged their inability to do 
so, in consequence of all his property having been under the attach- 
ment of this court ever since his death. Access was therefore 
allowed to his papers, which, on inspection, were found to con^st 
chiefly of large heaps of zemindaree accounts, and were in such a 
state of confusion that it was in vain to hope for any useful result 
from further examination of them. 
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*' Under these circumstances, I consider that the plaintiffs have 
not shown just cause for calling Manuel C. Ferrao to account for his 
management of their share prior to the second period of his posses- 
sion, which commenced when he was restored to the charge of the 
property by the session judge's order of the 16th September 1845 ; 
but they are fully entitled to receive their share of what may prove 
on inquiry to have been collected by him subsequent to that date. 

" In regard to the culpability of both of the executors and of the 
executrix, there is ample proof, for it is evident and undeniable, from 
what has already been stated, that from the very commence- 
ment of their charge they failed to comply with the instructions of 
the will, and that they have each embezzled a large amount of the 
property, for which they were responsible. It can be no excuse for 
Rebello that he had not charge of the landed property, nor for 
Ferrao that the personal property was not made over to him, for 
the will conferred only joint powers on them, and neither of them 
was authorized to act independently of the other. If they did so, it 
could only have been by mutual agreement, but by no such agree- 
ment had they power to release each other from his responsibility to 
the detriment of their joint trust They were both, therefore, 
clearly responsible, and their heirs most be held answerable to the 
estate for the amount of their liability. 

" The conduct of both executors, but of Rebello in particular, and 
of his wife subsequent to his death, appears to have been most dis- 
graceful, and of the last-named defendant, having proved herself 
totally unworthy of holding the office of executrix, is accordingly 
hereby dismissed therefrom. 

" Of the personal property entrusted to Rebello, valued at up- 
wards of a lakh ot rupees, little appears to be left, except rupees 
9,500, under the attachment of this court, about tlie same amount 
said to be in deposit in the Burisaul court, and the value of several 
decrees which have not yet been executed. It is also probable that 
some property belonging to the estate may be found among the 
efiects of M. 0. Ferrao, now under attachment 

" Of the above property, the plaintiffs are not entitled to obtain the 
sole charge according to the terms of the will. In the 12th and 
20th paras, thereof, the testator makes the following provisions, — 

"Para. 12th. — *I order that all my household furniture, also 
jewellery of gold and silver, piece goods, shawls, clothes, &c., be sold 
by public auction, and the produce of the sales with the cash money 
that may be in hand, together with that to be collected from per- 
sons indebted to me, be secured by the purchase of the Hon'ble 
Company's Promissory Notes, the said notes to be endorsed in the 
names of my sons and executors, who shall be nominated below.' 
" Para. 20th. — * I order my heirs and executors that they apply all 
their possible diligence to recover, with as little delay as possible, 
the amount of tumussooks and decrees, with the exception of such 
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persons to whom I may have given some releases, or some adjust- 
ment of accounts, and as soon as the money recovered amount to 
rupees 500, the same be invested in the purchase of papers of the 
Hon'ble Company's Promissory Notes, which are to be added, 
and to remain united with the first fund or funds, interest whereof 
is to be applied conformably to my determination as in paragraphs 
13, 14, 15 and 16.' 

" As the above requirements have not yet been complied with, it 
becomes the duty of the civil court to secure attention to the wishes 
of the testator as far as may still be possible, and the obvious mode 
of fulfilling the intention of the above provisions is by the appoint- 
ment of another executor or trustee, whose duty will be to collect 
all the dues of the estate, and to invest the amount in Government 
securities, whereof the interest will be payable according to the 
terms of the will and the principal will be unalienable from the 
estate. It may be afterwards determined, where these securities shall 
be deposited. This arrangement appears to be not only necessary 
for the reason above noticed, but also most desirable for the purpose 
of securing to the heirs the share they are entitled to of the interest 
on what remains of the personal property, more especially as seve- 
ral of them are females ; and of likewise securing the due appropria- 
tion of the remainder of the interest to the superstitions and 
charitable purposes provided for in the will. 

" It is theretore necessary for the heirs to apply to the court for 
appointing an executor or trustee for the above purposes, and until 
this arrangement be completed, the personal property shall remain 
under attachment. 

" In regard to the real property, the plaintiffs were entitled, ac- 
cording to the terms of the will, to obtain joint possession there- 
of with Ferrao. At present the said property is under attachment, 
except the dwelling house in Dacca, of which Mrs. Rebello is in il- 
legal possession, and if further proof were required of her having 
done injury to the estate, it exists in the fact that whilst this case has 
been pending, the court has had occasion, after making due inquiry 
into the matter, to prevent her from destroying portions of the said 
house, and selling the materials for her private benefit 

" With reference to what is stated above, I decree in favor of the 
plaintiffs againpt the heirs of both the executors for the sum of 
rupees 67,230-8-11, with interest at 12 percent per annum, from 
the commencement of this suit, on account of the personal property 
unaccounted for by them belonging to the estate, to be realized out of 
the produce of the 4 annas share of the above executor, (Manuel C. 
Ferrao's) and for a 12 annas share of whatever amount of mesne 

})rofit8 it shall appear on inquiry, that the said Manuel C. Ferrao ej- 
ected from the landed property subsequent to the 16th September 
1845; and I order that joint possession shall be granted to the 
plaintiffs and the heirs of Manuel 0. FeiTao, of all the real property 
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belonging to the estate, but of the portion tliereof now under attach- 
ment, they shall not obtain possession until it has been legally 
released therefrom. I also order that the pei*sonal property shall 
continue under attachment until the arrangement specified above, 
shall have been made, and also that costs in proportion to the amount 
decreed above, with interest, shall be levied from the defendants." 

The appeal is preferred by Belchior Francisco Ferrao and others, 
the heirs of Manuel Camello Ferraa Mrs. Maria Rebello, the 
widow of Peter Francis Rebello, has not appeared. 

The issues on behalf of the appellants are as follows: — 

Whether the decree holding the appellants jointly responsible 
for the amount of personal property, which had not been account- 
ed for, was just and proper ? 

Whether with reference to all the circumstances of the case, the 
decision of the zillah judge is right and correct ? 

Moulvee Mahomed Hosseiuy for appellants. — I object to that portion 
of the decree, which holds the appellants jointly responsible with the 
heirs of Rebello, for the value of the personal property. It is urged in 
the plaint that the defendant, Mrs. Maria Rebello, obtained a decree 
against the heirs of Dr. Clementi and attached the personal property 
belonging to us ; that her husband, as executor, procured the release 
of the property so attached ; that it was accordingly restored to him, 
and he sold it below its value, and in union with his wife embez- 
zled the proceeds ; the plaintiffs do not charce the appellant with 
malversation ; they allege that Rebello and his wife are possessing 
and appropriating the property belonging to the estate, but impute 
no blame to appellant The defendant, Rebello, admitted that he 
alone administered to the personal estate ; the appellant, as executor 
managed only the real property ; Rebello alone signed the inven- 
tory. Pleader reads the roobukaree of this Court, 23rd March 1846, 
confirming the order of the principal sudder ameen, restoring the 
property to the executor, Rebello, and states that the order of the 
principal sudder ameen is not filed with the case, to produce which, 
time was given to him yesterday. The pleader in conclu- 
sion urges that the order of the judge, directing the amount to be 
realized, out of the 4 annas share belonging to the appellants, is 
contrary to practice, and is unsupported by any reasons. 

Baboo Kishm Sukha Mookerjea, on the the part of Roque Mariano 
and Eliza Demetrius, respondent, stated, that his clients had by peti- 
tion withdrawn their claim as respects that part of the decree, which 
made the appellants jointly answerable with IVlrs. Maria Rebello, 
for the payment to them of rupees 67,230-8-11. 

Judgment. 

Sir R. Barlow and Mr. A. J. M. Mills. — We concur in 
opinion with the additional judge, in holding the heirs of Manuel 
Camello Ferrao answerable with the heirs of Peter Francis Rebello, 
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for the value of the personal property, which the judge found had 
hot been accounted for. Manuel Camello Ferrao and Peter Francis 
Rebello, were appointed joint executors to the will, and both admi- 
nistered to the estate of the deceased* To exempt the heirs of 
Manuel Camello Ferrao from liability to the estate, they must show 
that the executor was legally relieved from his executorship upon 
fully accounting for the receipts of the trust estate. This they 
have failed to do. It is no excuse for the appellants, that the per- 
sonal property was not made over to Manuel Ferrao, their ancestor, 
or that the Court directed by a summary order the restoration of 
the money and effects entered in the inventory to Rebello, one of 
the executors. Manuel Ferrao was bound to fulfil the duties which 
he voluntarily took upon himself, as executor of the estate of the 
deceased. The heirs of both executors are, in the opinion of the 
Court, justly and legally answerable for the loss to the testator's 
estate. We, therefore, dismiss the appeal with costs, amending so 
much of the judgment of the judge as directs the realization of the 
amount decreed from the produce of the 4 annas share of the 
appellant's property alone, and bold the heirs of both executors 
jointly and severally responsible for the amount 

Mr. J. Dunbar. — The pleader for the appeUantts unable to show 
that the order of the principal sudder ameen, making over the pro- 
perty to Rebello, was of such a tiature as to relieve his client's an- 
cestor of future responsibility. Had he been able to do this, I should 
not have considered it just to hold them liable as regards the pro- 
perty so consigned to Rebello. The judge does not state the pre- 
cise nature of the order, but as his decision contains nothing to the 
contrary, it is to be presumed that he was satisfied that the order 
did not in any degree relieve Manuel Camello Ferrao of his res- 
ponsibility as an executor. Under these circumstances, I concur in 
the above judgment 
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Th£ 24th Noyembbr 1853. 

Present : 

Sir K. barlow, Bart.,) 

J. DUNBAR, Esq., } Judges. 

A. J. M. MILLS, Esq., j 

Case No. 61 of 1853. 



Special Appeal from the decision of Moulvee Nazim Kliatiy Prin- 
cipal Sudder Ameen of City Patna, dated \Sth August 1852, re- 
versing a decree of Mr. Jos. DaCosta, Sudder Moonsiff of Patna, 
dated 24<A ^;?nTl852. 

GOVERNMENT, (Defendant,) Appellant, 

versus 

CHOONEE LAL, (Plaintiff,) Respondent. 

Vakeel of Appellant — Baboo Ramapersaud Roy. 

Vakeel of Respondent — Moonshee Abbas Alee Khan. 

This case was admitted to special appeal, on the 22nd February An action 

1853, under the following certificate, recorded by Sir R. Barlow *«:"?»* a 

A lix T T\ y ° * "^ magistrate, for 

and Mr. J. Dunbar: — acts done in 

** The plaintiff sued the Government and the magistrate, the prayer ^^ff**" yj*" 
being to stop the cutting of one hauth of a chubootur of a well, for firintije ci^ 
declaration of his right and. for the upholding of his possession. ^^ A. civU 

" Government, by their pleader, urged, that the civil court had no i^ to'etSp^or' 
jurisdiction in such cases. The moonsiff after quoting Section XVIII., revise a magis- 
fiegulation IIL of 1793, and Act XXL of 1841, decided that the ^a^/lS^ 
Court was not competent to try the case; that an appeal against the xxi. of i84i, 
magistrate's order under the last-mentioned law would lie to the "^io^havSr" 
sessions judge, and that no action could be brought on the civil side, been made for 
He dismissed the plaint for the reasons he had recorded. in1h^la?^^ 

*^ The principal sudder ameen, in appeal was of opinion that an 
action would lie and returned it, for investigation on its merits, to 
the moonsiff. 

" We admit a special ,appeal, to try : — 

First. — Whether the plaint, as brought against the Government 
and the magistrate, is admissible? 

Secondly. — Whether the provisions of Act XXL of 1841, bar an 
action in the civil court for redress ? " 

Baboo Ramapersaud Roy, for Government, pleads that under 
Act XXL of 1841, an appeal does not lie, save to the sessions judge. 

Section X., Regulation III. of 1793, lays down who can be sued 
in the civil court. The magistrates are not in the list Section III., 
Regulation II. of 1814, names also persons amenable to the civil 
court for acts done in the various capacities officially. . 
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The magistrate's order is a judicial order ander Act XXL of 
1841^ and Section XYIIL, Kegalation III. above quoted, also 
applies, and bars the jurisdiction of the civil court 

Whenever an action will lie in the civil court against an order of 
a magistrate, special provision is always made in the law to that 
effect, quotes page 456, Volume VUL, Sudder Dewanny Adawlat 
Decisions for 1848. 

Moanshee Abbas Ake, contra, — Section XVIIL above quoted, 
applies to acts of criminal nature only. 

Judgment. 

The law. Section X., Regulation III. of 1793, is clear as to the 
public officers whose acts are cognizable, if impugned in the civil 
court Section III., Regulation if. of 1814^ repeats the class of offi- 
cers subject to the jurisdiction of the civil courts, and prescribes the 
course to be pursued in the conduct of actions brought against tiose 
officers. Act XXL of 1841, is silent altogether as to the cogni- 
zance by the civil court of cases tried under it, and it is invariably 
found that in all cases, as in Regulation XY. of 1824, and Act IV. 
of 1840, whenever a magistrate's order is open to revision by the 
civil court, provision to that effect is made specifi&Uy. We reverse 
the decision of the principal sudder ameen^ and give judgment in 
favor of the appellant with cost 



The 24th Noyembeb 1853. 
Present : 

Sir R- barlow, Bart.,1 

J. DUNBAR, Esq., > Judges. 

A. 3. M. MILLS, Esq., j 

Case No. 143 op 1853. 



Special Appeal from the decision of Moidvee Syed Abbas Alee Khan, 
Principal Sudder Ameen of Dacca, dated 17 th July 1852, affirm' 
ing a decree of Nyemooddeen Mahomed, Sudder Moonsiff of 
Dacca, dated 2Sth February 1852. 
SHEIKH JAHANBUKSH, (Dependent,) Appellant, 

versus 
KHAJA ABDOOL GUNEE, (Plaintipp,) Respondent. 
Vaheel of Appellant — Moanshee Fuqeer Ahmed. 

Decision of T^^i^ case was admitted to special appeal, on the 4th April 
the lower 1853, Under the following certificate, recorded by Messrs. Jackson 

S?epSff^' and Dunbar: 

Buinj? for rent " Plaintiff sues foT rent of certain land held by defendant The 

to 'wu^^a ni<>o"»ifl^ decrees tlie rent, under a kubooleut given to Madhub- 

kuWeatfrom chunder^ which he states is admitted by defendant 
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** Principal sudder ameen affirms the decision. *^« defendant, 

" Defendant now denies that he ever admitted tlie knboolent^ given kubooieu78aid 
to Madhubchunder ; says he admitted giving a kubooleut to Go- *<> have been 
lam Russool, who succeeded Madhubchunder, but this last kubooleut Sndan/toan- 
is stated by the moonsiff to be proved to have been returned, and it other party, or 
is not produced ; urges further, that the kubooleut, given to prev^us ^y. 
Madhubchunder, cannot form aground for fixing the amount of ments of rent, 
rent even, because the moonsiff says that no rent was ever paid 
under it It is thus no proof of part payment 

" The moonsiff went to the spot, and made local inquiries himself, 
and ascertained that defendant is in possession of the land, but it 
appears doubtful whether his award is right, because : — 

First — ^The kubooleut given to Madhubchunder is not binding on 
defendant 

Secondly. — That it is no proof of part payment and cannot be 
received as evidence for fixing the rent 

We admit the special appeal to try these two points. 

The plaintiiF claims rent on the ground that the defendant gave a 
kubooleut to Madhubchunder. Defendant says, no, I never 
gave a kubooleut to Madhubchunder, I gave it to Golam Russool, 
who purchased the land from Madhubchunder. After the defen- 
dant had given the kubooleut, he threw up the bond, as Golam 
Russool could not put him in possession, but the latter did not return 
the kubooleut '' 

Judgment. f 

We find that the plaintiff came in, claiming rents from the de- 
fendant, on a kubooleut alleged to have been given by the defendant 
to Madhubchunder. The defendant says he gave a kubooleut to 
Golam Russool, but never got possession of anj land and therefore 

S;ave up the pottah, but did not succeed in getting back the kuboo- 
eut The moonsiff has decreed against him, founding his decree, 
among other grounds, on a kubooleut produced by the plaintiff, as 
given to Madhubchunder, saying that the defendant had admitted a 
kubooleut, as though from Madhubchunder, whereas it is clear 
from his proceedings that the kubooleut admitted by the defendant, 
was that given to Golam Russul, not that on which the plaint was 
founded, viz., the kubooleut said to have been given to Madhub- 
chunder. 

The plaintiff cannot recover rents from the defendant without 
producing a kubooleut given by him, or proving the kubooleut said 
to have l^en given to Madhubchunder, or previous payments bv 
the defendant Neither of these agreements have been fnlfilled. 
We must, therefore, pass judgment in favor of the appellant, and 
reverse the order of the lower courts, which we remand accord- 
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Tab 24th Noyembeb 1853. 

Present : 

Sm R. BARLOW, Babt.,; 

J. DUNBAR, Esq., yjudaes. 

A. J. M. MILLS, Esq., 



LET.,) 



Regular Appeals from the decision of Baboo Bidyasagur Bhuttacharfy 
Principal Sudder Ameen of Cuttack, dated 20th December 1851. 

Case No. 65 op 1852. 

MUSST. MUHEEOODDEEN BEBEE, (Defendant,) 
Appellant, 

versus 

JUMMEEUDDEENMAHOMED,(PLAiNTiFF)ANDMAHOx\fED 
ROWSHUN (one of the Defendants,) Respondents. 

Vakeels of Appellant — Baboo Kishen Kishore Ghose^ Moulvee Syed 
Murhumut Hossein and Mr. fK Theobald. 

The respondents do not appear. 



Case No. 66 of 1852. 

SYED JUMMEEUDDEEN MAHOIilED, (Plaintiff,) 
Appellant, 

versus 

MUSST. MUHEEOODDEEN BEBEE and ROWSHUN MA- 
HOMED, (Defendants,) Respondents. 

Vakeels of Appellant — Baboo Sumbhoonath Pundit and Moulvee 
Aftaboodeen Mahomed* 

Vakeels of Respondents — Baboo Kishen Kishore Ghose^ Moulvee Mur-^ 
humut Hossein, Messrs. R. Norris and fV. Theobald and Moulvee 
Alee Afsur. 

TheieyiU- TflE plaintiff brought this action with a view to set aside an 
"T^Vff^in ^'^^^^ ^^ ^^ j^dg®> under Act XIX. of 1841, and to get possession 
proved, he wm of certain property left bj Mahomed Ismael, alleging himself to be 
g^d to been- j^ig 8Q0 jjy his second wife, Hajra Bebee. He asserts that Mahomed 
ceed to his Ismael, ou his death-bed, intimated his wish that he should succeed 
Jj^BT^t^'^der the tQ everj thing, in accordance with the family custom and usage, 
law, iTdie The defendant, Bebee Maheeooddeeu, affirms that Hajra Bebee 

«8tatoofhU ^as a Hindoo prostitute, and was not married to Mahomed Ismael; 
father. that plaintiff b not the son of Mahomed Ismael, and that under three 

The three ikrarnamas, executed on different dates by Mahomed Ismael, she had 
whkh'tibedel received the jageer mehals in lieu of marriage portion, houses, 
feadants also expenses, and maintenance. 
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The principal sudder atneen, after fall consideration of the.evidence claimed the 
adduced by both parties, came to the conclusion that the plaintiff to^invaiw. 
is really the legitimate son of Mahomed Ismael by Hajra Bebee, to ^^^^ ^^^ 
whom he had been legally married. He also held, that the defen- law^^ddn^is 
dant Bebee Muheeooddeen had entirely failed to establish the validity necessary to 
of the ikramamas referred to» He declared that according to a SeedrvaHd^ A 
futwa of the law officer, the property should be divided into 32 jageer under 
parts, of which the two daughters should receive 14, the son, plain- xiiT^lsoo 
tiff, 14, and the wife (the defendant Bebee Muheeooddeen) the re- can be divided 
maining 4. He rejected the claim of Rowshun, son of Waiz Mahomed, JSre^even the 
brother of the original grantor, Futteh Mahomed. femaies of the 

Against that decision appeals have been brought by both parties. Jjjf*^^ ^J^" 

The following issues are -filed : — other partof 

Issues on behalf of tlie appellant in Case No 65. ^^ «»**^- 

First — The plaintiffs, on the plea of a verbal will of his alleged 
father, Mahomed Ismael, deceased, claimed all the real and personal 
property left by him, but the principal sudder ameen, contrary to 
the prayer contained in the plaint, amended the plaintiff's claim 
and gave him a decree on the ground of his being heir to the 
deceased whether such decision is right and correct? 

Secondly, — Although the plaintiff mentioned in his petition of 

flaint that there are three daughters of his alleged father, Mahomed 
smael, yet he did not include them as defendants in the present 
suit : whether the plaintiff's claim ought to be entertained notwith- 
standing such omission in the plaint? 

Thirdly. — Whether the plaintiffs' mother's marriage (in the 
mkah form) with Mahomed Ismael is proved according to the 
shurra? 

Fourthly. — Whether the plaintiff's allegation of being the son of 
Mahomed Ismael is proved ? 

Fifthly. — Whether the defendants' plea that the plaintiff's mother 
is not a lawful wife, and he not a legitimate son of Mahomed Ismael 
have not been duly proved in the lower court ? 

Sixthly. — Whether with reference to the circumstances of the 
case, the futwa given by the Mahomedan law officer of the zillah is 
right and proper? 

Seventhly. — Whether the deeds, which are referred to by the de- 
fendant and under which she is in possession (of the disputed pro- 
perty,) are not proved valid ? 

Eighthly. — Whether with reference to the circumstances of the 
case, and the evidence on the record, the decision passed by the 
principal sudder ameen ought not to be reversed ? 

Issue on behalf of the appellant in Case No. 66. 

If it be proved that the appellant is the lawfully begotten son of 
Mahomed Ismael, and was born after the marriage of his mother 
Hajra Bebee, and that the documents referred to by the respondent 
Muheeooddeen Bebee are not valid; then ought the jageer m^Aa^ 
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left by the late Mahomed Ismael to be diyided amongst the male 
and female heirs of the deceased, and is the principal suader ameen's 
decree, for partition of the said property among the aboye-menticmed 
heirs, right and just ? 

Baboo Kishen KUhore Ghose, for the appellant, on the first and 
second issues. — First reads a portion of the plaint, showing that he 
claimed possession under the instmctions of his father communicated 
to his attendants shortly before his death. He farther observed that 
in the appeal brought by the plaintiff himself against the decision, 
the plaintiff had stated that such was the case, and that the principal 
sudder ameen had given a decision not according to the pleadings 
before him. If it be determined by the Court, that the plaintiff has 
come into court not simply on the alleged verbal will, but as heir, 
then the plaint is bad, inasmuch as the plamtiff has not made the 
daughters of his father defendants in the case. According to Section 
XIII., Regulation III. of 1793, and with reference to a decision of 
this Court, dat^ 9th January 1851, (Raja Inait Hossein, appellant, 
versus Musst Ehyroonissa,) the suit ought to be nonsuitcKl for defect 
of parties. 

Moulvee Murhumut Hossein, on the same side. — ^The plaintiff 
has come into Court specially on the ground of a will, and the cus- 
tom and usage of the family. These pleas only were denied in the 
defendant's answer, which would, of course, have been difi*erently 
framed, had the plea of heirship been urged. Parties should be 
kept to their pleas, and with reference to these only, should the 
courts decide. Had all the parties concerned been made defen- 
dants and been aware that the question of heirship would be deter- 
mined, much additional and important evidence might have been 
adduced. 

Moulvee Aftabooddeen Mahomed, for the respondent — ^In regard to 
what has been urged by the pleader on the other side, as to the neces- 
sity of making the daughters of Mahomed Ismael, defendants in tliis 
case, I would observe that the plaintiff has not sued for the portion of 
the property to which he would be entitled according to the Mahome- 
dan law. In that case, I admit it would have been proper to have all 
the heirs before the Court, but the plaintff has sued to set aside an 
order under Act XIX. of 1841, by which possession of the entire 
property was directed to be given to the defendant, Bebee Muhee- 
ooddeen, in virtue of three ikrarnamas put forward by her. The 
plaintiff wished to show that these ikrarnamas were of no value, 
inasmuch as Mahomed Ismael had no power to alienate the pro- 
perty, and that he as his legitimate son, and, according to the usages 
of the family, was entitled to succeed to undivided possession. Such 
being the case, I see no necessity whatever for making the daugh- 
ters defendants. 

The Court are of opinion, that there is no cause for non-suit in 
this case. The plaintiff has sued the party, who, under order of 
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court, dispossessed him, claiming the whole property as eUest soHi 
according to the usages of the family, and his father's expressed in- 
stractions. The rights of other heirs, whose names have been men* 
tioned, have been expressly reserved by the principal sudder ameen 
in his judgment, and are in no way injuriously affected by the 
decree. The case can therefore proceed. 

Motdvee Murhumut Hosseiriy on the third, fourth, and fifth issues :— 
The plaintiff does not deny that his mother was a Hindoo, he says 
that she was a prostitute, kept as a dancing girl by Kurar Mahomed, 
and after his death by Mahomed Ismael. The plaintiff is not the 
son of the latter. At his birth he was named Balkistomah. The 
witnesses cited by the plaintiff to prove his legitimacy are people 
of low degree. They only prove that Mahomed Ismael and the 
woman ate and drank pdn and ahurbut at each other's hands, this 
is not enough to prove nikahy for that purpose a specific declaration 
by both parties before two witnesses is necessary ; the evidence, 
in fact, is altogether of a weak and vague character. 

Maulvee Aftabooddeen^ on the other side. — ^The objections urged 
against the nikah by the pleader for the defendant, are of no value. 
The nikah is fully and clearly established, in fact the word nikah 
made use of by the witnesses implies of itself the necessary declara- 
tion of consent on both sides. (The pleader here reads portions of 
the evidence, as also certain papers filed with the Gases Nos. 65 and 
46, referred to in the judgment of the lower court). The evidence 
and papers, which I have just read, prove beyond question that 
Bebee Hajra was the wife of Mahomed Ismael, and the plaintiff his 
son by her. 

The Court direct that the sixth and seventh issues be now 
argued. 

Moulvee Murhumut ffossein. — ^When the case was pending before 
the judge under Act XIX. of 1841, a futwa was called for rrom the 
law officer, who pronounced the deeds (ikramamas) valid, first in 
'regard to the deed of the 22nd October 1831, this is for mehal 
Manikputur (the deed is here read). In support of this deed, I beg 
to refer to two petitions of Mahomed Ismael to the judge, one of the 
6th September 1840, the other the 7th February 1847, (reads them). 
In these Mahomed Ismael has made certain acknowledgments 
which the plaintiff, if he be, in fact, his son, has no power to dis- 
allow. 

Next as regards the deed of the 26th November 1830, for mehals 
Malood and Srijookote. The principal sudder ameen objects to it 
on the ground of delay in having it registered, and insumciency of 
stamp, if the latter objection be good, it was not open to him 
to inquire into and give an opinion on the validity of the deed, and 
in regard to registry, previous to the promulgation of Act XIX. of 
1841, there was no such pressing necessity for the registration of 
deeds as there has been since ; when that Act pointed out the im- 
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portance^f registry, the defendant lost no time in doing the need- 
ful, and the registry eventaally took place while Mahomed Ismael 
was still alive. Farther, the deed is written on a stamp of sufficient 
value, the deed is not a kubkannama for rupees 82,000, and fire 
gold mohurs, but it is properly speaking a solanama, making ova: 
to defendant certain property in lieu of dowry. Viewing it as a 
Bolanama, the proper stamp is one of 8 rupees value. 

As to the third deed of the 23rd March 1847, for mehal Gurjeet 
Anharee, the principal sadder ameen himself admits the execndon 
to be proved by the witnesses ; he rejects it only because defendant 
was not present In this he was in error ; her presence there was 
not necessary to make the deed valid. 

The law officer has pronounced the deeds invalid, on the ground 
that there had not been seisin. This arises from a misunderstanding 
on the part of the law officer. I say there was a gift with consider- 
ation. The maintenance and clothing and expenses of a wife are 
incumbent on a husband, and when it is proved that property was 
bestowed on account of these, it was a gift with consideration. 
But even if the law officer be right, a gift without consideration 
from a husband to a wife is not legally invalid. 

Moulvee Aftabooddeen^ for the respondent — ^With reference to 
the argument of the pleader on the other side, for the validity of 
the third deed, dated the 23rd March 1847, on which most stress 
has been laid, I remark that under the law, seisin is indispensable. 
I deny what has been advanced as to the validity of a gift by a 
husband to a wife without consideration. Such gift is not legally 
valid. I further observe that Mahomed Ismael had no power what- 
ever to make any permanent alienation of the property. I will 
show this from several papers filed with the record, viz., aroobnkaree 
of the commissioner, dated 11th August 1843, a precept of the 
judge of the 28th November 1847, a petition of Mahomed Ismael, 
dated 31st August 1843, and the kubooleut of Futteh Mahomed, 
dated 30th December 1803. 

Baboo Kishen KUhore Ghose, in reply, commented generally on 
the evidence and remarked, that although the grant was made for a 
certain purpose and on the condition of certain services, those 
services are no longer required by Government, and, if reqniied, 
there is nothing to hinder their being performed by the person 
whoever he or she may be, into whose hands the estates may hare 
passed. He then proceeded to the eighth issue on these terms. My 
client is the wife of Mahomed Ismael : this is not denied by any one. 
She is in possession in virtue of the ikranamas recognized by the 
judge in the case under Act XIX. of 1841. This is a quiet and 
peaceful possession ; under these circumstances mesne profits can- 
not fairly be awarded for any time prior to the date of the decree. 
Further, the plaintiff in the proceedings under Act XIX of 1841, 
stated on oath that his claim was only for the jageer ; his pr^ent 
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claim for the moveable property and wasilat^ is thereforep opposed to 
bis former declaration on oath. The principal sadder ameen has 
given him a decree for these, however, remarking that no objection 
had been taken on this point by the defendant, but this is contrary 
to the fact, as the defendant in her answer pointed out Jiow directly 
the plaintiff's claim was in opposition to his own former statement. 
Maulvee Aftabooddeen, — The plaint set forth in direct terms, the 
claim of the plaintiff, both to the moveable and immoveable proper- 
ty, and althongh the plaintiff*, in the Act XIX. case, said that he did 
not then make anv claim for the moveable property, that can in no 
way affect his right now to sue for the whole. The principal sud- 
der ameen is correct in remarking that no objection had been urged 
by the defendant ; the only objection taken was to the contradiction 
in his two claims, but no objection was taken to the value. 
The Court now proceed to the appe^il in Case No. 66. 
This also is an appeal from the decision of the principal sudder 
ameen, which has been before the Court in Case No. 65. The appel- 
lant claimed by right of succession, the whole of the estate of Ma- 
homed Ismael, alleging that it was not in his power to alienate any 
part of it under the Taw, or under the terms of his sunnud. 

The pleader proceeds to argue the question whether the jageer 
mehals, left by the late Mahomed Ismael, can be divided amongst 
the male and female heirs of the deceased, and whether the principal 
sadder ameen's decree for partition of the property amongst the 
said heirs, is right and just 

Maulvee Aftabooddeen^ for appellant. — A wife does not come 
within the category of heirs, mentioned in Section XXXIV., Re- 
gulation XII. of 1805. The Regulation in question provides for 
the maintenance of the members of the family, but certainly not for 
any sub-division of the property. If daughters are allowed to come 
in for a share, the property will go out of the family entirely and 
then the purpose of the grant would be defeated. They can, there- 
fore, only be entitled to proper maintenance, but not to separate pos- 
session of any portion of tne property. The jageer has been held 
as a whole, from the day it was made over to Futteh Mahomed by 
the British Government and for forty years before that time. Thus 
Futteh Mahomed alone held it, and granted an allowance to his 
brother, Waiz Mahomed, and thus again after Ismael's death it was 
first held by bis eldest son, Eurar Mahomed, and after his death by 
Mahomed IsmaeL The same principle ought now to be observed 
with reference to Section XXXVI. of the law above quoted. 

Baboo Kishen Kishore Gkose, for respondent — I can see no 
reason why there should not be a division of the property amongst 
the heirs of the grantee. The Regulation (English copy,) declares 
the heirs generally entitled to share, and I deny that any family 
usage has been established which should entitle the plaintiff to 
inherit, to the prejudice of the other heirs ; moreover, in Mahomedan 
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families no sach usage exists, as that the estate should descend entire 
to the eldest son. The custom of family of this kind is provided 
for in the Hindoo law, but not in the Mahomedan law. 

Moonshee Alee AfsuTy for Mahomed Rowshun. — I have only to 
remark in regard to the question of usage and custom of families, 
that such usage is not recognized by the Mahomedan law, and can- 
not, therefore, possibly obtain in any Mahomedan family. The 
decision of the principal sudder ameen is in accordance with the 
law. If the appeal be dismissed, my principal is entitled to his costs. 

Judgment. 

An attempt was made at the earliest stage of the proceed- 
ings to prevent the hearing of the case, at which the appel- 
lants urged multifariousness in the plaint as a ground of noo- 
suit We are of opinion that the objection was invalid, as it 
is clear from the pleadings that the plaintiff has come in as 
heir to the deceased Mahomed Ismael, under the general lawof 
inheritance, and also under the acknowledgments of the said 
Mahomed Ismael, just previous to his death, alluded to in the 
pleadings and verified by witnesses. The case was, therefore, al- 
lowed to proceed. The first question for decision is whether the 
plaintiff is, as he alleges, the son of Mahomed Ismael and his wife 
Musst Hajra, and was born subsequent to the marriage. 
In order to establish this point, copies of numerous official docu- 
ments, petitions, &c., duly authenticated, have been filed by the 
plaintiff, he has also brought forward several witnesses, the deposi- 
tions of some of whom having been read, appear to us worthy of 
credit, having been given by individuals of respectability, not as 
alleged by the pleader for the opposite party, by persons ob- 
noxious to the objection he raised ; further, in one of the documents 
filed by the appellants themselves, it is clearly shown that Mosst 
Hajra was acknowledged by Mahomed Ismael as his second 
wife. Of the marriage therefore and of the legitimacy of the 
plaintiff, there is sufficient proof, and he is entitled to succeed to 
whatever may be his right, under the Mahomedan law, in the 
estate of the deceased, unless the defendants can establish a better 
right, excluding him from his inheritance. 

Such a right has been urged by the appellants, who, under three 
separate ikrarnamas, claim all the real property in litigation. 
They too have brought forward several witnesses and some do- 
cuments, said to have been executed by Mahomed Ismael, to which 
the principal sudder ameen does not give credit, some of them 
having been brought forward after the lapse of many years, adding 
as conclusive against the claim of defendant, that there is no proof 
whatever on the record of possession having been taken upon them. 
We see no reason to doubt the correctness of his judgment as to 
the legitimacy of the plaintiff, and we concur with him in thinking 
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that the ikrarsy upon which the claim of the appellants is founded^ 
are not deeds so fully established, as to justify an award in favor 
of the defendants, in reliance on their integrity. And we also con- 
cur with the principal sudder ameen in iiolding that under the 
Maliomedan law, seisin must be established in order to render the 
deeds valid. 

It remains only to determine whether all, or what portion of the 
plaintiff's claim should be decreed, and whether he is entitled to 
wcLsilat. The principal sudder ameen has, under a futwa^ divided 
the estate into 32 suhams^ of which he has awarded 14 to the plaintiff 
and the remainder to the other acknowledged heirs, amongst whom 
is the defendant (appellant) Muheeooddeen Bebee, and no objection 
has been raised by either party as to the correctness of the division 
under the Mahomedan law. The respondent, in his appeal, lays 
claim to the whole estate of Mahomed Ismael, as being a jageer 
under the law (Regulation XII. of 1805,) indivisible and inalienable. 
This objection is unsound, the property has not been alienated, it 
is in the hands of the heirs of Mahomed Ismael, and like any other 
part of his estate, can be divided among them. The respondents' 
vakeel has said that, under the terms oulad and ausad contained 
in the vernacular copy of the law, a wife is precluded from inheri- 
tance. We observe, however, that in the English version, which 
is that by which the court must be guided, the general term heirs 
is made use of. Further copies of two English letters from the 
Grovernment, addressed to Futteh Mahomed, the original grantee, 
clearly set forth that the jageer was for the support of the family 
generally, though in the name of Futteh Mahomed alone. We, 
therefore, decree 14 of 32 parts of the property in dispute to 
the plaintiff in concurrence with the principal sudder ameen. On 
the question of wasilat, we observe that the plaintiff has not given 
the date of his dispossession. The principal sudder ameen has 
awarded wasilat from the date of plaint to be ascertained in exe- 
cution, he has also given 14 parts out of 32, value of per- 
sonal property to be made over by the defendant To this we see 
no objection^ and therefore confirm his order. 

Both appeals are dismissed, and both appellants will pay the costs 
of their respective respondents, and even in the case of Mahomed 
Rowshun, whose costs are charged to the plaintiff (appellant,) 
Jummeeuddeen in his appeal. 
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The 29th Novbhbbr 1853. 

Present : 

Sib R. barlow, Bart.," 

J. DUNBAR, Esq., ^-Judges. 

A. J. M. MILLS, Esq., 



LRT.,-i 



Regular Appeals from the decision of Baboo Nurhurree SeromtmH, 
Principal Sudder Ameen of ZiUah Mymensing^ dated 26M Augyat 
1851. 

Case No 133 op 185L 
RAJLUKHEE CHOWDRAIN, (Defendant,) Appbllant, 

versus 

OODYE CHAND SHAH and others, (Plaintiffs,) 

Respondents. 

Vakeel of Appellant— Mr. J. G. Waller. 

Vakeel of Respondents — Baboo Kishen Kishore Ghose, 



Case No. 94 op 1852. 
MUNNEE KURMOKAR CHOWDRAIN, (Defendant,) 
Appellant, 
versus 
OODYE CHAND SHAH, (Plaintiff,) Respondent. 
Vakeel of Appellant — Baboo Ramapersaud Roy. 
Vakeel of Respondent — Baboo Kishen Kishore Ghose. 
^jn an actum SuiT for pessession of talooka with mesne profits ; laid at rapees 
ofVIS^*^" 16,049-0-0-0-7. 

^fitTTe ^^' Waller, for appellant— The principal sudder ameen did 

Seciaion of the not allow US to file a supplemental answer on our discovering, 
lower cow-t in after the pleadings were filed, that plaintiffs claimed as purchasers 
pUintiff was of three shares, when, in fact, they had purchased but two shares. 
YJ^held on the Baboo Kishen Kishore, contra. — All the three defendants, whose 
rights I purchased, admit in their answer, that I am purchaser. The 
two parties who have appealed did not plead in their answer on this 
point They are zemindars of the estate in which the property, the 
shares of which I bought, is situated ; they hold violent possession 
and this has been proved against them. They are not entitled to 
plead the objection now raised. The principal sudder ameen s 
decision in this matter is quite correct 

The Court direct appellant's pleader to proceed with his other 
issues, as the determination of the point in no way affects the merits 
of the case as regards them. 
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Bahoo Ramapersaud Roy^ for appellant. — ^There is no proof on 
the record to satisfy the Gonrt of plaintiff's dispossession and our 
possession. It does not appear that plaintiffs ever had possession. 

The documents on which the principal sndder ameen relies in 
the first para, of his decision to prove plaintifi's dispossession, have 
no bearing on the case. All that is available as evidence is list of 
nine witnesses. 

Baboo Kishen Kishore Ghose. — I read a copy of plaint filed by 
the appellants before sadder ameen, against the parties whose rights 
I porcnased in a case of assessment, in which, the appellants state, 
they have attached the property, and given iirformation of the same 
to the magistrate. 

A similar action between those parties, in which I also was made, 
sabsequent to purchase, a defendant, was in the courts. In the 
plaint they say the defendants do not come to terms ; an attachment 
is, therefore, taken out under Regulation VIII. of 1819. In both 
cases their plaints were dismissed, on the ground that enhanced rents 
could not be fixed upon the land which was under mokururee 
tenura How can appellants now plead they did not dispossess and 
are not in possession. 

The former proprietors were for years ousted by the appellants 
who obtained decrees against them. At length the estate was sold, 
and I bought it, and have been kept out in the same way. All the 
witnesses say appellants have attached and collected the rents of the 
shares I bought; appellants ought to have pursued the prescribed 
course before they attached ; but they have not acted according to 
law. They have never even admitted in this case that they attached 
at all ; had they pleaded to that effect inquiry would have been held. 

Judgment 

The Court see no reason to interfere with the principal sudder 
ameen's judgment The admissions of the appellants in two cases, 
in which the former proprietors were defendants, and in one of 
which the respondent subsequent to his purchase was also included 
as a defendant, prove that they attached and collected on the 12 
annas share of the estate now the respondent's property ; the evi- 
dence of the witnesses brought forward by the respondent also 
proves that fact. Appellants, in their answer to this plaint, do not 
go so far even as to admit that they attached and collected ; they 
merely plead being out of possession, and therefore their non-liabi- 
lity. We are satisfied that the respondent has been kept out of 
possession by the appellants from the date of his purchase. They 
were aware, for they are the zemindars as well as sharers with the 
respondent, of his purchase, and must be held responsible for the 
mesne profits accruing during respondent's dispossession, calculated 
at rupees 1,219 per annum, which is less than the rate they admitted 
in their suit for assessment to be the produce of the disputed pro- 
perty, namely, rupees 1,250 per annum for the period laid down by 
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the principal sadder ameen against which no saiisEoctory ground 
for interference has been raised. We accordingly confirm the 
principal sudder ameen's decision, and reject both the appeals with 
costs. 



The 29th November 1853. 

Present: 

Sir R. barlow, Bart.,) 

J. DUNBAR, Esq., S-Jvdges. 

A. J. M. MILLS, Esq., ) 

Case No. 277 op 1852. 



A sar-i-peah- 
ffee lease in 
B«har,contaiQ* 
ing' first a con- 
tract for the 
payment of a 
rent certain, 
and then a 
contract for 
the appropria- 
tion 01 the 
residue of the 
proceeds of a 
mehal in liqui- 
dation of a loan 
-with interest, 
held to be a 
document re- 
quiringr to be 
stamped both 
as a ieuse for 
the rent, and 
as a mortgfage 
for the amount 
advanced. 



Regular Appeal from the decision of Roy Shunkur Laly Principal 
Sudder Ameen of Patna^ dated 2ist April 1852. 

MUSST. KUDDERONISSA, (Plaintiff,) Appellaht, 

versus 

RAJKOOMAR SINGH and others, (Defendants,) 
Respondents. 

Vakeels of Appellant — Mr. J, G. WaUer and Baboo Kishen Kishort 

Ghose. 

Vakeels of Respondents — Moonshee Ameer Alee and Bmgseehuddun 

Mitter. 

Suit laid at rupees 6,897-12-3, being the amount of principal with 
interest of a sum advanced on a farm (zur-i-peshgee). 

Moonshee Ameer Alee^ for respondents. — ^The claim is an advance 
of rupees'5,000,on a farm, rupees 101 per annum. The stamp upon 
the lease is rupees 20 in value. 

Rupees 20 stamp suffices for rupees 5,000, and above 100, 
Article 29, Schedule A. Regulation X. of 1829, a stamp of rupees 
2 is required. 

Appellant's pleaders urge that the case comes within Article 30 
of the above Regulation. 

Judgment. 
The Court adopt the view of this question laid down in the pre- 
cedent at page 569, Sudder Dewanny Decisions of 29th June 1853. 
The cases are parallel, and the argument now raised by the appel* 
lent, was taken in the other case and held by a full bench to be 
unsound. We, therefore, reject this appeal, and dismiss this plaint 
with costs. The dismissal will, however, be no bar to the institntion 
of an action by the plaintiflF on a stamped paper of proper value. 
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The 29th November 1853. 
Pbesent: 



Sir R. barlow, Bart., 

J. DUNBAR, Esq., VJudaes. 

A. J. M. MILLS, Esq., 



}• 



Case No. 496 of 1853. 



Special Appeal from the decision of Mr. O. D. Wilkins^ Additional 
Judge of Zillak Backergunge, dated I3th April 1853, affirming 
that of Mahomed KvlUem Khan, Principal Sudder Ameen of 
that District, dated 20th Mag 1850. 

BHYRUBCHUNDER MUZMOODAR, (Dependant,) 
Appellant, 

versus 

KISHENKAUNTH ACHARGE, (Plaintiff,) 
Respondent. 

Vakeels of Appellant — Baboo Ramapersaud Roy, Mr. J. G. Waller 
and Baboo Kishen Kishore Ghose. 

Vakeel of Respondent — Baboo Kishen Sukha Mooherjea. 

The judge's decision Is to be found at page 109, Backergunge it u not 
Zillah Decisions, 13th April 1853. SS^o*St' to * 

Plaintiff sues to annul a forged bond for rupees 5,000. The prin- entertain an 
cipal sudder ameen declared the deed fabricated. vi^ litbtoS'' 

The judge in appeal is of opinion, that notwithstanding certain a declaration of 
inconsistencies and reckless assertions, (on the part of the respon- ^|J^[^ ®^ 
dents,) there are the following insuperable reasons for agreeing issaed w^t- 
with the lower court in declaring the bond a forgery. A special ^J^***^ 
appeal having been this day admitted, the Court proceed to dis- * 
pose of the case, both parties being present, under Clause 7, Section 
VIIL Act XVL, 1853. 

We are of opinion that no action will lie. The plaintiff has 
received no injury ; no claim was preferred in the bond. The 
plaintiff had already pleaded before the fouzdaree court, and be- 
fore the register, that the deed was a forgery, " but declined 
proceeding in the matter.'* A week afterwards he presented a 
petition in the civil court, stating that all disputes between him 
and his opponents " were at an end." After the lapse of a few 
days, plaintiff instituted this suit, stating the defendant and others 
have forged this deed as they had previously forged others to his 
detriment. 
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It is not competent to the civil court to entertain an action^ with 
the view to obtain a declaration of the forgery of a deed not issued 
or attempted to be enforced. Judgement is given in favor of the 
appellant with costs* 
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Ralipertaud Roy khU others v, Kaliperaaud Sahoo and others. 

Heid that the pendency of an action for enhanced rent on certain land^ 
barred the effect of the limitation law on a suit instituted for the 
rent of the same land, at the rates always admitted by the dtfendant, . . 946 

Thomas Stow Ranney v. Captain D. Bond. 

Decision of the lower court upheld. A point not raised in the plead- 
inffs cannot be brought forward on special appeal^ , , 948 

Gobind Bhukut and others v. Musst. Buroda Debea. 

Remand on application for special appeal, the decisum of the lower 
court being incomplete and discreditable, . . 955 

Muhannnd Roy Chowdree v. Musst. Hufeeza Bebee and others. 

H execution of a decree the eillah judge proj^ria mota awarded in^ 
terestfrom the date of decree, seventeen years after that date. The 
original plaint and decree having contained nothin4f regarding interest. 
Construction 1129 does not bar the institution of a regtdar suit to 
set aside the judgt^s voluntary tnoard of interest. The decreeholder 
m^ht hope applied summarily for interest, but having failed to do so 
within 12 years, is now barred from it, . • • 956 

JLhsjeh Mahomed Mehdee v, Musst. Jeolatchun Koonwur and others. 

A suit cannot be entertained by a court, when brought by a party, who 
admits in his plaint that he employed the arfendant to make a 
benamee purchase of an estate on his behalf at a sale for arrears of 
revenue, to establish his right to the estate against such defendant 
who declares the purchase made by him under Regulation XL of 
1822» to be bond fide. The plaintiff as contravener of the law can- 
not be aided in the recovery of the property, and it makes no differ- 
ence tf his opponent is in the same predicament, • • 961 

Kndderoonissa v. Rajkoomar Singh. 

{f any deed or writing be on more than one sheet or piece of paper, the 
' seals or signatures of the parties and witnesses must be on the part 

bearino the stamp, otherwise the document is not legally executed and 
is inaanUssibht • • 966 

Juggumauth Shah anci another o. Kaleechnni Surmah and others. 

A party, who has subsequently sold the property, may join in an action 
with his oidfi vendees as against his oum original vendor. 

When a third party appears as an objector^ the court should give the 
plmntiffan opportunity of making him a dtfendtmt by filing a supple- 
mentary plaint, ., 968 
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Goordyal Singh v, Domeer Singh and others. 

Petitions from the parties to a suit, praying for and consenting to arhi' 
tration, are binding on them and equivalent to the arbitration bonds 
required by law. The consent of the party thus given and his own 
acts in going to trial before the arbitrators, preclude him from after^ 
wards pleading any deviation from the strict letter of the law against 
the award of the arbitrators, .,. 9/1 

Kewulram Ghose and others v, Susteechum and others. 

Remand on application for special appeal, the decision of the lower 
court being inconsistent and unintelligible. A plea of limitation is 
not applicable to an ikramama in the nature of a mortgage deed, . • 975 

Kaleedass Neoghee v. Collector of Mymensingh and others. 

The notification of the day of sale under Section VI, Act I. of 1845, 
must be affixed in the office qf the collector, or other officer dalg 
authorised to hold the sale, not less than 15 days previously to the 
date of the sale. The words or other officer as ^Foresaid rrfer to the 
collector, or officer who will hold the sale, and not to the judge or 
^Ae GovBRNMBNT Gazbttb, .. 976 

Raja Neetanund Singh and others v, Jhuhhoo Roy. 

The lower court dismissed a suit by a zemindar for possession of certain 
lands, which had been awarded by the special commissioner to the 
defendant as lakhiraj. Remand tn order that the case might be tried 
on its merits, . « 981 

SJiamsoonder Nundee, alias Bunseehuddun Nnndee v. Nabldshore Roy 
and another. 

An auction'purchaser is competent to sue for possession of land within 
the limits of his purchased estate, which the defendants profess to 
hold as lahhiraj. 
The defendant's assertion of a lahhiraj title does not compel the court to 
rtfer the case to the collector, under Section XXX., Regulation IL 
0/1819, .. 982 

Kishennath Roy v. Humath Roy and others. 

A party not appearing in the court of first instance eon be keeard in 
appeal on the record. Decision of the lower court reversed on Us 
merits, ,. 985 

Suruffoonissa Begum o. Nusseerooddeen Chowdree and others. 

A plaintiff dying, her executors appeared under a will, which wHl having 
been rejected in another suit, was not received in this case. Then the 
executors applied to be permitted to sue as best friends of the daughter 
of the deceased plaintiff, although this daughter had been originally 
made a defendant in the suit by her mother, this permission having 
been granted, the case was remanded for further investigation, ... 987 
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The 1st December 1853. 
Pbesent : 



SiR^R. BARLOW, Bart., 
BAR Esq., 
L MILLS, Esq., 

Case No. 11 of 1853. 



J. DUNBAR EsQ.i ' y Judges. 

A. J. M. MILLS, Esq., ) 



Special Appecdfrom the decision of Mr. R. B. Garrett, OMciating 
Judge of ZiUak Beerbhoom, dated Sth June IS52, confirming a 
decree of Roy Gobindchunder, Sudder Ameen of the above district, 
dated 22nd March 1851. 

KALIPERSAUD ROY and otbers, (Plaintiffs,) 
Appellants, 

versus 

KALIPERSAUD SAHOO and others, (Defendants,) 
Respondfnts. 

Vakeel of Appellants— Mr. J. G. Waller. 

Vakeel of Respondents — Baboo Kishen Kishore Ghose. 

This case was admitted to special appeal on the 17 th January Held that the 
1853, under the following certificate recorded by Sir R. Barlow 2^00**%^°^^^ 
and Mr. W. B. Jackson : — hanoedrent on 

Sir R. Barlow.—" The decision of the judge is to be found at g^^ ^^^^^ 
page 5, Beerbhoom Decisions of Sth June 1852. fec'tof theiimi- 

•*The grounds of appeal are, that an appeal was pending in the ^^°"^*^^?J 
Sudder Ck>urt till 1248, so that the petitioner could not sue for the for the Vent of 
previous rents of 1234 to 1243, and that (defendant) respondent, in the same land, 
his original answer having pleaded payment in 1248 of the amount ways* admitted 
demanded in this action, the admission of rents due to the appel- by the defen- 
lant, then made, brings the case within the meaning of ^^^' 
Section XIV., Regulation UL of 1793, and the action is not 
barred. 

''The appellant's suit for enAanc^c/ rent was dismissed in 1248, 
but that dismissal did not deprive him of right to sue for rent at 
former rates nor, till the decision of the suit to determine amount 
rent due by the defendants, could he, plaintiff, (special appellant) 
sue for admitted prior rates of rent 

'' The defendant took the onus probandi upon himself by pleading 
payments in 1248; that plea is inconsistent with the line of defence 
i¥hich rested upon the law of limitation ; had the defence stopped at 
that point, the data given would perhaps rule the point of limitation. 
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but when defendants proceed to carry on their case to 1248, thus 
bringing their claim K)r rent within 12 years previous to institution 
of suit, a question arises whether the law of limitation can be 
applied against the plaintiff. 

" I would admit a special appeal to try, whether : — 

First. — With reference to the pending appeal in the Sudder, the 
present claim to rents from 1234 to 1243, is barred by the opera- 
tion of the law ? and 

Secondly. — Whether the admission of payments on acx^ount of 
plaintiff, to another party by the defendants, does not entitle the 
special appellant to a decision on the merits under the provisions of 
Section XIV., Regulation III. of 1793 ?" 

Mr. W. B. Jackson. — " I do not agree in this admission. The 
defendant pleaded lapse' of time as barring the suit altogether, 
adding a second plea in case of the first being over-ruled, that he 
had paid the money ; this addition of a second plea does not nullify 
the first ; in fact the law of limitation is established purposely to 
prevent the inconvenience arising from demands being made which 
may have been satisfied, but the payment of which cannot easily be 
proved after such a lapse of time. 

** On the other point it appears to me, that a landlord having sued 
for enhanced rent, if that claim be dismissed, cannot have the time 
during which that suit was pending allowed in his favor, on 
subsequently «uing for the old rents ; it seems to me objectionable 
that he should be allowed to benefit by bringing a suit which 
is proved to be ill-founded.** 

Mr. Waller^ for petitioner — I submit that my client is entitled 
to a decision on the merits of this case, which has been dismissed by 
both the lower courts under the limitation law. Section XIV., 
Regulation III. of 1793, sanctions the hearing. The controversy 
was not regarding proprietary right, but regarding rents more or 
less alleged to be due on certain land. The plaintiflTs right to 
receive rent has been admitted all along, but defendant denied 
plaintiGHs claim to enhanced rent Until, therefore, the suit for 
enhancement was determined, as it was at length against my client, 
he could not demand the rent he now claims for the same years 
from 1234 to 1243. 

In answer to this plaint, defendant pleads payment at the prior 
and old rates and yet urges the law of limitation, but the plea is 
bad, for the suit for enhancement was not decided till 1248, and in 
that case it was admitted that a certain sum was receivable by my 
client and payment thereof was pleaded. 

Baboo Kishen Kishore Ghose, contra. — ^This action and that 
decided in 1248 are on difierent grounds. This is for balance o{ 
rents, that was for enhanced jumma ; the tendency of the first case 
does not save the plaintiff's case from the operation of limitation 
aw. 
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Judgment. 

SiE R. Barlow and Mb. J. Dunbar. — We are of opinion that 
the^ case should go on to a hearing on the merits. There was an 
action brought in the civil courts, in which the ancestors of the 
plaintiff sued the ancestors of the defendants to obtain possession of 
these lands held by the latter, or to recover from them rents at an 
enhanced rate, if their possession was allowed, and they agreed to 
pay at the said fate, and the petitioner had reasonable ground to 
suppose that a judgment might pass in his favor. Moreover, the 
period of appeal, supposing the case to have been subject to appeal 
to the privy council, would have been calculated from the last men- 
tioned date. The case was pending, on admission of a petition for 
review in the Sudder Dewanny Adawlut, till 1247. The defendants 
in that case admitted their liability to the extent of rupees 706 per 
annum. The Court decreed their liability for that amount and threw 
out the plaintiffs claim for enhancement Within ten years of that 
decision, plaintiff has come into Court on a demand for the rents 
at the rate of rupees 706 per annum. The admission of the de- 
fendants in that case of their liability gives the plaintiff a fresh 
start ; the limitation law does not apply to the plaint, for if admis- 
sion of truth of the demand, or promise to pay bars the operation 
of the limit of 12 years, much more does the decree of the Court 
and plea of payment urged, in this case by the defendants, entitle 
the plaintiff to be heard on the merits. These have not been en- 
tered upon in the lower courts. The case must be returned to 
the court of first instance for that purpose. 

Mr. Mills. — I cannot concur in opinion with my colleagues 
that the case should go on to a hearing on the merits. 

The suit, which is for the recovery of rent from 1234 to 1243, 
at an annual jumma of sicca rupees 44-3-3, was instituted on the 
30th of September 1 850, when more than 12 years had elapsed 
from the date on which the rent for the last mentioned year had 
become even due. 

It appears that a controversy had been long going on between 
the parties regarding the yalidity of the under-tenure. The 

Elaintiffs' ancestors had sued to have the tenure declared invalid ; 
ut their claim was disallowed, and the right of the defendants' 
ancestors to hold the tenure on a fixed right was admitted. The 
plaintiffs then sued to enhance the rent so fixed, laying the claim 
at one year's produce of the land, and praying to be put in posses- 
sion, if the holders should refuse to enter into a settlement at full 
rates. 

The Sudder Court, after a protracted litigation, which commenced 
in 1827 and ended only in. 1842, finally upheld the tenure 
subject to the payment of the rent before fixed. It is now contend- 
ed that as the defendants admitted their liability to pay rent at 
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the old rate in that suit, the period of limitation shonid, nnder 
Section XIY., Regulation III. of 1793, be computed from tiie date 
on which the controversy between the parties was closed. I km 
of opinion that the operation of the law of limitation is not pre- 
vented by this circumstance^ as the cause of i^ction was not the 
same, and the pendency of that suit was, therefore, no bar to the 
plaintiff suing for the acknowledged rent as it became annually 
due to them. 

They chose to await the result of the pending suit, in the hope 
of obtaining a larger amount of rent They thus allowed time to 
run against them and they must stand the consequences of bring- 
ing an unfounded action. There was no dispute regardii^ the 
amount of rent that was before demandable, that had been judici- 
ally determined, and the object of the next suit being different, viz^^ 
to enhance the assessment, I can see no ground, either in equity 
or law, for giving to the plaintiffs the time during which that suit 
was pending. I would dismiss the special appeal. 



The 1st December 1853. 

Present : 

Sir R. barlow, Bart.,) 

J. DUNBAR, Esq., \ Judges. 

A. J. M. MILLS, Esq., j 

Case No 134 op 1853. 



Special Amealfrom the decision of Major A. BogUj Commisgioner 
of the Tenasserim Provinces, dated I9th May 1852, reversing a 
decree passed by the Junior Assistant Commissioner of Owl 
Province, dated 6th February 1852. 

THOMAS STOW RANNEY, (Plaintiff,) Appellant, 

versus 

CAPTAIN D. BOND, (Defendant,) Respondent. 

Vaheel of Appellant— Mr. J. G. Waller. 

ih^^^i^Lt ^^^ ^^® ^^ admitted to special appeal on the 29th March 
upheld, a point 1 853, under the following certificate recorded by Sir Robert Bar- 
not raiaed in low and Mr. A. J. M. Mills : 
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•* This is an application for admission to special appeal against ^e pie^ings 
the judgment of the Commissioner of the Tenasserim Provmces; broL^htfor- 
reversing that of the Assistant Commissioner, as detailed in the wardonsDe- 
accompanying English proceedings.* The grounds are set forth in ^^ ^VP^' 
a separate pleading attached. 



* Commissionbr's Court, Moulmbin, 22nd March, 1852. 

Appellant present in person and by Agent, Mr. Lewis. 

Respondent present in person and by Agent, Mr. Patton. 

This case was decreed by tbe lower court on the simple ground apparently, that the 
Caledonia had become a wreck after the money was paid, but the appellant sets 
forth that the persons, for whom passage had been taken in his yessel ; first applied to 
him for a refund, while his yessel was on the way up the riyer, and were told to wait 
until it should be seen what was to be done with her. Appellant states that before the 
vessel became a wreck, the respondent's principals left this for Calcutta on another vessel 
and have never returned. If this he the case it will affect this suit materially, for it 
must be borne in mind, that if the master of a ship be unable, from causes beyond his 
control, to carry his passengers to their destination in the vessel originally agreed upon, 
he may yet carry them on in another vessel, and tiius fulfil his engagement, but if the 
passengers, whUe this point is still undetermined, take passage of themselves, and 
depart from the country, they place it out of the master's power to afford them any 
relief, and it becomes a question how far they are warranted in afterwards coming into a 
court of law and claiming pecuniary compensation. 

This would to some extent be to decide thdr own case. In this instance the facts of the 
case do not appear to have been fiilly entered into. It is important to know what passed 
between the parties after the Caledonia put back, when the parties on behalf of whom 
respondent sued, left Moulmein for good, and when it became a settled thing that the 
Caledonia never could complete her voyage. To have these points established, tiie 
case is remanded to the lower court to be sent up again on the 27th instant, when it 
will be heard and dedded this day week. 



The 3rd April 1852. 

Casb called. 

Plamt\S^ and plaint\jF*s pleader, G. R. Gordon, present. 

Mr. A. Lenain files power as the drfsndanfs pleader. 

First Witness for Plaintiff. — Edward Abril Stevens, American Missionary, makes oath 
and states. — I know the defendant Captain Bond, in this case. I know of tiie existence 
of an agreement between the plaintiff and defendant in this suit. It was to take cer- 
tain passengers to England in the barque Caledonia. The passengers did not proceed 
in the vessel because she became a wreck and could not proceed out of the river. We 
heard on the 19th November, that the vessel had sprung a leak and was making water 
so &8t, that it was necessary for her to put back to town. I had subsequenUy a conver- 
sation with the defendant on the subject I spoke to him about the ship going to Sea, 
and he said it was necessary for her to come back, and that his object was to have her 
unloaded, as soon as brought back and to have her taken into dock, so that her situation 
might be examined. I aJso at the same time spoke of the re-paying of the passage* 
money, the money that had been paid him for the passengers. He said he was willing 
to do what was right on the subject, and at the same time alluded to a conversation that 
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" The controversy is one of a novel nature and involves a ques- 
tion of general interest. 

" We admit an appeal to try the four points specially pleaded-" 



Mr. Ranney had had with him at Moulmein on the same subject The defendant did 
not make any offer about procuring a passage for the paaeengers in another vessel. The 
conversation that Mr. Ranney, the plaintiff, had with the defendant, was on tiieisubject 
of the refund of the money, for the defendant expressed to me his annoyance at Bfr. 
Ranney having alluded to the subject of litigation for the recovery of the money, but at 
the same time the defendant expressed his unwiliingness to enter into any arrangement 
until he should have come up to town. This was previous to the departure of the passen- 
fg^n to Calcutta, This conversation took place on the 26th November last. On the 
vessel's way up we heard that she touched on a sand and broke her back. This also was 
previous to the departure of the passengers to Calcutta. I know tiiat an offer was made 
by Mr. Ranney to the defendant for the return of this money. Mr. Ranney oflfering to 
remit rupees 500, and to take a refund of rupees 2,500 instead of rupees 3,000, in setde- 
ment. The defendant's reply was that he was unwilling to make such a settlement^ as he 
was not sure that his owners would sustain him. This, howeva>, I did not hear mys^. It 
was what was stated to me by the plaintiff. This was after the vessel had broke her back, 
but, I believe, it was subsequent to the jMusengers having proceeded to Calcutta. It was 
(my impression) after the defendant had brought the vessel up. The passengers did 
^t in Moulmein until it was perfectly apparent that the vessel was jmable to proceed 
^pon her voyage. Captain Bond did not even make the passengers an offer to take 
^^m up in another vessel. 

By Drfendant. — ^The passengers leffe this on the 23rd December. This last 
passage was agreed on after the arrival of the Steamer Fire Qi(««ii from Calcutta. 
The passage was engaged on the 19th December. 1 was not present at the offer made 
by plaintiff to the defendant, and I do not recollect the date of its being made. I do 
not know the date of the vessel having broken ^her back. I said tiiat I heard that 
the vessel on her way up broke her bade* that is^ before the passengers left ; but I do 
not know it of my own knowledge. The defendant, as far as I know, was not 
asked to provide for a passage for the passengers. There was a correspondence 
betweeen defendant and myself. I have not retained a copy of my own letter to the 
defendant, but as fer as my recollection serves me, and with reference to this subject, 
it was requesting him to say at what time he would be up in town, as we were very 
desirous of coming to an understanding about the passage-money. I received a reply to 
that which I have here (witness here produces note which is directed to be filed.) With 
respect to the first paragraph, I wish to explain what it was on my having sent down on 
the 2nd December a man to bring up the f^st of the baggage which was still left on 
board ship. 

Defendant here exhibits a note which is shown to witness, and recognized by him as 
the one to which the note last produced, referred. 

By Plamiif. -—It was after this letter that we heard that the vessel had broke her 
back. She was then below the flats when this was written. My note was written on 
the 2nd, and the reply to it came on the 3rd December. 

By Court. — The reason why the defendant was not asked to furnish a passage for 
the passengers in another vessel, at least as fer as they existed in my own mind, were, 
that first it was not considered to be a necessary legal step to allow of the money being 
recovered, and the other was that we did not wish to trouble the defendant, in the 
distressed situation he was in at the time. 

By Plaintiff.— \ do not know if, had the defendant offered the passengers a passage 
in a vessel equally as good as the Caledonia, with the same accommodation, whether 
it would have been accepted or not, but my impression is that though they might have 
accepted it in settlement of the difSculty they would not have gone. 

The Witnett retiret. 
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Judgment. 

We see no reason to interfere with the Commissioner's decision. 
The^vessel had commenced her voyage and was lost on her way 



Here read and filed letter from Mr. D. Tapley, Master Attendant at Moulmein, with 
papers of inteiTogatoriei and answers attach^. 

The plaintiff's pleader complains that the witness has not answered the questions put 
folly or given the information required. 

Ordkb. — The case will, if necessary, be postponed for Mr. Tapley's attendance. 

Fint Witness I James Henry Miller, Merchant, makes oath and states. — I was one 
/or Drfendmt Vof the surveyors of the Caledonia. 1 do not remember the date 
by Drfendant, J of the survey. The survey report wiU show. (The defeftdant hero 
exhibits a survey report.) 

Witness states. — The survey took phice on the 2nd January and, the date of the report 
was the 3rd, therefore she was condemned on the 2nd of Januuy. I did not examine 
ttie vessel between the time that I first surveyed her and the time that she was con- 
demned, on the report that it is now before the court, but I saw her casuaUy in passing 
by in diflerent parts of the river before she arrived at the place where she finally became 
a wreck. I cannot state from memory, but I took notes from certain times regarding the 
condition of the vessel, which are in existence and can be referred to. These notes are 
embodied in a report and given to the defendant. Captain Bond. I think it is quite 
possible to state without examining her bottom out of water whether a vessel's back was 

broken. For instance if 1 saw a vessel so -^^/ I should have no hesitation in 

saying her back was broken, but it is quite another thing being able to say ttiat 
a v^rs back is not broken, I mean the keel broken. It is quite possible to repair a 
vessel with her back broken. When I condemned her she was in a much worse condi- 
tion, with her side broken in bUged. I surveyed the Caledonia twice or three tones. 
I surveyed her once before the report before the court, which is the second report. 1 
do not recoUect her having grounded before. I find her where the report was made on her 
which is before the court. The first time was when she was at Amherst and making 
nater. when she was recommended to come back to town. ^ * v _-* • 

Defendant here states that the vessel did ground after the first survey at Amhers^ in 
coming up, when it was not considered necessary to have a survey on her, as she wa« 

*^°^ W*^x!^^i^^ S^.-I did not survey the^«»««l ^'^ !^^r«!^W 
saw her at Amherst and the time when I surveyed and condemned her, and there is nothing 
Z the report to show that the vessel had taken the ground except where she then lay. 
8he\LTted to have taken the ground on the day previous, and niu-tjiave /e^"^ 
thL i^ at that pUce, for wherever she received there she must have stuck the v^l 
S^yZ^beensUgWWged before she a^^^ \'^'^lt^J':^i'Z.^^ 

injuries she may have received before she got a-ground. I speak of her as I found her. 
The first survey report wUl show if she was hoggpd at Amherst. 
Defendant requests to aUow the first survey report to be referred to. 

Bead and copy ordered to be filed, 

(Signed) E. D. A&daoh, 

Junior Asst. Commissioner. 
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down the river, between Moulmein and Amherst, and the principle 
in Abbott seems to be sound and just The question of sea-worthi- 

Thb 17th May 1852. 

Case Called. 

PlanUiffa present m person. 

Plaint^ 9 pleader —Mr. Gordon, preaent. 

Drfendanfa pieader—Mr. Leuns, present. 

Second witneeefor Plaintiff. — Daniel Ti^ley^ Master Attendant at Moulmein, makes 
oath and states. — I do not recollect, but if I had any oommnnication with Mr. Pilot 
Laine regarding the Caledonia, no doubt I can produce them. Mr. Hewett was also in 
part charge of the Caledonia, He did communicate to me that he had grounded her, 
once I think. I did receive a communication in writing from Mr. Hewett. 

Witness here refers to, and places before the court, an official letter from Mr Pilot L. 
Laine, dated barque Caledonia, 9th December 1851, and subscribed by the defendants. 
Certifying that the ship took the ground on the 8th of that month, and then the vess^ 
had sustained some injury, the leak increasing considerably. Also another letter, dated 
3rd January 1852, from Mr. Pilot Hewett, giving an account of his pilotage up and 
reporting the grounding of the vessel on the 1st of January 1852. 

Witneee examined. — I did not visit the vessel between the 8th Deconber and the Ist 
of January. 

By D^endant. — I did not survey her on tiie first occasion of her grounding, but I 
surveyed her when she was recommended to return to Moulmein btfore she grounded. 

J^ Plainiff. — 1 surveyed her twice. In tlie first instance she was making a good deal 
of water, and it was recommended by the surveyors that she should return to town. 
I do not recollect the date. I do not know the cause o&ike leak. The vessel was laden 
and we could not go over her generally. We merely ;• sounded to see what water she 
made. The second time was after the 1st of Januarynl852. 

Third witneee for Plaintiff.— LeonBid Laine, Pilot, makes oath and states. — I was 
the Pilot of the barque Caledonia. I took charge of the ship at Pishing Village. 
I did not bring the vessel up to town. I brought her as far as Long Iriand. 
When I took pilotage charge of her she was leaking and unmanageable. She 
took the shore while under my charge. The leak encreased, but she did not appear to 
hate strained herself. It was in consequence of her being unmanageable that she got 
a-ground. The vessel did go down to Amherst That was before this. She lay at 
Amherst three days. I did write a letter to the Master Attendant, reporting the grounding. 

By Drfendant. — I was not on board of her when she was lost. I left the ship moored. 
I do not recollect the date. It is too long ago. It was in the month of December. 
In my opinion when I left her she might have been repaired. She was not broken 
backed. The vessel was not water logged. There was something wrong vrith the 
rudder or forefoot. 

• Fomrth witne$$for Plaintiff. — James Inglis Hewett, Pilot, makes oath and states. — I 
took pilotage charge of the vessel Cal^fUmid on the 26th of December last. I found 
her in a leiUcy state. She was unmanageable to a great extent. I did get the vessel on 
shore twice. It was in consequence of her being unmanageable, and also from the wind 
chopping around the first time, and the second time because Uie wind failed. I think 
it was ^e 30th December, that I first grounded the vessel ; the second, the Ist of 
January. I made a report of both accidents occurring to the Master Attendant, but on 
what date I do not recollect just now. I do not think the vessel received any injury 
the first grounding. The second she got on top of the rocks and she did not get olTthen 
till the next springs. She was completely disabled. When she just took the ground 
she lay over a Uttle, then righted and laid quite easy. She bumped a little. It was on 
account of her being unmanageable and leaky that she received the injuries she did on 
the second occasion. 

By Drfendant. — I was told by Cw^tein Bond, the defendant, that he had vnitten for 
funds to repair the vessel, and he read a letter to me that be had either money nor 



Digitized by VjOOQIC 



( 953 ) 

n^» of the ship, brought forward on special appeal, was not raised 
in the pleadings and cannot now be entertained. The agreement 

* 

could draw for it. The vessel wat hogged when I took charge. It is m<»e than I can tell 
if the '* hog^' could have been taken out. 

Order. — ^The evidence being here closed, the proceedings to be sent up to the 
appellate court, without delay. 

(Signed) R. D. Ardaoh, 

Jtmior AmU Commisaioner, 

Grounds or Appbal In rb Rannbt w. Bond . 

This action is brought bj the plaintiff Ranney, to recover rupees 3,000 from Bond, 
the defendant, on an agreement. 

The agreement is made, by which Bond promised to take to England certain passengers 
in his vessel Caledonia for the sum of rupees 3,000. Ranney on his part agrees to pay 
to Bond the sum of rupees 3,000. Banney has completed his part of the agreement by 
paying Bond the full amount agreed on ; but the defendant Bond has wholly £uled 
in completing any part of his agreement. It was an understood part of the agreement 
that Bond should give Ranney 36 hours' notice of his being ready to receive the pas- 
sengers. Bond has never given such notice. 

It was further understood the Caledonia was to sail at a certain time, which she did 
not do. The Caledonia was not detuned in the first instance by an act of Grod, but by 
the tmseaworthiness of the vessel, and the subsequent grounding of the vessel and ulti- 
mate loss of the vessel, was caused by her unseaworthiness, by her being leaky and un- 
manageable. {See Hewetf s evidence.) 

Hs^ the vessel safely reached town on her return back, were the passengers compelled 
to wait until Bond had procured money and had the necessary repairs effected, would it 
have been in terms of the agreement to (have waited six months until the repairs were 
effected. 

Would not Bond, according to law, have been obliged to have maintained the said 
passengers in Moulmein during the whole of that period and still have been bound to 
carry out his agreement. 

Bond never offered to maintain the passengers, nor did he offer to furnish them with 
another passage. In fact if he had been indined to have done so, there was no suitable 
vessel r^y in the port at the time, because the passengers would have taken their 
passages from Moulmein if they had been able, and saved the expense of going to 
Calcutta. 

Bond is bound to provide a passage at his own cost, he neither offered to do so, nor 
did so, and had he even done so, it does not appear that he could have procured a 
passage for the whole of the passengers for less than rupees 3,000, and whether Bond 
provided the passage or Ranney did so, it appears immaterial. 

Bond has nothing to do with the passengers leaving Moulmein, that did not break 
their contract with Bond, because Bond could, if he had liked, have always have made 
the offer to Ranney, and if they were not in Moulmein to accept of such offer, that 
was their business. 

Bond has no right to say, they could not have accepted any offer if he had made it. 
It must be first seen that he did make it. It will not do to say now I would have 
made it. But the whole tenor of his correspondence, both vmtten and verbal, was 
that he had no intention of providing another passage for the passengers. The caso 
cited by Bond firom Abbott, is not in point in this case, because here is an agreement 
which both parties are bound by to the letter. In the event of a passenger not pro. 
ceeding by a vessel in which he has taken and paid his passage, he forfeits half his passage- 
money, but in that case it is the passengers' fault, but in this case it is the ship's fault, 
not the passengers. What ought then the ship to do ? at least return the whole of 
the passage-money. 

(Signed) G. R. Gordon, 



19M May, 1852. 



Attorney for Ranney, 
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between the parties does not provide for a refund of passage under 
any peculiar circumstances. The appeal is rejected. 



Commissionbr's CoumT, Moulmbin, 19th Mat 1852. 

JfipelUmt prt$ent in person and by Affeni, Mr. Lewis. 

Respondent present by Agent, Mr. Gordon. 

The additional evidenoe called for in thia case, having been receiTed from the lower 
court and dtd j perused, it is not found to be in &yor of plaintiff. It apj^ears that tiie 
passengers on whose behalf this suit is brought engaged their passage for Cakntta, 
in Ike Bfail Steamer on the 19th December, and that they actually left Moulroem on 
Ike 23rd December, which was before the Caledonia became a wreck. In doing so tibey 
put it out of the defendant's power to conyey them to England, even had he been aUa 
to repair his ship and proceed on his Toyage. It does not appear that he ever offered 
to give them a passage in another ship, or gave them any hopes that he would be able to 
take them on in the Caledonia. But on the other hand, it is not found that he was 
ever asked to furnish a passage in another ship, or that he refused to do so in the event 
of his ship being unable to proceed, or that he reAised to take them on in the event of 
the Caledonia being repaired and enabled to sail from Moulmein or led them to be- 
lieve she never would be so repaired. 

The Caledonia was not a wreck until alter she struck on the rodcs on the 1st 
January 1852. She was then surveyed and condemned on the 3rd January ; but by thia 
time the passengers for whom plaintiff sues were in Calcutta prior to her last accident, 
she may have been quite repairable of being rendered fit to proceed on her voyage, 
indeed from what the Pilots depose to, this would seem to be the case, but the pas s enge r s 
were not in a position to have taken advantage of her being restored to a seaworthy 
condition. 

Eventually the Caledonia was condemned and broken up, and in consequence the 
lower court had decreed that the passage-money, amounting to rupees 3,000, should be 
returned by Bond and the Master. It is admitted that Bond received tiiis amount, and 
that in consideration thereof he agreed to receive the passengers, for whom plaintiff 
sues, on board the Caledonia to &ord them certain accommodation, and to provide 
them according to separate agreement on the voyage, and finally to land them at tlie 
port to which the vessel should proceed to discharge her cargo, unless the passengers 
preferred being landed elsewhere, and had his ship not been wrecked, he no doubt wonl^ 
have fulfilled his agreement, but having been unable to carry out his engagement by 
reason of the vessel having been wrecked, plaintiff sues him to refund the money, and 
the question now before the court is, whether, under the circumstances, he is bound to 
refund or not The lower court has, as already observed, decreed in plaintiff's &vor, but 
the law, as explained in Abbotfs Treatise on the Law of Shipping, would seem 
to be opposed to this. The case of GiUan vs. Simpkin, noticed at page 191 of the 
6th edition, would appear to be quite in point. The law therein laid down 
is, that if the voyage is commenced and the ship prevented from completing it by 
perils of navigation, the Captain may be entitl^ to retain the passage-money 
previously paid to him, but if the ship were lost before the commencement of the voyage 
for which the parties had contracted, the money paid by anticipation, must be retnnied. 

Now in the case of Gillan vs. Simpkin, the ship was lost between London and Ports- 
mouth, at which place the passenger who had paid his passage-money in anticipation, was 
to have embarked, yet he did not get back any part of it. In the case now before me, 
the ship was lost between Moulmein and Amherst, where the passengers were to have 
embarked, but they might have embarked at Moulmein had they wished it. She had 
commenced her voyage and got as frr as Amherst, but was prevented going any farther 
by springing a leak. She tried to get back to Moulmein for repairs, but was wrecked 
on the way up. I have no doubt but that Bond, the Master, is entitied to retain the 
passage-money paid him in advance. 

Stress is laid on the agreement executed by Bond and Ranney, but in reality it does 
not bind Bond to do any thing more than by simply receiving the money he was equally 
bound to do. On full consideration, I think the decision of tiie lower court should be 
reversed, the decree of this court is accordingly for appellant Parties to pay their own 
costs. 



Digitized by VjOOQ IC 



C 965 ) 

The Sth Decembbb 1853. 

Fbesent : 

A, J. M. MILLS, EsQ.,1 ^ ._^ 
a T. RAIKES, Esq., /•^"^^^^' 

Petition No. 667 of 1853. 



In the matter of the petition of Mosst Buroda Debea, filed in ^j^^^^^^ 
this Court on the 4th August 1853, praying for the admission of a application for 
special appeal from the decision of Moulvee Abool Khyr Mahomed ^^i^^^^H' 
AIee» principal sudder ameen of zillah Tipperah, dated 3rd May the lower^court 
1853, aflSrming that of Rumeezooddeen, moonsiff of Kusba ^^« ^i^^" 
Noornuggur, dated 24th January 1852, in the case of Gobind S^tSil 
Bhukut and others, plaintiffs, versus Musst Buroda Debea, peti- 
tioner, defendant 

It is hereby certified that the said application is granted on the 
following grounds : 

This case was remanded to the principal sudder ameen, under 
instructions from this Court, dated the 23rd November 1853, (see 
page No. 1051 of the Court's decisions for 1852,) to re-try the 
case with reference to the remarks recorded on the points therein 
specified. 

The principal sudder ameen has now confirmed the moonsiff 's 
judgment, which he formerly reversed, merely remarking that as 
his former judgment was not approved of by the Sudder Court, he 
had adopted that of the moonsiff. He has not taken up and tried 
the points at all, and his decision is manifestly incomplete, and very 
discreditable to an officer of his position. We, therefore, admit the 
special appeal and remand the case, in order that he may pass a 
fresh decision with reference to the remarks stated in the decree of 
this Court above quoted. 
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The 7th Decbmbeb 1853. 
Present : 



In execution 
of a decree the 
zillah judgre 
propria motu 
awarded inter- 
est firom the 
date of decree, 
17 yean after 
that date. The 
original plaint 
and decree 
having con- 
tained nothing 

terest. Con- 
struction 1129 
does not bar 
the institution 
of a regular 
suit to set aside 
the judge's vo- 
luntary award 
of interest. 
The decree- 
holder might 
have applied 
summanly for 
interest, but 
having failed 
to do so within 



Sir R. barlow, Bart.,) 

J. DUNBAR, Esq., yJudges. 

A. J. M. MILLS, Esq., j 



Case No. 165 of 1852. 



Regular Appeal from the decision of Mouhee Syud Abdool Wahidj 
Frincipat Stiader Ameen of the City of Moorshedabad, dated 
2dth January 1862. 

MUHANUND ROY CHOWDREE, (Plaintiff,) 
Appellant, 

versus 

MUSST. HUFEEZA BEBEE and others, (Defendants,) 
Respondents. 

Vakeels of Appellant — Mr. J. G, Waller y Baboos Ramapersaud 
Roy and Roy Sreenath Sein. 

Vakeels of Assanoollahy (one of the Respondents) — Moonshee 
Ameer Alee and Moulvee Murhvmut Hossein. 

This was a suit to recover rupees 5,435-14-6-6, out of the sum 
of rupees 8,067 and 2 gundahs paid into court as a deposit hj the 
plaintiff in satisfaction of a decree, on the ground that the difference 
only hetween these two sums was justly due; and to have the 
orders of this Court and of the judge, under which interest had been 
levied on the original demand, set aside. 

The principal sudder ameen dismissed the suit with reference to 
Construction No. 1129, which rules that no regular suit can lie 
against, or for reversal of, an order passed (in a case of execution of 
decree) regarding interest or mesne profits. 

The following issues are filed by the parties respectively : — 

Issues on behalf of the Appellant* 

First — Whether the orders of the zillah judge and Mr. J. Hawkins 
(one of the former judges of the Sudder Court) for payment of in- 
terest on the amount of the decree, objained by the ancestor of the 
respondents, ought not to be held null and void by reason of being 
in contravention with regulations, and at variance with the purport 
of the original decree and the petition of the decree-holders ? and 
whether the claim of the plaintiff (appellant) ought not to be de- 
creed, in case the above orders be considered null aud void? 
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Secondly, — Whether with reference to the circumstances of the ^2 years, is 
case and the documents on the record, the decision passed by the ^m^itT^ 
principal sudder ameen is right and just ? 

Issue on behalf of the Respondents. 

Whether Construction No. 1129 does or does not apply to the 
present case ? If it does, whether the case ought not to be dismiss- 
ed, as is done by the principal sudder ameen? 

The Court direct that the second issue, on behalf of the appellant, 
being identical with that taken by the respondent, be first argued. 

Baboo Ramapersaud Roy^ for appellant. — In order to ascertain 
whether Construction No. 1129 applies properly in this case, it is 
necessary to examine the original decree; that decree is dated 10th 
June 1847. It makes no provision for interest. Further, neither 
in the original deed on which the case was founded, nor in the 
plaint, is there any mention of interest, nor was this made a ques- 
tion before the Court 

The pleader here wished to read the decree, the deed and the 
petition of plaint, but as all that he has stated on the point of in- 
terest is admitted by the pleader on the other side to be quite cor- 
rect, the Court held this to be unnecessary. 

Baboo Ramapersaud Roj/y in continuation. — ^The decree was put 
in execution in 1226 B. S., without any claim or order for interest 
in 1234; execution was again taken out, but the judge, contrary to 
the prayer of the party, drew up an order allowmg interest The 
case having been afterwards struck off, was again brought on in 
1848, when the judge, Mr. Russell, referring to the original decree, ' 
disallowed the interest Against that order (dated 25th January 
1848,) an appeal was preferred to this Court, and the order was 
upheld. 

A petition for review of judgment was subsequently presented 
and rejected on the Uth July 1848, A third petition was present- 
ed in this Court, on the 15th idem, representing that Mr. Russell's 
order had been passed in the absence of the decreeholder's vakeel, 
on which an order was passed by Mr. Hawkins, directing the judge 
to examine the vakeel and submit an explanation. On the receipt 
of the judge's return, Mr. Hawkins, on the 11th September 1848, 
directed that the decreeholder should get interest up to the date 
of Mr Smelt's order (30th November 1834) ; but none for any time 
subsequent A suit has now been instituted for the reversal of 
Mr. Hawkins' order and the proceedings taken upon it, and for the 
recovery of the money paid into court under protest The princi- 
pal sudder ameen has thrown out the plaint under Construction No. 
1129, without going into the merits of the case. I contend that 
the ruling of the principal sudder ameen is altogether wrong, with 
reference to the wording and meaning of the Construction and also, 
with reference to Circular Order of 11th January 18S9, paragraph 

D 
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9. Any order passed in execution by a competent court in regard 
to a matter, which formed a subject of controversy between the 
parties and was provided for in the decree^ cannot be interfered 
with under Construction No. 1129, but it cannot be held applicable 
to a matter wholly unprovided for in the decree, and which formed 
no subject of controversy between the parties when their case was 
before the Court. 

Mr. IFaller, on the same side. — Mr. Hawkins ordered that interest 
should be given from the date of decree. No party is entitled to more 
tlian he himself sues for. Construction No. 1129 clearly applies 
only to a matter involved in the original decree, in regard to which in 
execution a judge may pass an order. In this case he passed an 
order for interest, notwithstanding that interest was not asked for 
in tlie original suit, consequently no question was before the court 
which tried the case, and was not provided for in the decree. 

Moonshee Ameer Alee, for the respondent — ^First, I wish to 
read to the Court Mr. Hawkins' order of the 11th September 1848, 
with a view to show that it was passed on full consideration and 
on sufficient grounds. (The order being read, shows that Mr. 
Hawkins did not consider it open to Mr. Russell to interfere with 
the order of his predecessor ; he accordingly upheld the order for 
interest up to the date of Mr. Smelt's order of 1834, but disallow- 
ed it for any subsequent time.) Under the Construction No. 1129, 
any order passed by a competent authority in execution of a de- 
cree cannot be questioned in a regular suit It is to be noted that 
the interest allowed by Mr. Smelt was not for any period prior to 
the decree, but only for time subsequent, during which the money 
payable under the decree remained unpaid. Further, no appeal hav- 
ing been preferred against Mr. Smelt's order, it became conclusive. 
Mr. Hawkins, therefore, held it good, for the whole of the time 
anterior to the order. Unless the other party can -show that my 
client was guilty of any fraud in procuring the order for interest, 
no action for recovery of the money will lie, according to Con- 
struction No. 1 129. I afso beg the Court's attention to the decision 
of this Court, dated 4th August 1851, Government, (plaintiff) appel- 
lant, versus Musst Brijo Koowur, as showing that in cases of fraud or 
wilful contrivance a suit will lie, but in this case no fraud or con- 
trivance is alleged ; so far from it, that the party made no appeal 
even. Under Circular of the 11th September 1829, it is clearly 
competent to the court to direct payment of interest, though not 
provided for in the decree. I admit that it was not asked for by 
the decree-holder, but the Court in its discretion having given it, it 
cannot be taken back. 

Moulvee Murhumut Hosseiriy on the same side. — Mr. Smelt's 
order is dated 21st November 1834, granting interest The case 
was subsequently struck off; and again in 1847, Mr. Russell had 
the case before him, and his first order (dated 30th September 
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1847,) was to the efTect that execution should be carried out as di- 
rected by Mr. Smelt, tlien a mohurir put forward a kyfeut, 
questioning the propriety of giving interest, upon which Mr, 
Rudsell, on the 25th January 1848, directed that no interest could be 
given. The order of the 30th September was appealed to tliis 
Court and rejected on the llth July 1848. After timt an appeal 
waa preferred against the order of the 25th January and Mr. 
Hawkins, on the llth September 1848, amended the order and 
allowed interest up to date of Mr. Smelt^s order. It is too late 
now to inquire whether my client applied for grant of interest by 
amendment of the original decree. The order of tlie judge, which 
remained for more than 12 years unquestioned, must be carried 
out In reality the point attempted to be raised in the action 
now brouglit forward, has been already definitively disposed of. 

Judgment. 

The plaintiff has come in for the reversal of a summary order 
of this Court, upholding the order of the judge of Moorshedabad of 
1834, awarding to the defendant interest on a deree of 1817, up to 
the date of the said summary order of the judge of Moorshedabad, 
and for refund of rupees 5,435, being part of a sum deposited by him 
under the said order of the S udder Court, together with costs and 
interest up to the date of realization. The defendant relies upon 
the Construction No. 1129, and on the Circular Order of the llth 
January 1839, and argues that this suit cannot be heard upon, the 

frinciples laid down in the exposition of tlie law therein contained, 
t appears from the record that in the original decree regarding the 
interest accruing, on which the dispute is now before the Court, 
there is nothing said, either in the plaint or in the document on 
which it is founded, or in the decretal order about interest An 
application for execution on the part of the defendants, who were 
the decreeholders in that case, was made, in which also no reference 
was made to interest; but after the lapse of 17 years, Mr. Smelt 
propria motu ordered interest to be realized in execution. Mr. 
Russell, a subsequent judge, on a reversal of the execution refused 
interest as none had been allowed in the decree. In appeal against 
this order, Mr. Hawkins, a judge of this Court, awarded interest up 
to the date of this order, on the ground that it was not competent 
to Mr. Russell to set aside his predecessor's order. We are of opi- 
nion, that, under paragraph 8 of the Circular Order of the llth 
January 1839, setting forth the provisions of the Circular Order of 
the llth September 1829, the defendant decree-holder might, had 
he applied summarily to the Court by which the decree was passed, 
have recovered interest on that decree from its date. He, however, 
never has applied for any interest : the award of interest was the act 
of a judge, and consequently he cannot now recover any interest as 
given by the summary orders, for the reversal of which this action 
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is brought This suit is brought for tlie reversal of those orders 
and for the interest given on them. The course which would have 
enabled the defendants to claim interest is now barred by lapse of 
time, and by the omission of all interest in the claim and in the 
document on which it is founded, and in the decree in favor of the 
defendants. The defendants ur^e a remand for inquiry, but as we 
see that between the date of the decree and the first voluntary award 
of the judge, of interest, a period of 17 years had elapsed, this 
being the case, under the law of limitation no action can now lie. 
A remand is therefore unnecessary. 

The plaintiff], in his plaint, states that he attained his mabrity on 
the 1st of April 1846, and in 1850 brought this action. To these 
fitcts the defendants do not demur. Holding as we do, that the 
summary orders passed by this Court in confirmation of Mr. Smelt's 
order, cannot be upheld for the reasons above stated, we reverse 
those orders and pass judgment in favor of appellant with interest 
only from the date of suit, as the amount deposited by him was paid 
in obedience to an order of Court and with costs. We observe 
with reference to the argument in regard to Construction No. 1129, 
being cognizance of this suit, that interest was not a matter of 
dispute l^tween the parties involved in the original decision. The 
order for interest by Mr. Smelt cannot, therefore, be looked upon as 
necessary process for carrying into effect the original intentions of 
the Court which passed the decree, in respect to a point in which it 
had already pronounced a formal judgment This is quite clear, as 
interest is only first mentioned in the case 17 years after the decree. 
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The 7th Decbmbeb 1853. 
Present : 



Sir R. barlow, Bart.,) 

J. DUNBAR, Esq., \ Judges. 

A. J. M. MILLS, Esq., j 

Case No. 276 of 1852. 



Regular Appeal from the decision of Mr. W. Tagler, Judge of 
Zillah Shahabad, dated 29th April 1852. 

KHAJEH MAHOMED MEHDEE, (onb op the Defendants,) 

Appbllakt^ 

versus 

MUSST. JEOLATCHUN KOONWUR, (Plaintiff) and 
CHUMMUN L AL and othbrs, (Defendants,) Respondents. 

Vaheel of Appellant — Monnshee Ameer Alee. 
Vakeel of Respondents — Moonshee Oobind Chunder Mookerjea. 

Suit laid at rapees 776-1 1-2, for the possession of a share of an ^^^ ^^^^ 

estate. ^ not be enter- 

This suit was brought to recover possession of certain estates with ciurt.^hen 

mesne profits. brou^t by a 

After the institution of the suit, a compromise was entered into JJ^^Yn ^ig 
with the principal defendants, and the only question that remained plaint tbat he 
for adjudication was, whether the purchase of a two anna portion V^J^^^I^^^^ 
of Kaberpore Jahangeer Pah, was made by the defendant, Khajeh make abtna- 
Mahomed Mehdee, on his own account and with his own funds, or ^ purchase 
for and behalf of the three sons of Narain Dutt, viz., Bukhtear his^be^f ^at a 
Singh, Bholanauth Singh and Goolrae Singh. The plaintiff is the ^^ ^o^ arrears 
mo^er and guardian of Jeo Lai, Sheo roorkast Singh and Jae ^stoM^^hia^ 
Poorkast Sinch, minor sons of Bholanauth Singh, deceased. rigrbt to the 

The defendant, Khaieh Mahomed Mehdee, denied the correct- ^Si^de^ant 
ness of the plaintiff's allegation, urging that the plaintiff had made a who declares 
collusive comoromise with the other defendants, with the view to 2a£"fc^hiw 
deprive him of the property. under B^ia- 

The judge decreed the claim. His reasons (see Zillah Shahabad f^fto'be^ftcwui 
Decisions for 1852, pages 99 to 102 inclusive) are set forth in the Jide.' The 
subjoined extract of his judgment: ?o^en"^rof 

'^In proof of their averments, the plaintiffs have examined several the law cannot 
witnesses, among whom is the agent employed to make the purchase ^|^^^ ^ {jj® 
and one of his shareholders, Alram Singh. property, and *^ 

" The evidence of these witnesses establishes the fact stated ji^reSce^tf 
in the plaint, viz., that the purchase of two annas of this estate his^ponentis 
was made for and on behalf of the three sons of Narain Dutt, ^" *^® "^^^ 
Bukhtear Singh, Bholanauth Singh and Goolrae Singh, and that ^'* ^*"^^ * 
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these parties and their heirs have held possession of the property 
tliroughout 

" The kubala executed by Khajeh Mehdee in favor of Sarnam 
Singh, dated 6th January 1841^ has been filed by the defendant 
Chummun, and it is to be observed that no claim whatever has 
been preferred by Surnam Singh himself. I feel no doubt that the 
transaction is, as represented, fictitious, and that the real purchasers 
were, as stated by the plaintiff and confirmed by the witnesses, 
Bholanauth and his two brothers. 

'^ The cause of this contrivance appears to be, that Bholanauth was 
on the collector's establishment, and did not wish his name to ap- 
pear in the transaction; tliis fact has necessarily given rise to much 
confusion in the subsequent incidents. 

** The defendant^ Khajeh Mahomed Mehdee, who now maintains tlie 
purchase to have been made on his own account, and alleges that 
the 2 annas portion claimed has been in his possession since the 
purchase, exhibits in support of these allegations the following 
documentary evidence : 

** First, — Sundry petitions presented by the auction purchasers be- 
fore the collector, praying for butwarra of the estate, in which men- 
tion is made of Khajeh Mahomed Mehdee as proprietor of 4 annas. 

*' Secondly. — A roobukaree of the collector held in accordance with 
these applications, and dated 27th November 1846. 

*' Thirdly. — Two dakhilas dated respectively 26th December 1848 
and 3rd October 1849. 

** Fourthly. — ^Copy of an ex parte decree of the assistant collector, 
for rent in favor of Khajeh Mahomed Mehdee, dated 27 th 
July 1838. 

" Fifthly.^^An ex parte decree of the moonsiff of Arrah, dated 
14th August 1850. 

" Sixthly. — Two decrees, one of the additional moonsiff, and one 
of thejudge's court, dated respectively 12th September 1851, and 
28th June 1852. 

" With regard to these exhibits I observe, that the petitions of 
the auction purchasers and the roobukaree of the collector prove 
nothing. The purchase was made intentionally in the name of 
Khajeh Mahomed Mehdee, and it was therefore in the natural 
course of things that his name, as the ostensible purchaser, should 
appear in such documents. 

" The dakhilas also prove nothing, as no mention or specification 
of the extent of the Khajeh's interest is mentioned, and he is 
acknowledged to be the proprietor of 2 annas. 

" The same observation applies to the ex parte decree of the 
assistant collector. 

"The decree of the moonsiff's court is more to the point, inas- 
much as therein Khajeh Mahomed Mehdee describes himself as 
the proprietor of tho entire 4 annas. 
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"But the case in wliich the decree was passed was only instituted 
in June 1850, subsequent to the commencement of the present 
suit, and the indirect corroboration of the defendant's allegation, 
which under other circumstances might have been denied from tliis, 
is thus altogether lost 

" It is to be observed that the only document in which the remot- 
est vestige of Khajeh Mehdee's title to the entire 4 annas is con- 
tained, is one which dates its existence after the institution of the 
present suit. 

** Khajeh Mehdee has given no oral evidence whatever to the 
fact of his possession, a circumstance which tells strongly against 
bis statement and in favor of the plaintiff. 

" On the whole, I consider that the plaintiffs claim is as fully sub- 
stantiated, as the nature of the transaction admits of, and that there 
is nothing in the counter-claim of Khajeh Mehdee to interfere 
with the judgment solicited. 

** I accordingly pass a decree in favor of the plaintiff, agreeably 
to the terms of the admission and compromise of the principal de- 
fendants, with costs. 

*^ Under the terms of the compromise, the mesne profits will be 
adjusted at the time of execution of the decree." 

The pleader of the appellant has proposed the following issues : 

Issues on behalf of Appellant, 

First, — Whether, according to tlie Regulations now and formerly 
in force, that part of the plaintiff's claim which affects the appellant, 
and which is founded upon the allegation of benamce purchase, onght 
to be entertained by the Court ? 

Secondly. — The plaintiff having claimed 2 annas out of 4 annas of 
a mehal, upon the allegation of the same being purchased henamee 
in the name of the appellant, and the appellant having denied it in toto, 
the point to be considered is, whether with reference to the circum- 
stances of the case, and the documents in the record, the lower 
court's decision, as far as it affects the appellant, is right and just ? 

Thirdly. — Although the zillah judge, according to the confession 
of judgment, and the deed of compromise entered into by the real 
or principal defendants, pronounced a decree in favor of the 
plaintiff with costs and wasilat, yet he did not exonerate the 
appellant, and award his costs: whether this is right and equit- 
able? 

The Court lay down the first issue for argument : — 

Moonshee Ameer Alee, for appellant. — ^The estate in dispute was 
sold on the 13th of July 1839, for recovery of arrears of revenue 
under Regulation XL of 1822. The appellant purchased it, he 
paid the deposit money and the deed of sale was made out in his 
name. The kubala in the name of Surnam Singh, is dated 6th 
January 1841 ; that is also fictitious, as he was not the real pur* 
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chaser. The whole transaction is fictitious, and under Clause 3, 
Section XIII., Regulation XI. of 1822, the suit cannot be enter- 
tained. The case of Ramkissen Dass versus Bhurikant Singh, 
decided on the 8th of July 1852, is in point 

The cause of the benamee purchase is admitted by the judge. 
Bholanauth was an amiah in the collector's office, and as he could 
not purchase in his own name an estate sold by auction, he admits 
that he bought it in the name of the appellant The purchase is 
clearly illegal. 

Gobind Chunder Mooherjeay for respondent — The plea of illegality 
in the purchase was not urged in the court of first instance, and 
therefore cannot now be raised. The appellant bought 2 annas 
for himself and 2 annas for the plaintiffs husband and his brothers. 
He then transferred the two annas formally over to Surnam Singh, 
the uncle of Bholanauth, under a deed of sale of the date above 
quoted. Surnam Singh then sold the property to Bholanauth, under 
a deed of sale, 12th of December 1841 : the plaintiff averred that he 
was in possession from the date of purchase in conjunction with his 
shareholders, Chummun Singh, Mohun Sin^h, sons of Bholawur, 
brother of Bholanauth, and Musst Lalo, wife of Groolrae Singh, 
younger brother of Bholanauth, and that the sharers dispossessed 
her of her share in 1253, hence the action. The shareholders ad- 
mitted the claim. The appellant was merely made a defendant as 
his name was entered in the collector's office as ** maUk ; " but he 
never had possession of the property, and the judge finds possession 
in the plaintiff and the principal defendants who have come to a 
compromise. The precedent of 8th July 1852, is not applicable to 
this case, as this suit is founded on the deed of sale executed by 
Surnam Singh, in favor of plaintiff's husband, not on the sale made 
by the collector. 

Judgment. 

The plaintiff in this case is the wife of Bholanauth, an amIah of 
the collector's establishment, and the plaint sets forth distinctly that 
the purchase was made benamee in the name of the appellant, on 
account of the s&id Bholanauth and his two brothers. The Court are 
unanimously of opinion that the precedent, Ramkissen Dass and 
others, (plaintiffs,) appellants, versus Bhurikant Singh and others, 
respondents, decided by the Court at large (Mr. Jackson dissentient) 
on the 8th of July 1852, which lays down, that a suit brought by a 
party, who admits in his plaint that he employed a party to make a 
benamee purchase of an estate on his behalf at a sale for arrears of 
revenue, to establish his right to the estate against such party, who 
declared the purchase made by him under Regulation XL of 1822 
to be bondfidey cannot be entertained by the court, is strictly appli- 
cable to this case. The principle upon which the decision of the 
Court rests, is contained in the decision of tlie Sudder Dewanny 
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Adawlut, dated 28th of December 1826, and is to the effect *'that 
the plaintiff, as contravener of the law, cannot be aided in the 
recovery of the property, and it makes no difference if his opponent 
is in same predicament. It is not in favor of the defendant 
that the Court refuse aid to the plaintiffs, but because it Is improper 
to aid the plaintiff in benefiting by his contravention of the law." 
We, therefore, pass judgment in favor of the appellant, with costs as 
regards the property claimed by him. 



The 8th Decembbr 1853. 

Present : 

Sir R. barlow, Rart., 
J. DUNB A R, Esq., f Judges. 

A. J. M. MILLS, Esq., ^ 

a T. RAIKES, Esq., 

Case No. 278 of 1852. 



I- 



Regular Appeal from the decision of Roy Shunker Lai, Principal 
Sudder Ameen of City Patna^ dated 2lst April 1862. 

KUDDEROONISSA, (Plaintiff,) Appellant, 

versus 

RAJKOOMAR SINGH, (Defendant,) Respondent. 

Vakeels of Appellant — Mr, J. G. Waller and Baboo Kishen 
Kishore Ghose. 

Vakeels of Respondeht-^Baboos Ramapersaud Roy^ and BungseC" 
biiddun Mitter and Monshee Ameer Alee. 

Suit laid at rupees 9,990-9-4, being the amount principal and if any deed 
interest of the balance of rent op writing be 

Moonshee Ameer Alee, for respondent — Argues that the under* one™heet*op^ 
lease, kutkina pottah, is on stamp of insufficient value. The lease piece of paper, 
and the security for it are on one paper, they should have been I^^tuPM^of 
separate, each on stamp of proper value. the parties and 

. The Court observe that the Construction of the Court, No. 1121, J^*^!*!?,'^ 

1 . I* t • • 1 • /» 1 , ' oe on the part 

sanctions the practice of admitting the signature of the security bearing^ the 

and his principal on one stamp, when no formal security bond iq JJSe the d<wu- 
executed. Pleader quotes the general rule at foot of Schedule A., mentis not 
Regulation X. of 1829. ^^^i?^^ 

- Mr Waller, contra. — The question to be decided is, what is to be miflible. 
the result of filing a deed informally drawn with regard, to Sche- 
dule A., Regulation X. of 1829 ? 

The law requires protection of Government rights under the 
stamp law. The stamp required by the law is sufficient as regards 
the stamp for the deed, and plain paper may be added as provided 
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in the nile. The ride is one of fonn not one of law, the penalty on 
non-oonformity to a mere form must be duly considered ; the want 
of form affects no one. Penal law can only be enforced when dis* 
tinctly and specifically laid down by the legislatura As regards 
this general role, we find that no penalty m the body of the law 
is attached to non-compliimce with it 

Ramapersaud contra. — All laws of this nature are arbitrary. 
The Court's hands are^ therefore, bound, equity cannot come io. 
The words in the general rule are distinct, and leave no discretion 
to the Court. 

If the signatures are not in the sheet of paper, which bears the 
stamp, the omission is a deviation from law. If the Court rules that 
this case does not come within the provisions of Section III. ; we do 
not maintain that any penalty of fine should be enforced by the 
Court It is, however, incumbent on the Court to reject that piece 
of paper, on which the witnesses' names are to be found, as those 
names are not on the piece of paper stamped. 

This case is clearly within Section III., I urge, and the general 
rule is a part of Schedule A., and must be carried out 

The Indian Law Commissioners have construed the rule in this 
way in their remarks on the stamp law. 

Section XII. of the law sanctions application in the case of a 
stamp being spoiled to the revenue authorities, who can supply the 
defect if before complete execution of the deed, 

Mr. Waller^ in reply. — ^The alternative position taken up by my 
opponent shows the weakness of his case. 

He contends that the deed may be rejected as regards that 
portion not stamped, but in such case wher^ in a deed it is in- 
complete, one portion may contain a recital, the remainder the 
essential part of the agreement 

As the Section XII., which has been quoted by the opposite 
party, the effect of it is, that a stamp may be supplied for another, 
spoiled. Independent, however, of this argument, the rule is most 
inexpedient, for if the lower position of the deed does not bear tlie 
signature of the witnesses, here is an opening for every description 
of trickery. Any thing may be added on plain paper joined on to 
the stamp, if the witnesses' names are to be put on the piece stamped. 
I make this observation to meet the argument of inconvenience 
urged by the opposite party, who has said that Government might 
be defrauded by parties applying for a stamp upon the plea, that 
the original stamp had been spoiled. 

The general rule is in no way a guard to the provisions of Sec- 
tion XIL 

Judgment. 

MsssBS. Mills and Raikes. — It is provided in Section IH, 
Regulation X. of 1829, that Schedule A shall be deemed and con- 
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ftideredto be to all intents and purposes part of this Act This 
Schedule contains an express general role, which states that if any 
instrument or writing be on more than one sheet or piece of papei*, it 
shall suffice that one sheet shall bear the stamp ; provided that tht 
signature or seals of the parties and witnesses be thereupon. It 
is not denied that the rule has, as regards the deed on which 
this suit is founded, been violated. The meaning of the rule seems 
to us clear. If the seals or signatures of the parties and witnesses, 
be not on the part bearing the stamp prescribed by law for the 
deed, it follows as a necessary consequence^ that the deed is not 
l^ally executed and therefore inadmissible. Beyotid this no spe- 
cific penalty has been prescribed^ nor does it seem to us necessary 
that any should have been imposed to give effect to a general rule 
of so stringent a nature. 

Sir R. Barlow. — ^The object of the stamp law, Regulation X.^ 
of 1829, is to protect the rights of Government whenever it is 
infringed, the law points out the consequences as in Section III., and 
grants a remedy, Section XII., which permits a stamp of proper 
value to be affixed on a deed bearing an insufficient stamp on pay- 
ment of a certain fine. 

In this case the deed itself bears the full stamp required, but the 
names of the witnesses are on another paper joined on to the deed, 
whereas the general rule at the foot of Schedule A., provides 
that they shall be on the stamped paper. If the deed be on this 
account disallowed, the petitioner, (appellant and plaintiff,) is without 
remedy. 

The law provides one for a party who has actually infringed its 
provisions by using an insufficient stamp. Is the party who has 
complied with its requisitions in substance, though not in form, to 
be placed in a worse position ? Neither the law nor the general rule 
lays down clearly ana explicitly what is to be the result of such an 
informality. No consequences are attached to the non-compliance 
with the general rule, and I am unwilling, without a specific legal 
declaration in the plainest terms, to give force to a penal enactment 
drawing deductions, inferentially, as to its meaning. 

In the absence of any penaJty whether of fine, nonsuit or dis- 
missal of plaint distinctly laid down, I cannot concur in giving effect, 
without pointing out authority for the same, to a penal order carrj^ 
ing with it results for which the law makes no provision and affords 
no remedy. 

As I read Regulation X., there is no relief for the plaintiff in any 
Section, that I can find for him ; his demand, however just, must be 
thrown out on the ground of error or rather informality in the pre- 
paration of the deed. To reject his claim on such grounds is, it 
appears to me, inequitable. 

The principle I advocate is productive of no injury to any party, 
nor is it^ so far as I can perceivei opposed to any expresa enactment 
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of the legislature, and a penalty can only be enforced under the 
clearest and most authoritative enunciation. 

Mb. J. DuNBAB, — Under the general provisions of Regulation 
X. of 1829, all deeds or instruments are admissible in our Courts, 
if engrossed on stamped paper of sufficient value. To this rule, 
however, the law itself contains a clear and well-defined exception, in 
the general rule appended to Schedule A., which should be read 
with Section III. of the law. Under that rule, it is essentially 
necessary for the admission of a deed bearing a sufficient stamp ; 
that the names of the witnesses should be written on the stamped 
paper of the value prescribed for the deed, and not on any separate 
paper, which from the length of the deed it mav have been necessary 
to add on. I think the deed, in its present form, is inadmissible. 
This being the opinion of the majority of the Court: the appeal is 
dismissed with costs. 



The 



15th Decbmbeb 1853. 

Pbesent : 

ABER. DICK, Esq., 

Sib B. barlow, Babt., V Judges. 

J. DUNBAR, Esq., 

Case No. 583 op 1852. 
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A party, who 
has subse- 

Suently sold 
lie property, 
maj join in an 
action with his 
own yendeea as 
agfainst hia 
ownorig^inal 
vendor. 

When a third 
party appears 
as an objector, 
the Court 
should rive the 
phiintiffaa 



Special Appeal from the decision of Mr. F. Skipwithy Judge of 
Sylhety dated \%th May 1852, reversing that of Nuzeerooddeen 
Mahomed, Sudder Ameenofthat district, dated 2Bth February 1852. 

JUGGURNAUTH shah and RAMRUTTUN DASS, 
(Defendants,) Appellants, 

versus 

KALEECHURN SURMAH and othebs, (Plaintiffs,) 
Respondents. 

Vakeel of Appellants— Mr. J. G. Waller. 

Vakeel of Respondents — Baboo Kishen Kishore Ohose. 

This case was admitted to special appeal on the 14th December 
1852, under the following certificate, recorded by Messrs. Col via 
and Mills : 

'* This suit is for possession of a 6^ gundahs share of talook Go- 
bind Radhakishen, and one ^ pie snare in talook Kaleesunker 
OzheenL The plaintiff Ealeechurn alleys, that he and Chooramo- 
nee bought a fire annas share of Gobind Rajkishen and one anna 
15^ share of talook Kaleesunker from one Juggumauth, but as 
Chooramonee will not join him in the suit, he sues for a moiety 
of the property conjoining with himself in the action Nundakish- 
wur Dass and others, to whom he has sold his rights. 
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^* Joggiirnauth denied the sale^ and one Ramruttun Dass inter*' opporttmity 
vened and stated that he and Govindhur had bought all Jnggar- ^ a^feSdSit'by 
nanth's estate, and Jaggernauth filed a petition admitting the sale filing: ^ supple- 
to Ramruttun Dass. mentaryplamt- 
• *^ The sudder ameen rejected the claim of the plaintiffs. The 
main grounds of his decision were that as Juggjamauth was out of 
possession of the property, wlien he sold it, the sale was invalid, and 
that as the plaintiffs' deed of sale was not registered, while that of 
Ramruttun and Govindhur was, the decree in favor of the latter 
must, conseqnently, under the provisions of Act XIX. of 1843, be 
preferred. 

^* The plaintiffs appealed including Ramruttun as a respondent 
The judge reversed the decision of the sudder ameen, and save 
possession of the property to the vendors, to whom the appellant^ 
ICaleechurn, had sold his rights as above stated. 

" We admit a special appeal on the following points contained in 
the certificate of application : — 

** First — Ealeechurn Surmah, the alleged purchaser from Jug- 
curnauth Shah, one of the defendants, joins in the action with Nun- 
dakishwur Dass and others, his vendees. Now as Kaleechum had 
no right or interest in the properly, the plaint is obviously bad^ 
although the prayer is that possession be given to the vendees only. 

'' Secondly. — Juggumauth pleads that he did not sell to Ealee- 
churn, but to one Ramruttun Dass, who not being made a defendant^ 
appeared as objector on the ground of his being in possession and on 
a good title. The sudder ameen, finding the fact of possession 
established, as well as the genuineness of the deed of sale pleaded by 
Ramruttun, dismissed the suit On this both plaintiffs appealed to 
the judge, making Ramruttun a respondent, and on a trial of the 
merits of the case passed a decree in favor of the vendees of Kalee* 
churn, as prayed for in the plaint It is now contended that Ram- 
ruttun, not having been made a defendant originally, could not be 
made a respondent, and the plaint should have been nonsuited for 
defect of parties. The inclmation of our opinion is against the 
validity of both of the above points, but we think it proper to sub- 
mit them for trial by a full bench.'' 

Judgment. 

Messrs. Dick and Dunbab. — There are two points to be de^ 
termined in this case, under the certificate of admission. The first 
is disposed of as not tenable, under the precedent Sreenath Chow- 
dree, appellant, versus Sohunlal Mahto, respondent, dated 24th Au- 
gust 1852. On the second point our opinion is, that the court of 
first instance, should, on the appearance of the oozurdar or objector^ 
Ramruttun, have given the plaintiffs an opportunity of filing a sup- 
plementary plaint, making the objector a defendant in the case, in- 
timating to them, that if they did not^ the decision of the cause 
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would be and mast be confined to the interests of the parties before 
the Court And the judge in appeal, should have remanded the 
case to the Court of first instance to do as above indicated. 

We, therefore, remand the case to the judge, that he maj issue the 
requisite injunction to the court of first instance This course 
of proceeding appears to us to be absolutely necessary, because the 
decision of the court of first instance, quoad the objector, wms in 
effect merely summary, and the plaintiffs would have had the right 
of instituting a regular suit against Ramruttnn, notwithstanding 
such decision. 

Secondly. — The decision of the judge, yuoo^ the objector, Bamnit> 
tun, was in iact and virtually one of first instance, though passed 
in appeal. The non-appearance of the objector, when made res- 
pondent before the judge, in no wise affects the ill^ality of the 
judge's proceedings, or prevents his right of appeal As it has beea 
nil^ by several decisions that a respondent, though defaulting in 
the lower court, has the right of appeal, hence the present special 
appellant, the objector, improperly made a respondent in the appeal, 
is regularly before this Court. 

Sir R. Bablow. — I am of opinion that the petitioner's appeal 
must be dismissed. 

He voluntarily appeared before the Court of first instance, as a 
claimant by purchase irom the other defendant, long after his answer 
was filed, and opposed the plaintiffs' claim ; put m all his proofo 
and evidence, and upon the strength of his pleadings and exhibits 
got judgment passed in his favor by the sudder ameen, who dia-» 
missed the plaint 

Plaintiff appealed to the judge and made the original defendant, 
as well as petitioner, both respondents, and served notice on them. 
Petitioner did not, however, appear, though cited. He now wishes, 
having rested satisfied till the judgment in his favor is reversed, 
to avail himself of the special plea ; but not having been made a 
defendant, he could not be made a respondent in the first appeal. 
Claimants (appellants) are constantly allowed to carry on their case 
in appeal, and similarly a respondent, who has tne opportunity 

fiven him of producing his proofs and evidence and of asserting 
is rights, both in the courts of first and second instance, is not 
entitled to raise a plea specially, thereby making a new case which 
he did not choose to prefer in the first appeal when summoned as 
respondent If there has been any defect in the inquiry, it origi- 
nates with the special appellant, and he must stand by the conse> 
quences of his default The doubt entertained by the admitting 
judges is, I think, well founded. There has been no denial of 
justice. 
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The 20th Deobhbbb 1853. 
Present : 
ABER DICK, Esq., ^ 

SiE R. BARLOW, Babt., V Judges. 
J. DUNBAR, Esq., j 

Case No. 346 of 1852. 



Begular Appeal from the decision of Moazzum Hossein Khan, 
Principal Sudder Ameen of Zillah Bhaugulpore, dated 26th May 

QOORDYAL SINGH, (Plaintiff,) Appellant, 

versus 

DOMEER SINGH and others, (Dependants,) Respondents. 

Vakeels of Appellant — Bahoos Ramapersaud Roy and Kishen 

Kishore Ohose. 

Vakeels of the Respondents— Mr. J. G. Waller and Moonshee 

Ameer Alee. 

Appeal laid at rupees 16,443-7-11, being part of rupees ft^^^°* . 
44,823-15'-3, originally sued for, for upholding the water course closed tieato a%uit' 
by the respondent with damages sustained by the appellant prayingr for 

Baboo Ramapersatul, for appellant, upon being asked, denies that to at^tmUon^f 
the provisions of Section V., Regulation XV L of 1793, have not been »r« bindUijr on 

AAM-Lr) rx«* ' o ' them and equi- 

earned out talent to tS 

Mr. Waller, contra, is not prepared to admit that there has been wbitration 

any deviation from the law. bJ"uw.Thr* 

Baboo Kishen Kishore Ghose^ {or SLpipeYleLTit'-^The law has not been consent of the 
carried out The principal sudder ameen, on 6th January 1846, giJ^^*dhi« 

ordered that the parties might appoint an arbitrator; this was not done, own acts in 

on the 17 th idem an ameen was to be deputed. On the 1st February, fXlSe'^i- 

the defendant objected to the ameen, saying an arbitration was traton, pre- 

ordered already ; the plaintiff, however, had not acted upon the ^^^JlJ^^™ 

agreement to settle by award, and prayed the principal sudder ameen oieadingr any 

to proceed himself. The plaintiff on this petitioned that the ameen fj^^|jj*^he strict 

had been wrongly accused, but he was willing to abide by an arbitra- letter of the 

tion made according to law, and is prepared to sanction an inquiry, i^\!f*f^ ^ 

as proposed by the defendant Ordered that a purwannah be sent arbitrators.^ 
to arbitrators to dispose of the case. No ikrars were executed, 
according to Section V. of the law quoted, and so far as I can per- 
ceive, the provisions of Section VI. were not enforced. 

A report of arbitrators is on the record, but it does not show 
that any papers were sent to them as required by law. 
' The arbitrators report they have seen all the papers on the record^ 
but close with saying they return, the papers filed by the parties 
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with their report^ nothing shows the pleadings were sent to them* 
At all events Section Y. was not carried out, no ikrars were writ- 
ten, the powers of the arbitrators emanate from the court This is 
not a case under Regulation VI. of 1813. 

^^/ifer parties have consented to arbitration, the court is required 
by law to call upon the parties to execute the bond. Was such 
ever executed? Did the court call upon them to execute such a bond ? 
No time was fixed for the filing the arbitration award, and this is 
most essential to the legality of an arbitration. A band is necessary. 
See case Sheopershaud Lahooree versus Rajessore Lahooree, on 4th 
July 1853, D. Smyth and H. Shakespear, 20th August idem, laying 
down clearly that without ikrars an arbitration cannot be held 
valid. This proceeding was filed as a precedent for the court's 
information below, and it was urged in our petition, that the 
arbitration in this case was in contravention of Section V., Regula- 
tion XVI. of 1793. 

Mr. Waller. — The sudder case quoted is not analogous to this, 
and that decision has never been published as a precedent^ or been 
printed as a judgment sanctioned by the Court as such. 

In the case nothing was put on the record to show that the par- 
ties had consented to arbitration as in this case. 

No objection was taken under Section VL, in the court below, 
nor in this Court, nor in the issue filed. The pleaders never said 
that the requisition of Section VI. had not been enforced. They 
did object on the ground of Section V. it is true, on the necessity 
of filing an arbitration bond, but the question of time, for filing the 
award of arbitration, was not raised. I now urge that the plaintiffs 
in their petition, 26th March 1846, before the principal sudder 
ameen, clearly state the record was sent to the arbitrators, hence 
any objection now taken by appellants, that the provisions of Sec- 
tion VI. have not been complied with, is quite erroneous. 

The petition of plaintiff, of 26th March above alluded to, coupled 
with my petition referred to in it, is an arbitration bond on the 
plaintifi''s part, or at least it is tantamount to that For what did 
the plaintiff do, when it was ordered by the principal sudder ameen 
that purwannah should be issued to the arbitrators ? Did he pray 
the court to stay proceedings, and plead that no arbitration bond 
had been executed by him ? No, he said he was willing to have the 
case arbitrated according to law, he acted up to his profession^ 
went before the arbitrators, but never urged the provisions of 
Section V., as to time, or that the record had not, under Section VI., 
been produced before the arbitrators. 

Baboo Ramapersaud — Replies that a bond is by the law necessary. 
A deed is binding : the parties and the court's act or orders cannot do 
away within the injunction of the law. No latitude is given to the 
court: the informality in this case is fatal to the arbitration : the 
deed has no provision as to time. 
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Messrs. Dick and Dunbar. — The dispute between the parties 
was referred to arbitration, at the request of botli parties, as set forth 
in the two petitions, praying for and consenting to the arbitration, 
filed with the record to which reference has been made in the course 
of the argument We consider these to be to all intents and 
purposes binding on the parties, to be equivalent, in fact, to bonds of 
the nature alluded to in the law. The only point in which we find 
these petitions deficient is the omission of the time within which the 
arbitration should be effected, but it is not quite possible that this may 
have been provided for in the purwannah of the court, which has not 
been produced. 

Had the appellant brought forward the objection now made, as to 
absence of the bonds required by the law, immediately on the issue 
of the court's order for arbitration, it would no doubt have been 
entitled to great weight, but when he has shown by his acts, that 
he fully agreed to the arbitration, and would have been but too 
happy to avail himself of the award of the arbitrators, had it been 
wholly favorable to him, we do not think the objection should be 
allowed. Ei^ery thing that was absolutely necessary was done, with 
a view to the administration of equal justice, and we certainly would 
not sacrifice the substance of it to a mere shadow, by rejecting the 
award of the arbitrators on account of a mere informality. 

On a careful comparison of the award of the arbitrators, with 
the decision of the principal sudder ameen, we find that they are in 
every tittle exactly alike. He has, therefore, actually passed " a de- 
cree conformably to the award," the very words of the law. We 
consequently hold the decision to be perfectly valid, although the 
principal sudder ameen has superadded his own reasons in confirma- 
tion of the opinion of the arbitrators. The deviations from the strict 
letter of the law, in submitting the case to the arbitrators, in no 
respect affected the justice of the cause, and were cured by the 
plaintiff's own conduct in going to trial before the arbitrators 
without objecting to them. To allow him to plead their illegality 
after the award, or in appeal, would be to let him benefit by his 
own wrong. We, therefore, uphold the decision of the principal 
sudder ameen, and, as appeHant's pleaders have given up their other 
issues, we reject the appeal. As, however, the respondents were 
likewise in fault, in not objecting to the irregularity of the lower 
court in submitting the case to arbitration, they gave appellant a 
fair ground of appeal, hence parties will pay their own respective 
costs in this appeal. 

Sir R. Barlow. — The plaintiff in this case appeals against so 
much of the principal sudder ameen's decision as rejects his claim to 
damages. He also repudiates the award of the arbitrators as not 
being conformable to law. 
p 
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While the case was before the court of first instance, the parties 
agreed to arbitration. Had it been conducted strictly according to 
the provisions of Sections V. and VL, Regulation XVI. of 1793, 
which rules are made applicable by Clause 2, Section II., R^plation 
YI. of 1813, on the reference of suits to arbitration, the appointment 
of arbitrators, and un^pires, the investigation of suits, the time and 
mode of making the award and the setting aside and confirming 
the same, the principal sudder ameen could not, as he has declared 
that no fraud or corruption has been proved Jigainst the arbitrators, 
have legally interfered with the awara. 

A strict adherence to the prescribed rules and forms in cases of 
arbitration is of great importance, but they have not been observed 
in this. Section VL, Regulation XVI. of 1793, prescribes that the 
arbitrators shall hear the pleadings of the parties, and that the 
witnesses shall be examined on oath before them. 

The evidence in this case was not taken before them, the papers 
were merely forwarded to the arbitrators, who had no opportunity 
of cross-examining and eliciting from them the real state of the 
case, which from their peculiar position as arbitrators, they were 
better capable, than any court could possibly be, of ascertaining. 
This, I consider, to be not a defect in the course of procedure only^ 
but a positive departure from the strict letter of the law, which 
must deprive the arbitration of all weight 

The principal sudder ameen has discussed the merits of the 
arbitration, but all his data on that point are beside the case, the 
arbitration being no arbitration in law, and must be held to be so 
much surplusage. Had these objections adverted to been raised 
and proved by the appellant, the arbitration would have been a nul- 
lity, I apprehend, in the judgment of the Court But one objection 
only was taken in the pleadings on the ground that no written 
arbitration was executed. 

The law prescribes that such a document is necessary ; as how- 
ever, the (plaintiff,) appellant, in his petition of the 26th March 1846, 
consented to arbitration and appeared before the arbitrators with- 
out demur, he, in fact, did bind himself bj tlie award and his objec- 
tion is of no force. 

The plea that no time was fixed. Section V., for filing the arbi- 
tration bond is now first put in when the award is against plaintiff. 
It is a dilatory plea, of which he cannot avail himselt I would not 
allow him to ignore his own acts, and repudiate the decision against 
him ; had the arbitration been legally carried out and been the 

f round of the principal sudder ameen's decision. But it is not 
he principal sudder ameen records that putting out of sight the 
decision of the arbitrators, he is of opinion that the plaintiff has 
not made out his case for damages. He gives his own reasons for 
coming to this conclusion, and dismisses the plaint The plaintiff's 
witnesses, he says, are at variance with the plaint He cannot 
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believe that the plaintifF would have remained silent for four years, 
had he sustained the damages for which he lays claim to compen- 
sation. The reasons assigned on the day of the decision, by the 
plaintiff's vakeels, for the delay which has occurred on his part to 
insist on his claim to damages, namely, that he was engaged in 
some other matter, regarding his liability in a case of security, he 
considers inadmissible, he holds that it is clear, from the circum- 
stances of the case, that the defendants' statement, tha]; the plain- 
tiff has instituted his suit through enmity, is true and correct 
Such being the case, the plaintiff is by no means entitled to re- 
cover damages. These reasons, as detailed in the first judgment 
of 11th July 1849, which he now confirms, are the premises on 
which he dismisses so much of the plaint They are apparently 
sufficient and satisfactory, they are evidently on the merits of the 
case as entertained by the principal sudder ameen, irrespective of 
any thing connected with the alleged arbitration, which, not having 
been conducted strictly in conformity with prescribed rules, I consi- 
der of no force. But I am precluded from testing the grounds of 
the principal sudder ameen's decision on the merits, as the majority 
of the Court have ruled that the arbitration is legal and final, and 
the principal sudder ameen's decision based upon it 



The 21st December 1853. 

Present ; 
A. J. M. MILLS, Esq., 1 , , 
a T. R AIRES, Esq., f^'^^S^'- 
Petition No. 610 of 1853. 



In the matter of the petition of Kewulram Qhose and others, 
filed in this Court on the 17th August 1853, praying for tlie admis- 
sion of a special appeal from the decision of Mr. S. Bowring, offi- 
ciating judge of zillah Chittagong, under date the 17th May 1853, 
reversing that of Baboo Poornoochunder Mookerjea, moonsiff of 
Howlah, under date 21st September 1852, in the case of Kewulram 
Ghose and others, petitioners, plaintiffs, versus Susteechurn and 
others, defendants. 

It is hereby certified, that the said application is granted on the 
following grounds : — 

This action is brought to redeem mortgaged property. The de- 
fendant claimed to hold the land under an absolute deed of sale. 

The moonsiff held that the ikramama, by which the purchaser 
engaged to give up the land on plaintiff's repaying in Jeyt 1200 
M. Sicca rupees 48, was proved and passed judgment in favor of 
plaintiffs, ordering them to pay rupees 15-13-1 and redeem the 
mortgage. 



Remand on 
application for 
special appeal, 
the decision of 
the lower court 
beingr inconsis- 
tent and unin- 
tellifcible. A 
plea of limita- 
tation is not 
applicable 
to an ikrar- 
aama in the 
nature of a 
mortgage deed. 
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The judge decreed the appeal He was of opinion that the 
ikramama was not satisfactorily proved, but instead of disposing of 
the case on that issue, he remarked that the real issue seemed to be 
whether plaintiffs had fulfilled the conditions of the ikrarnama or 
not, and found they had not fulfilled them within 12 years, 
and therefore could not now claim enforcement of the deed. We 
observe that this finding is tantamount to admitting the execution 
of the ikrarnama, and to setting it aside on the plea of limitation. 
Such a plea is not applicable to a deed of this nature, which must 
be considered a mortgage deed. 

The arguments of the judge are, however, inconsistent and unin- 
telligible, and, after hearing the argument of both partie^, we are of 
opinion the case should be returned for a fresh decision. It is, 
therefore, ordered, that the case be remanded to the judge, with 
instructions to review his decision, and to decide whether the 
ikrarnama is proved or not, and with reference to his opinion on 
that point, whether the decision of the moonsiflf, regarding the re- 
demption of the mortgage, is conformable with the provisions of 
Regulations XV. of 1793 and XVII. of 1806. 



The 27th Decembeb 1853. 

Present : 

ABER. DICK, Esq., 

Sib R. barlow, Bajst., V Judges. 

J. DUNBAR, Esq., 

Case No. 229 of 1852. 



'■}■ 



The notifica- 
tion of the day 
of sale under 
Section VI., 
Act I of 1846. 
must be affixed 
in the office of 
the cc^otor, or 



Regular Appeal from the decision of Mr. R. E. Cunlxffe, Judge of 
Zillah Mymensingy dated l^th iVarch 1852. 

KALEEDASS NEOGHEE, (Plaintiff,) Appellant, 

versus 

COLLECTOR of MYMENSING and others, (Defendants, 

Respondents. 

Vakeels of Appellant — Mr. Waller, Baboo Kishen Kishore Ghose, 
and Moonsliee Alee Afsur. 

Vakeels of Respondent — Baboos Ramapersaud Roy and SumbUoonath 

Pandit 

Suit laid at rupees 5,079-14-5, for the reversal of the sale made 
for the recovery of the arrears of Government revenue. 

Mr. Waller proceeds to argue his first issue. — The notice was not 
affixed in the judge's court for 15 days before the sale. The judge 
reads Section VL of Act L of 1845 wrongly as I argue ; he admits 
the notice was not issued in his court 15 days previously. 
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The pleader for Government objects, that the ground now urged f^^ authoris- 
was not brought before the Commissioner in appeal. ed to hold the 

Appellant puts in a roobukaree, 12th March 1850, of the acting ^^^^j "g'^j^®** 
commissioner, to the reading of which respondents' pleader demurs, previously* ^ 
saying it does not form a portion of the record. This is admitted by the date of the 
the appellant, but he urges that the judge's decision does not rest ^^It^^a^' 
on the infringement of the provisions of Section XXIV. of Act I. of aa foresaid 
1845, and though the said roobukaree is not a part ot these proceed- }ector**or*^ffi°^' 
ings, it. is a public record which the appellant is at liberty, at who will hold 
any period to avail himself of. But apart from this, the objection the sale, and 
was actually taken in the petition of appeal. ^ or the Oovei^ 

Read the petition of appeal to the commissioner, stating the objec- «»«»' Qazette, 
tion to the notice of 15 days was made. 

Read the Commissioner's proceeding of above date, referring to 
that objection, and saying it is not a good one. 

Our plaint is brought on the strength of Section YL, and the 
collector answered, the objection was not taken before the commis- 
sioner ; such was the issue between the parties. There is no counter- 
issue of fact raised as to whether the objection was, or was not 
raised in appeal to the commissioner. Before the judge, so to speak, 
it was taken, for he decides upon the law which arises out of the 
fact, and the decision could not have been passed on the point of 
law without first admitting that due objection was taken in appeal. 

Now my opponents will argue that the petition of appeal, which 
was preferred within the 15 days allowed by law, Section XVIL, 
in which the objection of irregularity of issue of notice was not 
taken, though in the grounds of appeal, filed after the lapse of 15 
days, it was urged, — consequently that the objection was not made 
within the prescribed period. The Section XVlI. does not prohibit 
the reception of grounds of appeal after reception of the petition of 
appeal, ' that is the practice of the commissioner's courts. My 
opponents must be held to have been consenting parties to the infer- 
ence to be drawn from the judge's decision, that objection was taken 
before the commissioner. No counter-plea has been taken in this 
Court, and the respondents cannot now plead that issue ; can such 
an issue be now raised ? I urge it cannot 

Baboo Ramapersaud^ contra. — The issues proposed by the appellants 
are so broad that my objection is comprised in them. In the answer 
to the grounds of appeal, we have distinctly urged that the provi- 
sions 01 Section XXIV. were not complied with, and that the failure 
to issue notice for 15 days was not brought before the commissioner 
within the period of appeal, prescribed by Section XVIL, Act I. 
of 1845. 

21th December 1853. 

On resuming the hearing of the case, appellant's pleader is will- 
ing to take upon himself the omis of proving that in the appeal to 
the commissioner the sale was irregulai*. 
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Baboo Ramapersaud proceeds to argue that the objection was not 
60 taken^ and the civil courts cannot entertain any objection unless 
preferred to the commissioner. 

Section XVII. admits an appeal within 15 days of date of sale 
to the commissioners^ or within 10 days^ if objection be presented 
to the collector. 

The sale took place 21st January 1850. 

Petition to collector for transmission into the commissioner in 
appeal^ with all the reasons of objection detailed and does not state 
that further objections will be raised^ filed the 30th January 1850. 

In this petition there is no objection as to the omission to suspend 
the notice in the judge's court for 15 days. 

Reads the different passages and objections on which he relies. 

Proceeds to read a second petition of 1st March 1850 to the com- 
missioner^ stating that as the mookhtar had not stated all the objec- 
tions^ he is desirous of having this petition also sent to the collector 
for explanation^ and in the third para, the objection as to the non- 
observance of rules of Section VI. of the law, is distinctly set forth^ 
and that notice was not suspended in the judge's court 15 days be* 
fore the sale. 

The first petition refers to Sections V. and VI. of the law it is true, 
but in the detailed reasons of objection, the particular objection last 
alluded is not included. 

The Court are of opinion that the two petitions presented to the 
commissioner, taken together, show that the non-observance of the 
rules to Section VI. was raised on an objection to the validity of the 
sale which can therefore be considered in the present argument 

Mr. Waller. — The object of the law must be reasonably drawn 
from the whole context Notifications are to be issued, the language, 
the places in which they are to be issued, the gazettes in 
which they are to appear; all the process in Section VL is 
applicable to the notice, why should the ingredient of time be 
inapplicable? Is the time for suspension of notice in the judge's 
court to be left at the discretion ot the collector, and are the periods 
during which notice should be suspended in the judge's court to be 
various in the different districts ? I argue not, the whole Section 
must be taken together, the requirements for legality of issue must 
apply to notice as in one, so in the other office ; for instance if a notice 
issued and time is not of the essence for the purpose of legalising 
that notice, a notice must be suspended in the collector's office for 15 
days, but it may perhaps be published in the gazette the day before 
the sale otAy, and that notification migbt not reach the spot where 
the sale took place till after its completion. 

Baboo Ramapersaud Hoy. — The reading of Section VL is quite 
novel and in contravention of the plain reading of the law. 

By comparing Act XII. of 1841 with the previous Sections of 
Act I. of 1845, it will be seen, that time is not of the essence of this 
Section VI. 
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By reference to Section III., Act XII. of 1841, it is clear that 
where the law requires notice to be issued for 15 clays in the judge's 
court, those courts are separately mentioned as also in Section V. of 
Act I. of 1845. Sections III. and IV. of this law lay down the last 
date of payment. Section V. applies to sales for arrears, particularly 
mentioned in that Section/ when 15 days' notice is required in the 
courts therein named, i, ^., the court of the judge and others. Sec- 
tion VI. is an isolated Section, which does not require the fixing of 
time save in the collector's office. Section VI. merely prescribes that 
not less than 15 days' notice, or more than 30 from date of afiixing 
notification in the collector's, or other selling officer's^ office shall be 
given. 

Baboo Sumbhonath Pundit^ in support of the above. — By Section 
V. due provision is made for receipt of returns from the various of- 
fices, to which notice is to be sent and in which is to be suspended^ 
including the judge's court. If limitation is to apply to all the ser- 
vice of notice mentioned in Section VI., it mu^apply to the Govern- 
ment Gazette too, and it is not possible for the collector to affix a 
date of sale before hand, so that it may be within 30 days from the 
date of service of the notice in this office and the official gazette. 

M7\ Waller^ contra. — This last argument is rather on our side. 
In the old Sale Law, Act XII. of 1841, the notice is, see Section III., 
to be stuck up in each of the fore-named offices and courts, but this 
injunction is still more strongly put in Section VI. of the present Act 
I. of 1845; wherein the same order is set forth, but by a transposition 
of words. If the time 15 days is to afifect the collector's office only, 
it certainly would have been plainly laid down. 

Judgment.. 

Sib R. Barlow and Mr. J. Dunbab. — The decision of this case 
hinges upon the correct construction and reading of Section VL, Act 
J. of 1845, taking the facts as they stand recorded. 

The appeal is grounded upon the non-observance of its provision, 
which it is urged require that a notice should be affixed in the col- 
lector's office and also in the court of thejudgey for a period not less 
than 15 days, or more that 30 days previous to the day of sale. 
We are of opinion that notice of 15 days is not required in the judge's 
court 

On comparison of Section III., Act XII. of 1841, with Section VL, 
Act I of 1845, there is a clear provision in the first law, aa follows: — 
** provided always that another notice shall also be given, fcdr a period 
of not less than 15 clear days previous to each fixed date of sale, by 
advertisement to be stuck up in each of the fore-named offices and 
courts, i e,y in the courts of the judge, magistrate, principal sudder 
ameen, sudder ameen and sudder moonsiif, alluded to in the Section. 
Act I. of 1845 was passed in amendment of Act XII. of 1841, 
and Section VL, with reference to issue of notification purposely. 
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as we thinks omits all mention of the necessity of issue of notice for 
15 days^ when it lays down that the notification is to issue in the 
language of the district^ to be affixed in the collector's office, or in 
that of the other officer duly authorised to hold sales^ in the court 
of the judge of the district in the Government Gazette^ &c., specify- 
ing the day on which the sale of the estate will commence, wliicli 
day shall not be less than 15 days, or more than 30 clear days 
from the date of affixing the notification in the office of the collector, 
or other officer as aforesaid ; the officer aforesaid meaning, " the 
other officer duly authorised to hold sales under the Act," not tlie 
judge as pleaded by the appellant, this is the chief amendment on 
the point in question of tne old law, by which F5 days' notice in 
the judge's court was specifically required previous to sale. 

The ziUah judge's opinion of the intent of Act L of 1845,on this 
point, we think, is sound. We see no reason to interfere with the sale 
on the score of irregularity on this the only point at issue, we there- 
fore dismiss the appetf with costs. 

Mb. a. Dick. — The point before us, is the meaning and intent 
of the law Section VL Act I. of 1845, with respect to the issue of 
the notificatibn to be affixed in the court of the judge of the district 
and the day on which the sale can be made. 

The law declares, that as soon as possible after the arrear is ulti- 
mately payable, the collector or other officer duly authorised to 
hold sale, shall " issue notifications to be affixed in his own office, 
and in the court of the judge of the district and to be published in 
the official gazettes, specifying the day on which the sale of the 
estate will commence, which day shall not be less than 15, or 
more than 30 clear days from the date of affixing the notification 
in the office of the collector, or other officer as aforesaid." The 
collector, therefore, is obliged to issue the notification, as soon as pos- 
sible after latest day for payment in all three days, that is, simulta- 
neously, and in them all, is to specify the day of sale, which must 
be not less than 15 clear days, or more than 30 clear days, 
from the date of qffixinff the notification in his own office, or of that 
of the officer authorised to hold sales as aforesaid. The notification, 
therefore, must be issued at least 15 days before affixing it in those 
offices, and the day of sale must be specified therein, or, it is not the 
notification the law enjoins. I hold, consequently, that the notifica- 
tion to be affixed in the judge's court must be issued at least 15 days 
before the date of sale, which must be inserted in it, and if not so 
issued, must be held to be no legal notice. The collector or other 
officer authorised to hold the sale, must satisfy the court tliat tlie 
notification was so issued. To allow these officers the option of issuing 
the notifications, to be affixed in the judge's court and to be published 
in the gazettes, at any time previous to the sale, would be to give 
them discretionary power to render null and void the express pro- 
visions of the law. 
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The 28th Decbmber 1853. 

Present : 

ABER. DICK, Esq., 

Sir R. barlow, Bart., )- Judges. 

J. DUNBAR, Esq., 

Case No. 347 of 18o2. 



}■ 



The lower court 



ReguUti' Appeal from the decision of Moulvee Muuzzum Hossein 
Khan, Principal Sadder Ameen of Zillah Bhaugulpore, dated 
\6thJune 1852. 

RAJA NEETANUND SINGH and others, (Plaintiffs,) 

Appellants, 

versus 

JHUBBOO ROY, (Defendant) Respondent. 

Vakeel of Appellants — Baboo Kishen Kishore Ghose, 

Suit laid at rupees 24,928-14-3. 

This is an action for possession of certain villages. Beer Choorna, diraS^a suit 
&c., which plaintiff claims as belonging to his zemindaree. ^7 ^ semindar 

The defendant pleads they are his lakhiraj ghatwalee lands. of cerSnSSds, 

The principal sadder ameen dismissed the plaint, on the ground which had been 
of the proceedings of the special commissioner, dated 28th Febru- J^d^^c^m?** 
ary 1852, which declared the property not included in the decen- mwaionertothe 
nial settlement resumable and assessed it, and released 2,076 bee- ukhSraJT* Re- 
gahs, 7 cottahs, 9 gundahs, as not liable to assessment; with this maud in order 
proceeding the principal sudder ameen refused to interfere, upon m^ht^be*^^ 
the principle of the formality of the Special Commissioner's orders, onitsmefits. 

From the record before us it appears, the lands in the resump- 
tion decree of the special commissioner are other lands than those 
referred to, as containing an area of 2,076 beegahs to which Oovem* 
ment have by the special commissioner's decree no claim. 

Appellant pleads that the lands now claimed are situate within 
the villages sued for, being the above 2,076 beegahs, if so, he is 
entitled to a judgment on the merits of this case, and the inquiry 
and determination of the issue between the parties now before the 
court, will in no way affect or interfere with the special commis- 
sioner's court 

The case must be remanded to the principal sudder ameen, who 
will retry it upon the pleadings and proofs put forward by the 
parties to this suit 
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An auction- 
purchaser is 
competent to 
sue for posses- 
sion of land 
within the 
limits of his 
purchased 
estate, which 
the defendants 
profess to hold 
as lokhiraj . 

The defen- 
dant's assertion 
of a lakhiny 
title does not 
compel the 
Court to refer 
the case to the 
collector, under 
Section XXX., 
Regulation 
II. of 1819. 



., V. 



The 29th December 1853. 
Present : 

ABER DICK, Esq., 

Sir R. barlow, Bart., VJudges. 

J. DUNBAR, Esq., 

Case No. 122 of 1852. 

Special Appeal from the decision of Mr. H. Stain forth. Judge of 
Tipperahf dated \2th August 1851, altering that of Moulvee Abool 
Khyr Mahomed, Principal Sudder Ameen of that district, dated 
7th July 1849. 

SHAMSOONDER NUNDEE, alias BUNSEEBUDDUN 
NUNDEE, (Defendant,) Appellant, 

versus 

NUBKISHORE ROY and RAJKISHEN ROY, 

(Plaintiffs,) Respondents. 

Vakeel of Appellant — Moonshee Ameer Alee. 
Vakeel of Respondents — Mr. J. G. fValler, 

This case was admitted to special appeal on the 2nd March 
1852, under the following certificate, recorded by Messrs. Mills 
and Mytton : 

"This case is reported at page 125 of the Tipperah Decisions^ for 
August 1851. 

" The suit was laid by the representative of an anction-pnrchasejr 
for possession of lands, homestead and cultivation, which defendants 
had under an asserted lakhiraj grant or grants. 

" Defendants pleaded that the homestead was granted by Dewan 
Nasir Mahomed and the arable land by Dewan Buksh Alee, but the 
dates of the grants were not given. The case was referred to the 
collector, under Section XXX., Regulation II. of 1819, for report, 
which was given to the effect that the grant of the homestead was 
valid, that of the arable land invalid. The principal sudder ameen 
gave judgment for the plaintiff, on failure of the defendant to prove 
tne validity of the tenure. The judge, Mr. Bruce, in appeal, held 
that this was not the point for decision, but whether the land was 
part of a revenue paying estate, and he remanded the case. 

" Upon retrial, the principal sudder ameen dismissed the claim, 
holding it not to have been established. The judge (Mr. Stainforth,) 
in appeal upheld defendants' title to hold possession of the home- 
stead portion, and decreed to plaintiff the rest, as there was no proof 
of lakhiraj tenure, and it was admitted to have been alienated from 
the plaintiffs' zemindaree. 

" From this the defendant petitions that a special appeal be ad- 
mitted. 

" We admit a special appeal to try the following points: — 
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First. — " Whether it was competent for plaintiff to sue for posses- 
sion of land acknowledged to be held lakhirajy without specially 
pleading that no grant for it, of a date prior to 17dO, had been 
made, and that he therefore had a right to possession, under Section 
X., Regulation XIX. of 1793 ? 

Secondly. — " Whether, the suit having been laid to recover pos- 
session, and not to assess land claimed by the defendant as rent- 
free, and alleged by plaintiff to be a part of his revenue paying 
estate, the onus probandi rests with plaintiff or defendant, and if the 
former, whether the decision of the judge in this case, which is 
grounded on the failure of defendant to prove his lakhiraj title, 
should not therefore be set aside ?" 

The ^th March 1852. 

" The Court were not aware when the above order was passed, 
that the petitioner's application was made as in formd pauperis. 
It is therefore ordered that the admission of the special appeal be 
not acted upon, until the usual enquiries into the fact of pauperism 
shall have been made." 

Moonshee Ameer Alee. — The plaint, as it is laid, can never suffice 
for dispossession of the defendant ; a zemindar can only sue to 
assess. The plaint is laid at 18 times the sudder jumma. By 
Section VI., Regulation XIX. of 1793, dispossession is not allowed : 
by Section X of the same law, a zemindar can oust from proprie- 
tary right, without reference to court, in case of tenures created 
subsequent to 1st December 1790, but cannot dispossess. See page 
690, Sudder Dewanny Adawlut, 15th July 1852. 

On the second issue, as to the party upon whom the onus probandi 
should be laid. Were the case for assessment y of course the defen- 
dant must prove his case, not so now, for the claim is {ot possession^ 
and the proof rests, as in all other cases, upon plaintiff. The case 
is not one in which mal lahhiraj is involved, it is merely a question 
to whom the land in dispute belongs. 

The judge, alleging absence of proof of lakhiraj preferred by de- 
fendant, gives plaintiff a decree. This is wrong, he should have 
first demanded proof from plaintiff and decided the case. 

Mr. J. G. Waller, contra. — ^This action is properly brought for 
possession. By way of precaution the suit has been laid at 18 
times the sudder jumma, as defendant alleges he holds under a 
lakhiraj title, but he does not state that his land is beyond the limits 
of my purchased talook. I therefore have set forth in my plaint 
that I sue for possession under Regulation lY. of 1793, not for 
assessment. 

Judgment. 

Sir R. Barlow and Mr. J. Dunbar. — Upon the first point 
raised, the whole court are of opinion that the suit is properly laid. 
The plaint is explicit and for possession, not assessment, the plaintiff 
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9ued under Regulation lY. of 1793, as stated in the plaint We 
find no acknowledgment of a valid lakhiraj tenure in the lands of 
the defendant. He does not sue to test the validity of any lakhiraj 
deed, but to recover lands belonging to the property he bought at 
public auction, which the defendant chooses to call lakhiraj. The 
judge has tried the case, and declares that there is not even proof of 
the arable land, that now in dispute, in appeal, being lakhiraj, as it 
is admitted to have been alienated from the plaintiff's (or rather 
former proprietor's) zemindaree, and it was incumbent on him to 
show cause why he, the present appellant, should hold it on lakhiraj, 
or even talookdaree tenure. 

We quite agree that the ontu probancU in this case rests with 
the plaintiff, but the course taken by the defendant, special appel- 
lant, has relieved (plaintiff) respondent of this antis. 

Had the plaintiff admitted that defendant did hold under some 
sort of lakhiraj deed, the validity of which he desired to test, in 
such case, he would have been bound to state that clearly in his 
plaint, and the case must have gone for report to the collector under 
Section XXX*, Regulation H. of 1819 ; but that is not the nature of 
the plaint, which denies any lakhiraj title, and the mere assertion 
by defendant that he holds under lakhiraj title is not sufficient to 
render it obligatory on the civil court to apply to the collector. 
We see no reason to interfere with the judge's decision, which we 
uphold and reject the appeal with costs. 

Mr. a. Dick. — ^On the first point in the certificate, I have 
concurred with my colleagues, that the suit was correctly laid. 

On the second point, viz., on whom the onus probandi in the 
case rests, I should hold, as I always have, that a plaintiff, zemindar, 
suing to oust a person ih possession of land within a zemindaree, 
when he obtained such zemindaree, is bound to prove that 
the person in possession, had obtained that possession within 
12 years from date of suit, or had obtained it forcibly or frau- 
dulently and had not held such possession for upwards of 12 
years under a valid title, such as inheritance, purchase, 
&c There are precedents, however, of this Court, which have 
repeatedly ruled, that an auction-purchaser is not bound to prove 
so much. It is sufficient that he shows he has brought his suit 
within 12 years from the date of his Government auction-purchase. 

In deference to such repeated ruling of the Sudder Court, I am <^ 
opinion that the decision of the ludge is correct The defendant 
did not, in his answer, raise tne issues, that plaintiff was not a 
Government auction-purchaser, or that the land was not within 
the zemindaree purchased at Government aaction by plaintiff. He 
relied solely on his assertion, that he held possession of the lands 
claimed under a valid rent-free tenure, and that in the opinion of 
the judge, he failed to establish, with respect to a portion of the 
claim, which portion was accordingly decreed to plaintiE 
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The 29th Decbmber 1853. 

Pbksent : 

ABER. DICK, Esq., 

Sir R. barlow, Bart., V Judges. 

3. DUNBAR, Esq., 

Case No. 360 op 1852. 



r., V. 



Special Appeal from the decision of Moulvee Syud Abdool Wahid 
Khan, Principal Sudder Ameen of Moorshedabad, dated 22nd 
November 1851, affirming that of Moajeebul Ruhman, Acting 
Sudder Ameen of that district, dated 24ith February 1851. 

KISHENNATH ROT, (Defendant,) Appellant, 

versus 

HURNATH ROY and others, (Plaintiffs,) Respondents. 

Vakeel of Appellant — Baboo Kishen Kishore Ghose. 

Vakeel of Respondents — Baboo Sumbhoonath Pundit 

This case was admitted to special appeal on the 3rd August 1852, a party not 
under the following certificate, recorded by Sir R. Barlow and Mr. fppearini? in 

ATM Millo. thecourt of first 

A. O, IVl. iViUIS. Instancse can be 

*' This is a claim for balance of rent due for 11 years and 2 beard in appeal 

..MVN«>4-'ka ^^ the record. 

"^O'i^'^8- . Decision of 

** The defendant did not appear before the sudder ameen, who the lower court 
decreed the claim on the proofs adduced by the plaintiffs. mlriH^ °" '^ 

^^ The defendant appealed. The principal sudder ameen received 
the appeal and considered the objections raised by the appellant on 
the pleadings^ but affirmed the judgment of the lower court, on the 
ground that, as the appellant had not appeared in the lower courts 
he was not entitled to a hearing in appeal. 

** Two reasons for the admission of a special appeal are 
urged : — 

First — "That the circumstance of the appellant not having 
appeared at all in the court of first instance, does not bar him from 
prosecuting an appeal upon the existing record. 

Secondly, — " Whether the decree of the 17th February 1832, re- 
lied on by the principal sudder ameen, as establishing the jumma 
payable by the appellant^ supports his finding on tnis point or 
not? 

" We remark that a special appeal was admitted to try the first 
point, on the 19th January 1852, petition 480 of 1851, and we ad- 
mit this appeal to try it also. If it be determined that the appellant 
is entitled to a hearing, we then admit it, on the second point to de- 
termine, whether the principal sudder ameen's decree now before us 
is legally consistent with, or opposed to the former decree on which 
he relies." 
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Judgment. 

Sir R. Barrow and Mr. J. Dunbar. — We are of opinion, 
with reference to the first point, and the decision of the Court at 
large, dated 27th January 1853, that the appellant must be heard. 
On the second point, we .think that the principal sudder ameen's 
decision cannot be upheld. The decision in the case of February 
1832, settled the question of right to possesssion with wasilat, which 
was the issue in that case between the plaintiff and the defendant, 
Lis sharers. 

In this case, the issue between the plaintiff, a sharer, and the farmer, 
a defendant, from whom balance of rent is claimed. The two cases 
are of different nature ; tlie determination of the first cannot possi- 
bly and moreover did not declare what was the ijara jumma, 
or what the balance due in this, the claim in which was not pre- 
ferred till many years after. 

The ground then, on which the principal sudder ameen supports 
the sudder ameen's decision and gives judgment for plaintiff, has no 
existence. It is, in our opinion, inconsistent and contrary to prac- 
tice to award balance of rent in this case, simply upon the strength 
of a decision, in which the point at issue was possession with wasi- 
lat, which were decreed against the sharers, not the farmer, the 
special appellant in this case. 

We give judgment in favor of the special appellant, against whom 
the claim of balance has not been proved. Costs of tl^is court and 
those of principal sudder ameen charged to respondent 

Mr. a. Dick. — On the second point, it seems to me in this 
case if there be any difficulty, (inconsistency, I can see none) it 
has been caused by the defendant, special appellant, himself. He 
did not choose to appear and defend the case. In a former case in 
which the plaintiff sued his co-sharers in the zemindaree, he made 
the present defendant, an ijaradar or farmer, a defendant in the cause, 
and therein he (plaintiff) obtained a decree for his share together with 
wasilat or usufruct, and one anna, out of two annas, of the ijara or farm 
was held to be valid. Plaintiff now sues the ijaradar for rent due to 
him by the ijaradar in the proportion of his share in the estate. 
Tlxe ijaradar defendant does not appear, and the sudder ameen takes 
from plaintiff the best evidence available, which is the ground in 
which the wasilat was adjusted in the former suit, and decides 
upon it. 

I see nothing unfair or improper in the decision of the sudder 
ameen, or in the confirmation of it by the principal sudder ameen, 
under the circumstances; I would, therefore, reject the special 
appeal. 
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The 29th Decbmbeb 1853. 

Peesbnt : 

ABER. DICK, Esq., 

Sir R. barlow, Bart., V Judges. 

J. DUNBAR, Esq., 

Case No. 548 of 1850. 



r., S 



Regular Appeal from the decision of Moulvee Ahmed JBuksh Khan, 
JPrindpal Sudder Ameen ofRungpore, dated \7th September 1850. 
SURUFFOONISSA BEGUxM, (Plaintiff,) Appellant, 

versus 

NUSSEEROODDEEN CHOWDREE and others, 
(Defendants,) Respondents. 

SYUD ALEIE MEHDEE and another, petitioners, 

THIRD PARTIES. 

Vakeels of Appellant — Bahoos Kishen Kishore Ghose and 
Ramapersaud Roy, 

Vakeels of Respondents — Moonshees Ameer Alee and Alee Afsur and 
Mr, J. G. Waller. 

Vakeel of the Petitioners , Syud Alee Mehdee and another — Baboo 
Sumbhoonath Pundit. 

Suit for the recovery of the amount of Deenmohur, instituted a plaintiff 
at rupees 71,1 1 5-1-0. cutoraa^^^'S^ 

Mr. J. G. Waller^ for the respondents. — Since the institution of this under a ^m, 
appeal and after the issues were filed, the appellant has demised, f ***?^^^^^?*T' 
Two executors now appear, Assaddeen Hyder and Syud Golaum ed^m another 
Mustofa, under a will of Suruffoonissa Begum to act on her part, »uit, was not 
and as guardians of her daughter, Mehdionissa, a minor. This will case. Then the 
has been rejected by the Sudder Dewanny Adawlut, and of course ®^^"***'? *^P" 
the executors under it have no power ; their authority has been muted^to ^ue 
disallowed under similar circumstances in another case. a« best friends 

Moreover, the appellant, deceased, in her appeal named Ameer- ^f ^^ decea^d 
oodden as the guardian of her daughter, how can the present piaintitJ, al- 
parties appear to prosecute as guardians, Ameerooddeen being still ^au^^^ter had 
alive. been origrinally 

Baboo Kishen Kishore Ghose, contra.— On the death of Suruflf- d^^ti^^thllult 
oonissa, proclamation was issued for heirs, when my client appeared by her mother, 
with a will executed by her, dated 20th Assar 1259. Evidence ha^P|"b^a'' 
to the will was taken at Dacca, where both parties reside, after granted, the 
which respondent stated in zillah court, that the will had been ^^j'JJ^ ^ 
filed in another case, and rejected both by the zillah court and the further inves- 
Sudder Adawlut tigatiou. 

The principal sudder ameen's roobukaree, 20th September 1853, 
sets forth his objection as above and his return to the Court's pre- 
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cept for attendance of lieirs is now before the court It is against 
this order of the principal sadder ameen that we now appeaL 

The evidence of the witnesses to the will was taken in this case, 
but the principal sudder ameen relies on the former rejection of it 
by the courts. The will was not rejected, but the claim only of 
our clients to carry on the case as representatives of the appellant 
In this case the evidence of connexions has been taken ; in the 
other, that of two persons, not connected with the parties, was re- 
corded and rejected by the principal sudder ameen on that account. 
There are heirs of the deceased who do not appear. 

The rejection of the claim to appear as representatives in another 
case, by a summary order of a judge, does not bar our right to 
appear in the regular appeal before the Court, on the integrity of 
the evidence to the will taken in this, which, if satisfactory to the 
Court, entitles us to prosecute the appeal. 

Baboo Ramapersaud Roy in support — Repeats the above, adding 
that there is a minor concerned, and that the Court will always 
allow the next friend to represent the minor's interests whatever 
they may be* 

Mr, J. G. Waller, contra. — My point is not as regards a summary 
order in another case aflfecting the order in this case, but that the 
particular question of rejection has been disposed of in the other case, 
that decision, if a summary decision, is of force and equally against 
the appellant, in this the question being also summary in this point 

Messks. a. Dick and J. Dunbar. — The party before us 
wishes to appear in place of the appellant, deceased, as executor of 
her will The pleader of the respondent objects on the plea that 
this very person attempted in another case to appear and represent 
this very appellant, and on the same ground, viz., as executor of 
her will and his application was rejected,, because the evidence he 
adduced in proof of his being executor of the will, was deemed in- 
sufficient From that order of rejection he filed a summary appeal, 
to the Sudder Court, and that order was upheld, to the extent of 
rejecting his application to appear in the case as executor. We are 
of opinion, that we cannot allow him even to be heard on such an 
application, or listen to any evidence he may now adduce in proof 
of the will. His course after the rejection in the former case, and 
the confirmation of that order of rejection in appeal to the Sudder 
Court was plain and clear. If he had other and better evidence to 
prove his executorship, which was not procurable at the time, he 
ought to have prayed for a review of that order of rejection ; or he 
should have instituted a regular suit to prove the validity of the 
will, so as to overrule and nullify the summary order of rejection. 
Were a party, who has failed in one instance to prove his right to 
appear as representative of another person in a regular ^uit, to be 
permitted to apply on the same ground to appear in another suit 
as representative of the said person, and to produce, fresh evidence. 
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hcf might be again refused, and again so appear ad vifinitiim. On 
the other hand, should his second application be granted, there 
would be two conflicting summary decisions, on a point of the very, 
first importance ; and as a finish to such confusion, a third appli- 
cation, like the first, might be rejected. 

Sir- R. Barlow. — I see no reasonable objection to hearing the 
claim of the appellants, the alleged executors, to appear as represent* 
tatives of the deceased Surilffoonissa. Their representation of the 
interest of the deceased as defendants in another case, in which one 
Kasseenauth Roy was plaintiff and Suruffoonissa, Gourmohnn Shall 
and others, were defendants, was disallowed by the principal sudder 
ameen on the ground that the evidence of the two witnesses, they, 
the executors, brought forward to prove their right to represent 
Suruffoonissa, was not satisfactory, one was a Hindoo, and another 
a Mussulman. The principal sudder ameen's order was upheld in 
summary appeal to the Sudder Dewanny Adawlut in that particular 
case, however^ only not in any other which might arise hereafter* 
The executors now come in as the representative of Suruffoonissa, after 
she had appealed to this Court, and as evidence in this cause has 
been taken in the lower court to prove their right to appear vi loco, 
the original plaintiff and appellant, against Nusseerooddeen the res* 
pendent ; evidence, it is said, of relatives and connexions, but no 
judgment was passed as to its credibility by the principal sadder 
ameen, who refuses to hear the evidence or to admit the executors 
on the ground of their application having been rejected in the other 
case above alluded to. Sufficiency of proof in that other case, to 
satisfy the Court of the propriety of admitting the executors as re-, 
presentatives of the deceased cannot, in my opinion, operate as a 
bar to 'the hearing of their pleas for admission in this. The appeal 
is before the full bench, who are bound to determine after a hear- 
ing whether the executors have, by the evidence taken in the cause 
now before them, proved their right to carry on the appeal ; the 
validity of the will is of course another point, and cannot be disposed 
of in this case. 

Baboo Ramapersaud Roy, — As the majority of the Court are 
against our appearance as executors, so much of the case is settled. 
We now pray to be allowed to carry on the case as next friend to 
the minor; Suruffoonissa appealed to this Court and died /^en^^^tf 
lite. Notice was issned by the Court for heirs, the executors came 
forward to act under the will, the one is own brother and the other 
the cousin of the deceased, the principal sudder ameen has decided 
the question of our appearance and refused our prayer. The. case 
then is one in appeal, the original appellant has died leaving a 
daughter, this is admitted ; it is also admitted that the deceased 
left a father. Alee Mehdee Khan, we now pray to be allowed as the 
next friends of the infant to carry on the appeal for her benefit, the 
father also now prays that we may be empowered to act Quotes 

H 
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pages 94 and 95, Daniel's Chancery Reports, ** when an infant be 
named as such in the bill, and puts in a petition to be admitted as 
next friend." 

To the filing of this petition, Mr. Waller, for the respondent, 
objects, and urges tliat the return of principal sudder ameen 
sets forth why he has refused to admit the appellants as exe- 
cutors of the will in behalf of the daughter, and he therefore 
makes a complete return to this Court's precept, that no heir has 
come in within the prescribed time, this is the question in appeal 
only and no more, the appellant's prayer has been thrown out by 
the majority, can a new point be raised at the hearing : can they 
abandon their position under the will, and take up a new character, 
and that too, after the lapse of the time allowed for appearance of 
heirs ? 

The judgment of the Court is against the appellants and the cause 
has been decided, for the appellants are not to be heard as executors 
and guardians by the dictum of the majority of the Court They 
have never been heard in any other capacity in the Court than as 
executors and guardians. 

Appellants came in at first as executors for the deceased Suruffo- 
nissa, now they change their character to that of next friend of her 
daughter, who too is sued as defendant in this case by her guardian 
Ameerooddeen, how can any claim then on the part of the daughter 
be preferred in this cause, wherein she is a defendant? 

And who does the pleader for the appellant represent, from whom 
does he hold his vakalutnama f — ^he has none, the petition cannot be 
received without vakalutnama. 

Baboo Rampersaud Roy. — ^The petition I put in yesterday is super- 
fluous. In our previous petition, when opposing the principal sudder 
ameen's order of rejection, we prayed to be admitted to act as exe^ 
cutors or as next friend of the minor. 

It was argued by my opponent that this prayer is a shifting of the 
ground of action and tnerefore inadmissible ; another vakalut for the 
prosecution of the case as next friend is unnecessary, as pleaders of 
the Court, we act on our responsibility and nobody can question our 
authority to act for our clients. 

I rely then on the prayer of my first petition, and am prepared 
to show that this Court in practice always allows prosecution of a 
case by the next friend.* The admission of my clients, as next 
friend, does not alter the nature of the case, the case would go on its 
merits as stated by the parties. Our appearance to carry on 
the case is no impediment to justice. If our prajrer is dismissed^ 
the interest of the deceased and those of the infant are lost altoge- 
ther, there is no revival of them. 

* Sommary Reports, page 108. Case of Seebchonder Dhur, petitioner, 17th Jul/ 
1847. 
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Then as to the infant being a defendant^ my opponent has not 
stated the nature of the claim and the case* In the plaint no re- 
dress is sought against the infant who is made a defendant by way 
of precaution, all the heirs of the plaintiff's deceased husband were 
also made pro form& defendants. Practice sanctions the admission 
of the minor as plaintiff^ his name being sti*uck out of the list of de^ 
fendants. Now as to the authority of our clients to proceed in 
another capacity than tliat in which they at first appeared ; quotes 
page 725, 9th December 1851, Sudder Dewanny Reports. 

Baboo Kishen Kishore Ghose, in support, states — That in the case 
of Sheebchunder Roy, petitioner, in which his right to carry on a 
case for his minor son under an alleged will was rejected in the Sudder 
Court summarily, no objection was taken to his acting of next of kin 
though that prayer was not urged. The zillah judge did permit pe- 
titioner to prosecute the case, appeal on this also was preferred to the 
Sudder and the judge's order was upheld. As to the change of the 
position of the minor in the case from that of defendant to that of 
plaintiff — quotes the case of Ranee Komul Komaree versus Bissum- 
ber Bidya Bhosun ; and Raja Mehtab Clmnder, a proformd defen- 
dant, who, on the death of Komul Komaree, was allowed to succeed 
lier as plaintiff by right as heir ; see page 148, Sudder Dewanny 
Adawlut, 20th March 1851, also the case of Baboo Sheodosa 
Narain, plaintiff, appellant, versus Kasseepcrsaud and others, de- 
fendants, respondents. Tliis case was dismissed by the Sudder 
Dewanny Adawlut, and was pending appeal to the rrivy Council, 
when the appellant died and Kasseepcrsaud the above de- 
fendant was admitted to appear as appellant, and to carry 
on the appeal to England, and the case was here decided before 
them as appellant. The pleader is unable to produce the judgment 
of the Privy Council to establish his plea, tliis last case, tlierefore, is 
inadmissible as a precedent* 

Baboo Sumbhoonaih Pundit^ now appears on part of Mehdee 
Alee Khan and Murreeam Begum, the father and mother of the 
deceased SurufFoonissa, and prays that the parties who claim to be 
executors of Suruffoonissa's will, and to be admitted as next friends 
to their daughter, Mehdionissa, may be allowed to act, his clients 
also claim to be heirs to the deceased daughter, Suruffoonissa. The 
Court object to the application of Mehdee Alee and Murreeam 
Begum. The period allowed for appearance of heirs to the deceased 
has expired, and as they did not then appear, they cannot be per- 
mitted to take their places as pai*ties to this suit. Their plea that 
they did not appear because they held the will to be a good one, 
will not serve them, they were bound to make known their claim, 
whatever it might be, to the lower court 

Messrs. A. Dick and J. Dunbar. — ^The point we have now 
to decide is, whether the very party who wished to appear and 
carry on the appeal as executors of the will of tlie deceased appeU 
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lant and plaintiff, simll be permitted to caiTy it on, as well-wisliers 
of a minor daughter and heir of the deceased plaintiff, this daughter 
having been made a defendant in the case, by way of caution. 

It is true, the party in question did not at first pray, to be so 
considered, in the event of their prayer to be permitted to appear as 
executors being refused, though they did so pray, when the return 
to the precept of this Court to notify for heirs was made, and re- 
ceived, and their first prayer to appear as executors had been 
rejected by the lower court. It is obvious from the fact of one of 
the sitting judges of this court, having been of opinion, that they 
could be again heard as to their claim of executorship ; that their 
appearance in that capacity was honest and justifiable, and if they 
could have so appeared, their representation in the case would have 
been more complete and comprehensive. The person whom they 
desire to represent is a fetnale and a minor ; and we have strong 
primA facie evidence, absolutely conclusive, that she is really an 
heir, and near heir of the plaintiff ; for she was declared to be her 
own daughter, by the plaintiff herself, when she made her a defen« 
dant in the case, and that \% not denied. Our law and precedents 
sanction the consideration of defaults in point of time in appeal 
cases, when fairly accounted for, and by granting the prayer of 
applicants, we only grant a furtherance of justice, whereas if we 
reject their prayer, and throw out the suit of plaintifTs mother, we 
close the door K)r ever against the inheritance of the daughter to 
the dower sued for her by her parent in this case, and we deprive 
her of whatever reversionary interests she may possess as daugiiter^ 
tinder the dower. Our judgment, therefore, is, that the applicants 
be permitted to carry on the appeal as well-wishers of the minor 
defendant in the suit as appellant's acknowledged daughter, and 
therefore a legal heir of the deceased appellant, plaintiffs mother, 
according to the Mahomedan law. 

Sir R. Barlow. — We have now to determine whether the 
alleged executors, whose claim to appear as such has been thrown 
out by the majority of the judges, can carry on the case as the 
next friends of Mehdionissa, daughter of the deceased Suruffoonissa. 

I am of opinion they cannot now be admitted in this case in the 
latter capacity. The original suit brought by Suruffoonissa was for 
Deenmohur her dowry ; her plaint was dismissed in the lower court. 
She appealed to this ; pendente lite she died. Heirs were called 
for, and the principal sudder ameen in obedience to the orders of 
this Court issued notice for heirs, to carry on the appeal cause here. 

Assadooddeen Hyder and Syud Golaum Mustora came in with 
a will alleged to be that of Suruffoonissa, in which they were appoint- 
ed executors. They were not allowed to appear as executors of the 
deceased, on the grounds shown by the principal sudder ameen in 
his roobukaree of the 20(h September 1853, to which proceeding 
I have already adverted^ and which I have said^ difiering from my 
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colleagaes^ sliould not be a bar to the hearing of any pleadings and 
proofs, which the executors may have brought forward in this case, 
but the majority have barred the hearing and declared the grounds 
of the principal sadder aiueen's order should be upheld, and threw 
out the executors. 

On the dictum of the Court on this point, being given out, the 
i^xecutors fall back on a petition, presented to this Court on the 
6tli December current only, in which they pray to be allowed to 
carry on the appeal as pro chain ami of the minor daughter of Su- 
ruffoonissa, Mehdionissa« How this change of position can be 
admitted I know not ? 

A' suit A versus B, and others, is brought on personal claim of 
dower; it is dismissed in the Court of first instance, and appealed by 
A to this Court : she dies, and the alleged executors of her will desire 
to carry on the appeal on her part, they are not allowed to appear 
as such either by the principal sudder ameen br by the majority of 
this Court, when they apply in the appeal stage for leave to act 
for another party Z>, as her next friend and assert her rights AS heir 
TO A, but no application has yet been made to admit her as heir or 
to put in locOy the deceased plaintiff. 

Now this is another cause of action raised in appeal after plain- 
tiff's personal, suit was dismissed below, no pleadings or proofs 
on this last point have been heard to this moment In short, 
parties claiming to act as executors to A, on failure before the 
courts, assume another character as next friends to D, and this in 
the middle of the appeal against the principal sudder- ameen's 
decision, supported by the majority of the Qourt, wlych are grounded 
upon a point, rejection of executorship, totally different from that 
on which they now come in as next friends to D, will now be 
admitted, I differ from my colleagues in the admission of Assadood- 
deen and Golaum Mustofa in this case, and at this stage as next 
friends of the minor, under the circumstances already stated, and 
would disallow their prayer, and dismiss the appeal in absence of 
heirs to carry it on. If the minor has any rights, and the executors 
wish to appear as her next friends, they must come forward and 
prosecute her claim in some other case and form. 

Appellants' pleaders now argue the first issue, that the case has not 
been sufficiently investigated. 

The plaint has been dismissed by the principal sudder ameen, 
because, as he states, she is in possession of the property, adding 
that my client has admitted that fact in her reply, he has refused 
to take the names of my witnesses, and my further proofs. In a 
case like the present, possession is not a point, but I will show 
that the principal sudder ameen's assertion, that my client is in 
possession of the whole and not the defendants, is incorrect. 

My client admits she is in possession of the ijara mehals, but tliat 
is not all ; cash, gold aud silver utensils, cloths, valuable jewels. 
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documents &c., as well as such lands not let in farm, all valuable 
proi>ert7 are in possession of the defendant^ this is to be found in the 
plaint ; what is to be found in the reply cannot destroy the effect of 
the plain terms of any plaint ; moreover, defendant^ in his answer, 
paragraph 5, states he is about to sue my client for possession* 

Judgment. 

SiE R. Baelow and Mr. J. Dunbar. — We are of opinion thi^ 
this case has by no means been sufficiently investigated. The 
principal sudder ameen rests his judgment upon copies of two 
petitions filed in other cases, in which the parties to this suit were 
not the parties, and upon what he calls an admission made by the 
plaintiff in the 4th paragraph of her reply to the answer in this 
case. Copies of what is alleged to have been said in other cases 
cannot, alone and unsupported, be held to be legal evidence against 
the plaintiff in this. As to the admission referred to, we do not in 
the face of the plaint and the particular details it contains, consider 
the statement upon which the principal sudder ameen relies, to be 
such a clear and indisputable admission of plaintiff's possession^ as 
can justify the irregular course, which has been taken by the 
principal sudder ameen when he refuses in a few words to take tlie 
evidence of the witnesses, offered by the plaintiff, to prove the 
defendants' possession, or even to summon them to attend. There 
are at least sufficient grounds on the record, to require an investiga- 
tion of the case, and a consideration of all that may be adduced by 
the parties to the cause, in proof of their respective pleas. The case 
is remanded to the principal sudder ameen who will re-try it, 
giving both parties every opportunity of being heard fully on the 
merits. 

Mr. a. Dick. — ^The principal sudder ameen, after the filing of 
the parties their documentary evidence, refused to issue process for 
summoning the witnesses of plaintiff on the point of possession. He 
found from authenticated copies (filed by defendants,) of petitions 
filed by plaintiff in other cases pending in courts of justice, that she 
had distinctly declared herself to be in possession of all the property 
left by her deceased husband, and liable for all his debts ; and that 
she had also, in her replication, stated in tlus cause, stated that 
Nusseerooddeen defendant, had given up to her even his own share 
of the zemindarees of her h.usband, and he thought that after such 
admissions, no testimony of witnesses to the contrary, could avail. 
In this, I am of opinion, the principal sudder ameen acted correctly. 
A person who has once solemnly made a declaration in a court of 
justice, is stopped for ever, and in every cause, from being heard in 
contradiction of such admission or declaration. I cannot, therefore, 
concur to remand the case for further evidence to be taken. I 
would proceed to hear the whole record before us, and, if the ad- 
mission be so complete as set forth in the decision of the principal 
sudder ameen, affirm it 
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THE CAUSES OP ACTION AND THE PRINCIPAL POINTS 
TOUCHED UPON. 



ACCOUNT BOOKS. 

1. Case remanded. The value of the oral evidence should have 

been tested by examination of certain mahajanee account books, ... 572 

2. Account books, though unsigned, may be put in proof; the claim 
beine dependant on the nature of the evidence given in support 

of the entries^ ••• 839 

ACCOUNT BOOK, COPY OF 

See Copies, No. 1. 

ACCOUNTS. 

Account may be received in evidence of the balance due thereon, 
though not on stamped paper, the suit being brought not on the 
account, but on the original deed, ..• 59 

See " Bond," No. 2. 

ACT Xn. 1843. 

1. The reasons for reversing a decision must be recorded in 
detaU, 9, 341, 814, 845 

2. Case remanded. The judge's decision being not in compliance 

with the provisions of Act XLI. of 1 843. ... 212 

3. Remand on special appeal. The decision of the judge being in- 
complete with reference to the provisions of Act XLI. of 1843, ... 235 

4. Remand on application for special appeal, the judge's decision 
being defective in the assignment of reasons for his decree with 
reference to Act XII. of 1843, ..309 

5. Decision of the lower court reversed, the enauiry into the actual 
quantity of land in the possession of the defenoants and the period 
when it was brought into cultivation being deficient, and the decree 
being also defective under Act XII. of 1843. 917 
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ACTIV. of 1840. 

See Suits, No. 5. 
ACT XXXII. OF 1839. 

See Interett, No. 1. 
ACT XIX. OF 1843. 

See Deeds, No. K 
ACT I. OF 1846. 

See ActioD, No. 4. 
ACT X. OF 1846. 

See Third party, No. 4. 
ACTS XIX. AND XX. OF 1841. 

Acts XIX. and XX. of 1841, both provide for an investigation into 
title, .. 89S 

ACT XXI. OF 1841. 

A civil action cannot lie to stop or reverse a Magistrate's order under 
Act XXI. of 1841, no special provision having been made for such 
a course in the law, . . 929 

ACTION ON BOND. 

See Bond, passim, 
ACTION AGAINST CO-SHARERS TO ENHANCED RENT. 

See Party, 
ACTION. 

1. Cause of action cannot be taken to arise out of a miscellaneous 
order of the Court which cannot control existing legal dis- 
abilities, . . 21 

2. After 12 years' adverse possession, a suit is barred by the law of 
limitation, ... ib. 

3. A party, paying Government revenue for a co-sharer, may recover 
by suit, provided the revenue was due. It is not necessary he 
should wait for the veiy last day, ... 220 

4. Suit dismissed. Having been laid not through a vakeel of Court, 

but through a mookhtar, after the promulgation of Act I. of 1846, 295 

5. A sharer in an under-tenure cannot sue to have the entire jumma 
of the tenure divided, and a separate jumuia fixed on his 
portion of it, without the written consent of the zemindar pre- 
viously obtained. The courts cannot entertain such a suit in the 
absence of the zemindar's consent, ^ . . 536 

6. A plaintiff suing A as his under-tenant, for arrears of rent due 
by him, must prove the identity of A with the plaintiff's under- 
tenant of the same name, . . 542 

7. An action against a Magistrate, for acts done in his public capa- 

citv, will not lie in the civil court, ... 929 

8. ft is not competent to a civil court to entertain an action with the 
view to obtain a declaration of the forgery of a deed, not issued or 
attempted to be enforced, ••• 943 

See Defamation, 
„ Wuqf, No. I. 
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ACTION, CAUSE OF, 

See Cause of Action. 
„ Wasilat, No. 1. 
„ Construction, No. 1. 

ADJUSTMENT. 

See Bond, No. 8. 

ADMISSION. 

1 . The mere counter-assertion of a party is not sufficient to set aside 
the admisions made by that party's attorney, regarding the vali- 
dity of a deed of sale in another case arising out of that 

sale, ... 710 

2. In a suit on a bond, one of the defendants, whilst the case was 
pending in appeal, petitioned, admiting his liability ; held that the 
decree should pass against him on his own admission, ... 812 

See Mouroosee pottah, 
„ Judgment, confession of, Nos. 1. 2. 

ADOPTION. 

1. Adoption of a son held to be proved on strong circumstantial 
evidence, in the absence of direct proof of the performance of the 
necessary ceremonies, ... 96 

2. The adoption of a Sooder boy, otherwise eligible in Bengal, is 
permissible at any age previous to his marriage, ... 553 

AGENT AND PRINCIPAL. 

See Principals. 

AGREEMENT. 

See Hindu family. No. 2. 
„ Minority,^No. 2. 

ALIENATION. 

See Ghatwalee tenure. No. 2. 
ALLUVION. 

Case remanded. The decision of the lower court not showing 
whether the land in dispute was a new formation or a portion of an 
estate, the identity ©f which is not destroyed, ... 843 

ALMS. 

A right to alms and oflferings, which are voluntary donations, will not 
be enforced by the courts, . . 907 

AMEEN. 

5tfe Practice, No. 10. 
„ Evidence, No. 11. 

ANCESTRAL ESTATE. 

A plaintiff, having sued for his share of a joint ancestral estate, was 
directed by the decree passed in his favor, to give over to the defen- 
dants their shares with wasilat, of the properties in his possession. 



Digitized by VjOOQ IC', 



XX INDEX 

and the defendants not refened to separate actions for the recorery 

of their shares, ••• 517 

APPEAL. 

1. Go-defendants may appeal jointly, though the object of their 
appeal may be diverse, • • 59 

2. One appellant may carry out the appeal although his joint 
appellant withdraws. On the appeal of the defendant, the 
decision as regards the other defendants may be altered, if the 
point at issue as regards them all is identical, . . 202 

3. A defenduit appealing in order to get absolved from a decree 
passed a^inst him jointl}r with another, on the ground that he 
was not m partnership with that other, should make hinif his 
co-defendant, a respondent in the appeal, . • 204 

4. The mere fact of the absence of some parties at first going in an 
appeal not being sufficient ground for rejecting an appeal on that 
ground, ... 333 

5. The withdrawal of one out of several joint plaintiffs and appellants 

not rendering absolutely necessary to reject a plaint or appeal, 342, 343 

6. Appeal dismissed. The court agreeing with the lower court that 

an alleged mookururee tenure had not been proved, ... 366 

7* Case remanded with reference to a former decision, determining 
that a defendant defaulting to appear in the lower courts may 
appeal on the record of the case as made by the plaintiff, 
without showing cause for his default in the first court, ••• 403 

8. Case remanded. The lower appellate court having dismissed an 
appeal on an erroneous view of the purport and effect of a petition, 
which had been presented by the appellant to the collector, ... 474 

9. Defendants may appeal without making a co-defendant a res- 
pondent, . . 503 

10. Retirement of a co-appellant after appeal laid, does not necessarily 
involve a dismissal of the appeal, ... 511 

11. A third party being entitled to a hearing of the objections pre- 
ferred by him in appeal against the order of the lower court Case 
remanded, .. 512 

12. Appeal by a party denying that he was answerable for a h&t- 
chitta, given on his behalf, along with others, as members of a 
banking firm, during his minority, rejected, ... 525 

13. The order of a zillah judge rejecting an application for permission 

to appeal informd pauperis from a decision in a regular suit is final, 803 

14. A party not appearing in the court of first instance can be heard 

in appeal on the record, ... 985 

See Costs, No. 7. 

APPEAL BY DEFENDANT DEFAULTING TO APPEAR IN LOWER 
COURT. 

.See Default, No. 3. 

APPEAL— SPECIAL. 

Appeal, special, does not lie to the Court from the order of a 
zillah judee rejecting summary appeal under Clause 10, Section 
IIL, RegSation XXVL of 1814, ... 128 
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APPELLATE COURT. 

1. Case remanded. The lower appellate court haying decided this 
case by a brief reference to a decision in another case, and not upon 

its own records and proofs, . . 420 

2. Case remanded. The decree of the lower appellate court being 
opposed to the facts on the face of the record, . . 441 

3. Case remanded* The lower appellate court baying erroneously 
struck an appeal off its file for detect of parties, ... 472 

4. Case remanded. The lower appellate court haying erroneously 

non- suited a plaint for want of precision, . . 473 

5. Case remanded. The lower appellate court baying reyersed the 
decree of the moonsiff's court without due adyertence to its seyeral 
grounds, • • 507 

APPEAL, RIGHT OF, 

Case remanded. The lower appellate court not haying allowed the 
(defendant) appellant, to impugn the moonsiff's decision, on 
the demerits of the plaintiff's case as divulged by his own showing 
in the suit which haid been decided ex parte against the defendant, 746 

APPEAL, SUMMARY, 

A summary appeal will not lie from an order of nonsuit passed by a 

zillah judge in a regular appeal after trial, . . 897 

ARBITRATION. 

Petitions, from the parties to a suit, praying for, and consenting to, 
arbitration, are binding on them and equivalent to the arbitration 
bonds required by law, ••• 97 1 

ARREARS, SUITS FOR, 

Institution of a summary siut for arrears is necessary before a ma- 
lik can send a sezawul to make the collections of a mehal, •- 631 

ASSAM TERRITORY. 
See Suits, No. 4. 

ASSESSMENT. 

1 • Where a professed intermediate tenure is declared void, the assess- 
ment imposed must be on the proper rate of ryotee rents, without 
deductions for seranjamee, ... 502 

2. Case remanded, the lower appellate court, in refusing to treat the 
suit as one laid to establish a right to assessment, had not advert- 
ed to the nature of the present case, as affected by the precedent 
Parbutty Dey, versus Brijomohun Mitter, Reports 1852, page 686, 591 

See Rents, No. 3. 

ASSIGNMENT. 

A person holding an assignment on a third party and offering 
proof of the debt of that third party to the assignor, should be 
admitted to prove the liability of the third party, although he 
may not have accepted the assignment, • • 224 

ATTACHMENT. 

See Notice, No. 2. 
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AUCTION-PURCHASER. 

1. In reversing the sale, the claim of the auction-purchasers for the 
return to them of their purchase-money, was held to he a matter 
requiring a separate suit, ••• 578 

2. Section XXII., Regulation XI. of 1822, prohibits the ryots from 
paying rents to defaulting proprietors, but does not preclude a 

sale purchaser from suing for rents collected in spite of that law, 836 

3. An auction-purchaser is competent to sue for possession of land 
within the limits of his purchased estate, which the defendants 
profess to hold as lakhiraj, .. 982 

AWARD OF ARBITRATORS. 

Direct proof of gross corruption and partiality must be shown, before 
the award of arbitrators is set aside, . . 679 

AYMA. 

See Resumption, No, 1. 

B. 

BAFURZUNDAN-NUSLUN BAD NUSLIN. 

See Istimraree mokurruree pottah, 

BANKING FIRMS. 

See Interest, No. 4. 
„ Appeal, No. 12. 

BENAMEE PURCHASE. 

A suit cannot lie entertained by a court, when brought by a party, 
who admits in his plaint that he employed the defendant to make 
a benamee purchase of an estate in his behalf at a sale for arrears 
of revenue, to establish his right to the estate against such defen- 
dant, who declares the purchase made by him under Regulation 
XI. of 1822, to be bona fide. The plaintiff as contravener of the 
law, cannot be aided in the recovery of the property, and it makes 
no difference, if his opponent is in the same predicament, ... 961 

See Revenue Sale, 
BENAMEE SALE. 

No relief will be given to a party suing for the purpose of setting 
aside a benamee sale, avowedly made with the fraudulent inten- 
tion of defeating the right of a third party, who had a claim 
against the property, ... 636 

BEQUEST. 

Decision of lower court upheld, on an appeal of fact as to the 
vnx)ngful withholding and appropriating by the defendants, 
appellants, of certain articles of property in disregard of a bequest 
made by a party deceased in favor of plaintiff, ... 489 

BOND. 

1. In an action on a bond, payment of consideration money is an 
essential point to be proved. A contract under seal does not of 
itself prove a sufficient consideration, . . 25 

2. In an action on the balance of a bond, which was executed in a 
settlement of accounts, reference to the previous accounts is un- 
necessary. ^. 141 
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3. Decision of the lower court upheld in an action on a bond, the 
document being stamped and registered, and the execution by the 
defendant being proved in evidence, ..261 

4. Evidence to deduction from principal of a bond, rejected as 
insufficient, . . 268 

5. Decision of the lower court, discrediting the evidence to the 
execution of an alleged bond, upheld by the Sudder Dewanny 
Adawlut, ..330 

6. Bonds for debts incurred by the mother and guardian of a 
minor for expenses, not required for the protection of the 
minor's estate, will be regarded as merely personal obligations by 

the mother and not realizable from the estate, . . 531 

7. Judgment of the lower court in a suit on a bond-debt 
affirmed ; a condition in a bond against admitting any unendorsed 
payments cannot avail against actual proof of payment, ... 544 

8. In a suit on a new bond which has been executed on the adjust- 
ment of all previous accounts, between the parties, a reference to 
those previous accounts is not necessary, ... 656 

See Suits, No. 2. 
„ Arbitration, 
„ Sale, Deed of. No. 2. 
„ Purchaser. 

BOND, IN A SUIT ON, 

Defendant's plea, that the debt was to be liquidated under 
an agreement to credit rent against, it rejected for want of 
proof, . . 94 

BOND DEBT. 

The evidence to the execution of the bond, and the comparison 
of the seal and signature with those on another deed admitted to 
be genuine, being considered sufficient to prove the bond, though 
it had not been registered, . . 264 

BOUNDARIES. 

1. It is not sufficient to state boundaries in the reply. If omitted, 
from mistake, inadvertence or other cause, the plaintiff, with 
permission of the court, can file a supplement, . . 43 

2. The decision of the lower court in a suit as to boundaries, in 
rejection of the concurrent opinions of three ameens, reversed, . . 103 

3. Decision of the lower court, in an appeal regarding a disputed 
boundary, affirmed, ^ , 551 

4. Appeal, in a suit regarding a disputed boundary, dismissed ; there 
being no proof that the survey maps of the spot had not been 
placed in the hands of the ameen deputed to make a local 
inquiry, ... 528 

5. A general specification of boundaries, including all the lands sued 
for, is not sufficient to enable the Court to apportion the lands to 
be given up, or the wasilat to be paid by the several defendants 
whose interests are entirely separate, ... 593 

6. Decision of the lower court upheld in a dispute as to whether the 
boundary line of two estates was correctly Uid down in the thak- 

bust map, or in the revenue survey, ... 632 
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7. Case remanded. The lower courts having decided the suit for a 
disputed boundary without a sufficient local investigation, ... 636 

8. A plaint, which states the boundaries of the entire land claimed, 

is simcient for the admissibility of the suit on that point, ^ 674 

9. Decision of the lower court reversed and case remanded, the spe- 
cific lands on which the increased rent is claimed bein^ sufficiently 
indicated in the plaint, without any actual specification of boun- 
daries, ... 766 

10. Case remanded. The principal sudder ameen having erroneously 
nonsuited the plaintiff, because the boundaries of the plaint did 
not correspond with those laid down in a map prepared by an 
ameen of nis court, ••• 776 

See Remand, No. 26. 

BUHEE-KHATA. 

See Account Books, passim. 

BUTWARA. 

A butwara must be considered to be in progress firom the day on 
which it is '* ordered to be made" by a collector, and if that order 
be not set aside, and the butwara quashed, a collector is bound 
to sell only the particular share or shares of an ijmalee estate, 
which may remam in balance, ... 549 

BYWUSTA. 

See Hindu Law 



CAUSE OF ACTION. 

1. Suit for money advanced on land must be brought according to 
the jurisdiction in which the cause of action arose, and the parties 
reside, not according to the jurisdiction in which the land is 
situated, ... 156 

2. Appeal withdrawn by the appellant; appeal struck off with 
costs against the defendant, .. 214 

3. Appcfd dismissed with costs, with reference to the precedent cited, 249 
CERTIFICATES. 

See AcU XIX. and XX. of 1841. 
CHAR. 

See Evidence, primary, passim, 
CO- APPELLANT. 

See Appeal, No. 10. 
CO-DEFENDANT. 

See Appeal, passim. 
CO-SHARER. 

See Party, 
CIRCULAR ORDER, 25TH JANUARY 1853. 

See Fine, No. 2. 
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CIVIL COURTS. 

See Special Commissioner. 
CLAIM. 

In the case, claim for a separate share of an estate rejected on 
ground of lapse of time, because plaintiff could have no joint 
possession within 12 years^ ... 261 

COLLECTOR, 

See Lakhiraj, No. 1. 

COLLECTOR, POWERS OF, 

See Rents, No. 12. 
COMPROMISE. 

See Remand, No. 44. 

CONSIDERATION. 

In an action on a bond, where consideration is denied, the fact of 
actual {Mmnent must be established before a decree can pass for 
a plaintiff, . . 837 

See Sale, Deed of, No. 1. 
„ Evidence, No. 0. 

CONSIDERATION MONEY. 

See Bond, No. I. 

CONTRACT. 

A plaintiff, who has borrowed money on a deed of contract, en- 
paging to give the defendant a share in certain resumed lands, if he 
by means of the loan can get the resumption decree of those lands 
reversed, is not competent to bring a suit to annul such contract, 7 1 

See Damages, No. 2. 
CONTRACT UNDER SEAL. 

See Bond, No. 1. 
CONSTRUCTIONS. 

1. Construction No. 1 129 does not bar the institution of a new sni^ 
between parties who were not parties to the original suit^ in the 
execution of which the new cause of action has arisen, • • 842 

2. Questions falling widiin the principle of Construction No. 1129, 
will be determined according to that principle, as the correct one 
in law applicable to such cases, though they may have arisen on 
applications made to the courts before tne date of the Construotion, 521 

COPIES. 

1. Copy of a leaf of an account book, not verified by the copyist, 

nor supported by the original, considered insufficient, ... Ill 

2. Case remanded, the lower court had improperly admitted as evi- 
dence copies of depositions in a summary suit to which the de- 
fendant was not a party, •.. 835 

See Evidence, No. 3. 
„ Evidence, primary, No. 2. 

j> 
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COPIES OF DEEDS. 

Copies of deeds, attested to be true copies, furnished to a part? to 
be given in evidence in a suit, must bear the same stamp duty 
as the original deeds, . . 6 

COSTS. 

1. Parties released from responsibility should not be saddled with 
costs, '' ... 59 

2. Securitj from respondent for costs is as necessary as for the 
matter or decree prior to allowing him to take out execution, ••• 123 

3. Costs of respondents appearing without notice may be awarded . 
by the appellate court, ••• 284 

4. Held that, as in a substantial dismissal of the suit, as regards 
the mookurureedar and putneedar, the costs of these parties in the 
action should have been thrown on the plaintiff, as also the costs 
of some co-sharers of the nlaintiff (they having refused to join 
in the suit,) who were maae defendants by him and who filed 
answers, acknowledging the validity of the tenures, ... . 307 

5. Of two matters of a distinct nature included in a suit, the subor- 
dinate one was excluded from the investigation, all costs on its 
account being charged to the plaintiffs, and the other, on the 
main subject of controversy, was decided in this cause, ••• 558 

6. Bemand in an appeal regarding costs, ... 679 

7. In an appeal oidy affecting the costs avrarded by the lower court, 
order of the lower court reversed, ... 706 

8. Appeal as to costs dismissed vrithout prejudice to the appel- 
lanrs rights, as a respondent, in a separate appeal regarding the 
same property, ••• 770 

9. Case remanded. The lower appellate court having erroneously 
awarded the payment of costs to the collector, onlv in proportion 
to the amount decreed, althongb admitting that the collector had 
improperiy been made a party to the suit, «.. 810 

10. In an appeal for costs, the Court held that the lower court had 
rightly refrained from char^g the plaintiff with defendant's 
costs, the plaintiff's suit havmg been dismissed under a ruling 

not in full circulation when the suit was filed, • . 832 

1 1. Where a less sum is decreed than the amount sued for, costs vrill 
be charged to the losing defendant, according to the amount 
decreed against him, « . 902 

12. Costs cannot be awarded agunst a third party, who interposes 
to defend his own rights, when the party under whom he daims 
confesses judgment, ••• 905 

See Interest, No. 3. 
M Mortgage, foreclosure of. No. 1, 
», Practice, No. 22. 

D. 



DAKHILAS. 

See Evidence, No. 13. 
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DAMAGES. 

1. Case remftiidecl. The principal sudder ameen having failed either 
to inquire himself, or direct the moonsiff to inquire, as to the amount 

of damage done, , . 320 

2. Case remanded. The plaintiff heing entitled to such damages as 
he had actually sustained from the defendant having not fvdfiUed 

an Indigo contract, ... 72O 

3. In a suit to ohtabi a dakhila and also to prove payment of a cer- 
tain sum for rent, held that the defendant was not liable to penal 
damages under Section LXIIL, ReguUtion VIII. of 1793, he hav- 
ing nwde no distinct refusal to give receipts, ,, 815 

See Indi^ No. 2. 
„ Zemmdar, 
„ Principals, 
,» Rents, No. 7* 
„ Defamation of character, 

DAMAGES, 8UITS FOR 

Suits iDr damages will lie, arising from the execution of several 
summary awards for rent, when these summary awards have been 
virtually superseded in a regular suit, ,»• 145 

DEBTOR, TRANSFER OF PROPERTY BY 

See Transfer, 

DECISION. 

Held unanimously by all the judges of the Court, in dissent from a 
former decision of the Court, between other parties, of May 29th 
1838, that the Raias of Pachete, on the jungle mehal frontier, 
have not a general right to resume all tenures created by their 
ancestors, though they may have a right to resume tenures grant- 
ed by former iUjas to members of the family for maintenance, . • 392 

DECREE, 

1. A decree against property alone, in which the debtor is not re- 
presented in the action, will not stand, . . 46 

2. A decree of foreclosure, which was passed by consent iathe Supreme 
Court, not held by the Sudder Dewanny Adawlut to be binding 
on other parties in possession not parties to the suit, though an 
action could be maintained against them by the mortgagee, upon 
the ground of his previous foreclosure, to compel them to prove 

a better title. •• 859 

See Stamps, passim. 
DECREE OF PRIVY COUNCIL, 
See Interest, No. 3. 

DECREEHOLDEB, 

1. Decreeholder who causes a sale must be made a party to a suit 
for reversal of such sale, if he has acquired an interest in it by 
receiving the sale proceeds, •• * 129 

2. Held that, in a suit brought by a party, wrongly ousted, to 
recover possession, he was not bound to put in issue his title, 
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but only the fact of hit having been in bond fide possession, as on 
a good title, which the lale of the rights of another person oould 
not affect, . . 298 

DEEDS. 

1. A deed, recording a fictitious transaction, cannot be held to be 
authentic under the terms of Section II., Act XIX. of 1843, ... 245 

2. A registered deed, if its authenticity is proved, shall invalidate 

any other unregistered deed, • • 335, 336 

See Copies of Deeds, 

DEED OF GIFT. 

See SuiU No. 3. 

DEFAMATION OF CHARACTER. 

Appeal by the plaintiff, against the amount of damages awarded to 
him in action for defamation of character, dismissed, • • 701 

DEFAMATION. 

A suit will lie for defamatory words spoken by a judge on the 
bench, on matters not connected with the proceedings in the case 
judicially before him, , ... 313 

DEFAULT. 

1 . Dismissal on default is no bar to a fresh suit, . . 86 

2. Plaintiff's suit dismissed with costs, the decision being based on 
a decision in another case, which had been set aside by a full 
bench, .. 271, 274 

3. Default by defendant to appear in the lower court is no bar to 

his appealing on the record without showing cause for default, ... 115 

4. Special appeal dismissed with costs, on the default of the appellant, 218 

5. A failure to adduce evidence is not a default to proceed within the 
meaning of Act XXIX. of 1841. The dismissal of a suit for want 

of evidence ought not to be on default, but on the merits, # • 480 

See Stamps, No. 1 . 
DEFECT OF PARTIES. 

An objection as to defect of parties, not having been taken in the 
court of first instance, cannot be allowed to be raised in the 
special appeal stage, • . 499 

DEFECT. 

See Suits, parties to. No. 8. 
DELUVION. 

5eeWasilat, No. 1. 
DEPENDANT TALOOK. 

A tuUubeebrimootur tenure, within the zemindaree of Pachete, enter- 
ed among the calculated assets of that esUte, at the decennial 
settlement, at a trifling quit-rent, held not to be a dependant 
talook within the meaning of Regulation VIII. of 1793, but to 
be essentially a rent-free tenure. The right to assess which, 
beyond the petty amount of quit-rent, must be tried according to 
the laws for investigating rent-free titles, , , 392 
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DISPOSSESSION, IN A SUIT FOR 

In a suit for dispossession, the |)laintiffs having been dispossess- 
ed by defendants, of certain portions of the same tenure at differ- 
ent times, it is not necessary to bring several different suits, . . 151 

DWELLING-HOUSE. 

See Practice, No. 17* 

£. 

EMBEZZLEMENT. 

See Suit, valuation of. No. 3. 

ENGAGEMENT. 

If a lessor breaks his engagement and ejects his lessee, t. e., a mort- 
gagor or mortgagee, the lessee has a right to sue for the balance 
of money due to him, , , 59 

See Resumption, No. 2. 
„ Rents, No. 10. 

ERROR, AS TO DATES. 

The lower appellate court is bound to ascertain whether a discre- 
pancy as to dates between the pleadings and documentary evi- 
dence filed, was a mere clerical error as alleged before him, or a 
defect necessarily fatal, ... 680 

EVIDENCE. 

1. Evidence taken before a principal sudderameen, in the presence 
of the pleaders of both parties, is admissible before the judge 

who removes the case to his own file, . . HI 

2. The admission of the manager of a female defendant in a former 

case, held good evidence of minority of the plaintiff, ... 232 

3. A duplicate durputnee lease attested by the signature of a magis- 
trate, the original being destroyed, and a copy of the putnee lease 
admitted by a putneedar of the zemindar in the case, held to be 
sufficient evidence of the durputneedar's title, and of his right to 
call on the defendants for rents said to be due by virtue of de- 
fendant's lease, . . 238 

4. An acquittance rejected aa evidence, because not produced before, 
when the dispute was under consideration, ... 289 

5« Case remanded. The lower appellate court having prohibited the 
admission of evidence given in the criminal court by a witness 
said to be now dead, ... 404 

6. Copies of depositions made in another case rejected as evidence, 
the witnesses beinff alive, and there being no special circum- 
stances which could have prevented their examination in this suit, 461 

7. An incidental point may be received in evidence, though not 
raised by a direct plea in the pleadings, .«• 531 

8. Case reiAanded. The evidence which had improperly been taken 
by an ameen, might have, according to law, been prcrauced in the 
moonsiff*s court, ... 675 

9. In an action on a bond it is requisite to prove that consideration 
money was received by the defendant, . • * 692 

10. Appeal dismissed, the evidence to the birth and legitimacy of the 
plaintiff (appellant) bein^ insufficient, and no public steps having 
been taken to assert his nghts during the alleged father's life-time, 750 
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11. Remand on application for special appeal, the decision of the 

lower court beins based on evidence taken before an ameen, ... 774 

12« Case remanded. The lower appellate court having reversed the 
decision of the principal sudder ameen, holding a document to be 
eoQd without due eviaence to the fact, although he had held it to 
be a forgery, ... 83d 

13. Case remanded with directions to decide the question in dispute, 
regarding the pa3rment or non-payment of rent, according to the 
TaUdity or otherwise of the dakhilas produced, . . 855 

14. In an action for possession of a talook with mesne profits, the 
decision of the lower court, in favor of the plaintiff was upheld on 

tbe evidence, • . 910 

See Bond, No. 4. 
„ Account Books, passim. 
„ Registry, 
„ Wanlat, No. 2. 
„ Copies, No. 2. 
„ Remand, No. 25. 
„ Execution of decree, No. 1. 

EVIDENCE, PRIMARY, 

1. Decision of the lower court reversed; the original deed forming 
the ground of title should have been produced, or its non-produc- 
tion accounted for, ... 598 

2. Case remanded. The principal sudder ameen having admitted 
copies in evidence, viritbout calling^ on the plaintiff to file the 
original deeds, or to account for their absence, . . 620 

EVIDENCE, FAILURE OF. 

See Onus probandi, 
EXECUTORS. 

1. An executor is bound to fulfil tbe duties which he voluntarily took 
upon himself for the estate of the testator. The heirs of the exe- 
cutor, in order to be exempt from liability to the estate, must show 
that the executor was legally relieved from his duty upon fully 
accounting for the receipt of the trust estate, ... 921 

2. A plaintiff dying, her executors appeared under a will, which will 
having been rejected in another smt, was not received in this case, 
but permission was granted to the executors to appear as next 
friends, •• 987 

EXECUTION OF DECREE. 

1. An alleged mookururee lease put forward adversely to the claim 
of a purchaser at a sale in execution of a decree, not credited from 
want of documentary evidence of possession in pursuance of the 
lease, from non-registry and from insufficiency of the oral 
testimony to its execution, • ■ • . 358 

2. Order of lower court, rejecting Government securities as a pay- 
ment in satisfaction of a decree reversed, ... 485 

See Security for costs, 
„ Sale, No. 8. 
EXECUTION OF SUMMARY DECREE. 
See Damages, suits for. 
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F. 

FAMILY— JOINT— UNDIVIDED. 

See Hindu Family, No. 1. 

FEES, (CAZEE'S.) 

Though the payment of fees to a cazee must he voluntary, a person 
who enters into an a^ement to collect such voluntary fees, and 
to pay a sum certain to a cazee on heing allowed to act as his 
naih in the collection, is legally hound by such engagement, • • 508 

FEES. 

See Stamps, No. 13. 
FINE. 

1 . A principal sudder ameen cannot fine for litigious appeal, 279 712 

2. Case remanded. The principal sudder ameen havine erroneously 
imposed a fine on the appellant contrary to Circular Order No. 80, 
dated 26th January 1853, • . 787 

See Mortgage, No. 3. 

FORECLOSURE. 

See Mortage, No. 3. 
„ Practice, No. 24. 

FORGERY. 

See Kuboolent, passim. 
FORGED DEED. 

See Action, No. 8. 
FORMA PAUPERIS. 

1. Permission once given for the trial in one zillah, of a case laid 
in formd pauperis, affecting properties situated in different zillahs, 
should be taken to stand good, . • 558 

2. Summary appeal rejected, and the plaintiff referred to a regular 

suit to establish \m right, ... 804 

See Appeal, No. 13. 

GHATWALEB TENURE. 

1. The right of succession to a ghatwalee tenure is in the eldest 

son and nis descendants and representatives, ... 765 

2. The ghatwalee tenures in Beerbhoom are not alienable and at- 
tachable for personal debts, ... 900 

GIFT. 

Gift of property by a EUndn is not invalid by reason of itsbdng 
subject to a condition, ••• 102 

See Pleas, No. 4. 
GOMASHTA. 

The defendant bebg unable to substantiate the defence set up, the 
money had been paid to him by a gomashta of the plaintiff, decree 
given in favor of the plaintiff, .•• 60.S 

See Pottahs. 
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GOVERNMENT SECURITIES. 

See Execution of Decree, No. 2. 

GOVERNMENT. 

See Suits, parties to. No. 6. 
GRANTEE. 

See Wuqf, No. 2. 

GUARDIAN. 

A guardian who repudiates his charge is not indispensably a party 
to a suit brought to establish the claim of a minor by his mother, 
a well-wisher, ... 159 

H. 

HAT-CHITTA. 

See Appeal No. 12. 
HEIRS. 

Case tried after death of a principal defendant, without notice 
for appearance of his heirs, held to be wrong. Case remanded for 
trial after issue of notice, ... 233 

HEIRS, APPEARANCE OP 

See Practice No. 7. 
HINDU FAMILY. 

1. Property acquired by one member of a joint undivided Hindu 
family is not participated in by others who have in no way 
contnbnted to the acquisition. A member of a family, who remains 
at home to look after the families, is not considered to render 
such assistance as entitles him to a share in property purchased 
by an absent member with funds accruing from his own unassisted 
industry, ••• I 

2. Members of a joint Hindu family held to be bound by an 
agreement, made by one of them, on the ground of the distinct 
acknowledgement in another suit by the mrothers of that party 
Uiat the agreement was made by him as the common manager, on 
behalf of 2l, and because another, a cousin of such party, appear- 
ed, upon all the evidence, not to have been distinct in interest and 
possession from the other defendants, his cousins, . • 454 

HINDU LAW. 

Case remanded. That the judge by taking a bywusta may as- 
certain what the rights and interests of an eldest son nnder the 
Hindu law are* in a house purchased firom the profits of the trade 
carried on by his younger brothers and hit father, ••• 341 

HINDU WIDOW. 

1 . In a sale by childless Hindu widows, the parties whose interests 
are directly affected in the disputed property, and not those 
whose interest is merely inchoate and futorCy are entitled to sue 
regarding the infraction of Hindu law, •••641 
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2. Under the Hindu law, on a son dying before his father, the son's 
widow is precluded from claiming ancestral property, as heir to 
her husband, ••• 910 

See Majority, 
„ Adoption, No. 2. 

HINDUS. 

See Pre-emption, No. 3. 



IJARADAR. 

See Pottahs, 

IJMALEE ESTATE. 

See Butwara, 

ILLEGITIMACY. 

Where primogeniture is the rule, convincing proof of the illegiti- 
macy of the elder brother, is required to set him aside, ••• 159 

See Evidence, No. 10. 

INDIGO. 

1. Value of indigo claimed not allowed, the cultivation and manu- 
facture having been carried on by the lessee in possession at his own 

risk and charges, . . 859 

2. In an action for damages, on account of indigo and other crops 
destroyed by the act of defendants, the Court, in appeal, reduced 

the amount of damages, . • 868 

INHERITANCE. 

See Hindu family, Nos. 1 and 2. 

INHERITANCE. IN A SUIT FOR 

In a suit for inheritance, an ikramama, on the stamp required 
by Article 46, Schedule A, Regulation X. of 1829, may be filed as 
collateral proof,' ... 191 

INSANITY. 

Held by a majority of the Court, that if a defendant pleads that the 
plaintiff is insane, and therefore incapacitated from suing, it it 
incumbent on the Court first to determine whether such plea is 
true or not, by taking evidence on the point, . . 637 

INTEREST. 

1 . Interest ms^ be awarded on a debt payable at a certain time 
under Act XXX II. of 1839, although no demand is made by the 
creditor for payment, ••• 38 

2. A document held good, several vntnesses saying that a private 
arran^ment was made for payment of illegal interest, but the 
depositions not credited, • • 259, 263 

3. Held, bv all the judges of the Court, with the concurrence of the 
judges of the Western Court, that interest on the costs awarded, 
in a decree of the Privy Council, in favor of the Government on 
account of causes conducted by it before that authority, under tlus 
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Statute 3 and 4, WiMiain IV. Cap. 41, cannot be giren by the 
Sudder Dewanny Adawlut^ where there is no order for the pay 
ment of such interest in the decree. This decision is eontranr to, 
and annuls Uie authority of, the previous practice of the Court 
on the point, ... 43/ 

4. Held, in a case of adjustment of interest in a banking account, 
that all sums, whether principal or interest, which may be to the 
credit of the party during a year, must be applied first to the liqui- 
dation of the interest due by him and the surplus only carriea to 
reduction of principal, ••• 46 i 

5. Case remanded. Plaintiff being only entitled to interest on the 
arrears of rent decreed to him from the date of their first demand, 84 1 

6. Case remanded. The principal sudder ameen having awarded 
interest above the legal rate in his decree, ... 893 

7. In execution of a decree the zillah judge propria motu award- 
ed interest from the date of decree, 17 years after that date; 
Construction 1129, does not bar the institution of a regular suit 

to set aside the judge's voluntary award of interest, ... 956 

See Rent, arrears of, 
„ Pauper, No. 2. 

ISSUE. 

1. Decision of the lower appellate court reversed, the principal sud- 
der ameen having omitted to notice or to draw an issue upon the 

plea urged in appeal before him, . . 222 

2. Kemand on application for special appeal. The lower appellate 
court not having decided on the proper issue in the cause, which 

was one of conflicting title, ... 399 

3. Case remanded. The lower courts having omitted to try an issue 
raised in the case by a third party, as to whether the defendant had 
power to sell, . . 408 

4. Case remanded in special appeal. The lower appellate court 
having omitted to decide the real issue in the cause as to the 
right of the plaintiffs to resume lands, held by the defendants as 
lakhiraj, 430, 432 

5. A plaintiff is competent to strike out of a suit subsidiary matter, 

the decision of which requires a separate issue, • • 722 

ISTIMRAREE MOOKURRUREE POTTAH. 

The Court held that an istimraree mookurruree pottah does not convey 
any hereditary right, unless such terms as bafwrMundan or fiM^Mi- 
bad-nusUn, are contained in the body of the deed, . . 648 

J. 

JAGHEER. 

A jagheer under Regulation XII. of 1805, can be divided among 
the heirs, even the females of the original grantee, like any other 
part of his estate, ... 932 

JOINT ESTATE. 

Parties in possession as third sharers in a joint estate, have a right 
to sue tor their third share of the rents due by all the ryots, 
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unless it can be proved that tliey have expressly given up thit 
right, ••• G18 

JOINT PROPERTY. 

A sale of joint undivided property held to be invalid in a district 
under the Mithila law, as, by that law, the sale of such property 
is invalid, without the assent of all the sharers, and is not valid even 
for the seller's own share without such assent, ... 344 

JOINT UNDIVIDED FAMILY. 

See Hindu Family, No. 1 

JOTEDAREE INTEREST. 

Case remanded. The lower courts bad erroneously held the consent 
of the zemindar to be essential to the validity and admissibility of 
the sale of a jotedaree interest, . . 418 

JUDGMENT DEBTOR. 

On suit of judgment debtor, the want of a lot-bundee, in sale 

proceedings in execution of decree, held not to vitiate the sale,,.. 282 

JUDGMENT, CONFESSION OF, 

1. The Court held that on confession of judgment, by one out of two 
or more defendants, a decree must necessarily pass aga'mst the 
party so confessing, ... 600 

2. A decree passed for the plaintiffs as re^rds the shares of the two 
defendants who acknowledged the pkinu£&' claim against them- 
selves, •«• 682 

JURISDICTION. 

1. A suit for property situated in different jurisdictions cannot be 
tried by the local court, without permission obtained under 
Circular Order, 11th January 1839, ..17 

2. A par^, stating himself to be in possession of lands situate in 
three zillahs, sues to establish his own risht, and to have two 
documents, professing to convey a title in those lands to another 
party, cancelled. This suit, as one covering all the lands, can 
only be tried in any one of the three zillahs, on a permission 
previously obtained from the Sudder Dewanny Adawlut, • • 305 

3. Held that the Moulmein courts had jurisdiction to try a suit for 
wrong done to the plaintiff, in regard to a number of logs of 
timber, which were legally in his possession in a foreign territory 
by the defendant, who resided as a fixed inhabitant within the 
Moulmein jurisdiction at the time of commencement of suit, ... 422 

4. Decision of the lower court quashed, the judge having tried the 
suit, which affected property situated in two different zilklis, 
without obtaining the authority of the Sudder Court, ... 707 

See Practice, No. 5. 
„ Rents, No. 1 
„ Cause of Action, No. 1. 



K. 



• KHATA. 

^^e Stamps, No. 12. 
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KHOOD-KHAST RYOT. 

1. No arrangement, even of a temporary nature^ for the ma« 
nagement of the lands of a khood-khast ryot, by giving them 
over to the occupation of another party, can be made by a 
zemindar or farmer, without bringing a suit for arrears at the 
close of the year, and obtaining authority to eject the ryot, and 
make such new arrangement, under the provisions of Chiuse 5, 
Section XVIIL, Regulation VIII. of 1819; a party having 
wrongfully dispossessed a khood-khast ryot without following the 
course prescribed by the above law, made answerable to him in 
damages, though the suit was laid for possession and wasilat, and 
the wasilat could, of course, only have been realized from the occu- 
pant to whom the land was transferred. A succeeding farmer, who 
adopted, and throughout the suit justified the act of the farmer 
bv whom the dispossession was made, held responsible to the 
khood-khast ryot, though he was not the original wrong-doer, ••• ^1 

2. Case remanded. The lower appellate court having erroneously 
held the defendant to be a khood-khast ryot, entitled to pay only 
at an uniform jumma, under Clause 2, Section LX., Regulation 
YIII. of 1793, although his tenure was not created till after the 
settlement in 1214, B. £., .. 443 

KUBOOLEUT. 

1. The riehts of a party suing a ryot on a kubooleut are not pre« 
judiced by the mere fact of the ryot executing another kubooleut 

m favor of another party, ... 643 

2. Case remanded. The principal sudder ameen, although rej;arding 
as a forgery the kubooleut on which the plaintiflTs claim was 
based, having proceeded to put the defendsnts to the proof of 
their defence in a suit thus manifestly fraudulent, ... 635 

3. A claim for rent on a kubooleut, proved to be spurious, should 
be dismissed at once, without putting the defendant to proof 
against a claim so based, ... 915 

4. Decision of the lower court reversed, the plaintiff suing for 
rent being unable to produce a kubooleut from the defendant, or 
to prove the kubooleut said to have been given by defendant to 
another party, or to prove any previous payments of rent^ • • 930 

See Rents, No. 2. 
„ Revenue, arrears of. 



LADAYEK 

See Mortgage, No. 2 

LAKHIRAJ LAND. 

See Sale, No. 5. 

LAKHIRAJ. 

I. Case remanded. The case having been irregularly referred to the 
Collector under Section XXX., Regulation II. of 1819, whose 
report could not therefore be received in evidence, ... 778 
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2. Case remanded. The lower appellate court having held certain land 
to be rent-free, as covered by a sunnud, without inquiring into the 
validity of the title under the 8unnud» • • 846 

3. The lower court dismissed a suit by a zemindar for possession 
of certain lands, which had been awarded hj the special commis- 
sioner to defendant as lakhiraj. Remand in order that the case 
might be tried on its merits, • . 981 

4. The defendant's assertion of a lakhiraj title does not compel 
the Court to refer the case to the collector, under Section XXa.« 
Regulation II. of 1819, ., 982 

See Resumption suit^ 

LEASE. 

1. Suit to recover possession and mesne proceeds on the ground 
of illegal possession, thrown out, and the principal sudder ameen's 
decision reversed, the lease under which the defendants held beine 
considered to be proved genuine, and sufficient to form a bond fide 

title to occupy, . . 207 

2. A lease for derobust-hukook of a village held to include the 
jungle lands in that village, though those lands were not specified 

in the lease, ' . . 242 

3. Appeal dismissed in a suit brought to cancel a farming lease, the 
term of which had expired, whilst the defendants were in posses- 
sion as sureties and heirs of the original party, • • 664 

LEGITIMACY. 

See Mahomedan law, 
LESSEE. 

See Engagement, 
LESSOR. 

See Engagement, 

LIABILITY. 

Held that the party coming of right into possession of the 
whole estate, upon lapse of the life interest, is not liable to 
the lender, unless that party can be shown to be liable generally 
for the personal debts of the deceased, • • 296 

LIBEL. 

See Suits, No. 6. 

LIMITATION— 12 YEARS' ADVERSE POSSESSION. 

Limitation of 12 years since cause of action arose is fatal to 
phuntifirs right to sue, . . 190 

See Mesne Profits, No. 2 
„ Action, No. 2 

LIMITATION. 

1. Piaintifi^s sued out a mortgage in the Supreme Court against 

the mortgagor, and then sued in the Mofussil Court the purchasers 

of the rights and interests of the mortgagor at a sale in execution. 

The sale took place before the suit in the Supreme Court, and 

' more than 12 years before the psesent suit; and there is no 

allegation of fraud. Held that it is barred by the law of limitation, 210 
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2. In a Buit to foreclose a roortgnge and conilitioBal si^, the fact 
of the balance of the money due to the moitgagor having been 
paid after the expiry of the period of notice, does not render the 

sale absolute, if the notice was not complete and regular, • • 221 

3. A suit is within time, so as to bar the law of limitation of suits, 
if brought within twelve years from the date of a decree by a 
party claiming to be entitled to the benefit of the awards of right, 
made by that decree, ... 351 

4. Case remanded. The lower appellate court having rejected a 
claim as barred by limitation, without due inquiry into the actual 
facts as to possession with reference to the averments of the j^n- 

tiff in his pleadings. • ... 40? 

5. Case remanded. A plea of limitation not having been duly dis- 
posed of by the lower courts, . . 421 

6. Case remanded. The lower appellate court having decided it on 
its merits, without first oonsidenng and disposing of the question 
of limitation, on which issue the case had been dismissed in the 
court of primary jurisdiction, ••• 509 

7. The limitation of one year for preferring a suit for the reversal of 
a summary decree for rent is no bar to an action, in which the plea 

of the plaint admits the justice of the summary decree, ... 578 

8. Case remanded. The plea of the petitioners on the ground of 
limitation not havioe been duly considered in the lower courts, ... 780 

9. Case remanded. The i^pellate court having omitted to notice 

the ruling point of limitation in its decision, • • 786 

1 0. Decision of the lower court reversed, the plaintiff's suit being held 

to be barred by the law of limitation by a roajoritr of the Court, . . 793 

11. Case remanded. The lower appellate court having thrown out 

the suit as barred bv limitation, which did not apply to the case,. . 808 

1 2. Case remanded. 1 he lower appellate court having declined to hear 

the plea of limitation urged by the defendant, . • 858 

13. Appeal dismissed with costs, plaintiff being unable to prove his 
plea, that the defendant had acquired possession by violence so as 
to entitle him to the extension of the law of limitation under 
Clause % Section III., Regulation II. of 1805, . . 666 

14. Remand on application ^r special appeal to ascertain, whether the 
plea of the defendants, that they had been in adverse possession, 

so as to be protected by the law of limitation, was prored or not,. . 673 

15. A case havine been remanded by the Court on the ground that ic 
was not barred oy the law of limitation, the lower court was never- 
theless competent again to entertain the point of limitation on 
other facts brought before it, .. 713 

16. That the law of limitation bars a suit to ^eation the title of 
defendant's holding possession under a mortgage, the action having 
been brought eighteen years after the right (U action accrued to the 
plaintiff, ..735 

17. Case remanded. The. decision of the lower appellate court being 
insufficient on the issue of limitation raised by the defendant 
(appellant,) 745 

18. Decision of the lower court reversed, the principal sadder ameea 
havinr erroneously held a decision passed in 1835, as barring the 
plaintiff's claim on the ground of limitation, and having also erro- 
neously ruled that a jheel whteh belonged to ^e plaintiff 'e estate ' 
had ceased to belong to it, when the water of the jheel had dried up, 755 
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19. A plea of limitstion is not applicable to an ikrarnama in the 

nature of a mortgage deed, . . 975 

See Remand, No. 15. 
„ Section X. proceeding, 
„ Practice, No. 18. 
„ Waailat, No. 5. 
„ Minority, No. I. 
„ Rents, enhancement of, No. 2. 
LITIGIOUS APPEAL. 

See Fine, No. 1. 
LOTBUNDEE. 

Case remanded, with a view to further inquiry re^rdiag the authen- 
ticity of a lotbundee, said to have been made m a case of execu- 
tion of decree, ... 787 

* 

MAGISTRATE. 

See Action, No. 7. 

MAHOMEDAN LAW. 

The legitimacy of the plaintiff being proved, he was held to be en- 
titled to succeed to his right under the Mahomedan law, in the 
estate of his deceased father, • . 932 

See Sale, No. 6. 

MAINTENANCE. 

Maintenance awarded at the sum fixed by a previous decree, with 
interest on the arrears which the defendant had withheld from the 
plaintiff, .. 740 

MAJORITY. 

The age of majority of a Hindu in Bengal must be calculated, if 
he be proprietor of an estate paying revenue to Government, from 
the end of his 18th year, according to Section II., Regulation 
XXVI. of 1792, otherwise from the end of his 15th year, ... 505 

MARRIAGE SETTLEMENT. 

A document of marriage settlement, which expressed in terms, 
that, a part of the money not being at command in cash, a landed 
estate was given in exchange for that amount as on a sale ; held to 
require only the stamp necessary on a deed of marriage settlement 
for the whole sum or value settled^ ••• 315 

MERITS, TRIAL ON, 

See Suits, parties to. No. 7* 
„ Remand, No. 15 

MESNE PROFITS. 

1. Under the precedents of the Court a subsequent suit for mesne 
profits after decision on that to establish the substantive right is 
admissible, if the first suit was instituted prior to the Circular 
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Order of January 11th 1839, and the first snit u sufficient to 
except the claim from the operation of the law of limitation, . • 254 
2. A party against whom mesne profits are awarded, and who at first 
contests the amount awarded, is not barred from pleading subse« 
quently that no mesne profits can be awarded under the decree,, . 673 

MINORITY. 

1. Minority pleaded in bar of limitation, .. 52 

2. Conditions made on behalf of a miuor during his minority, in 
consideration of sums advanced for the carrying on of a litigRtion 
in which he was interested, cannot be repudiated except upon proof 
that the agreements and acknowledgments were obtained from him 

by fraudulent misrepresentations, . • 494 

3. Case remanded, in order that inquiry might be made into the 
plea of the plaintiff claiming exception from the general law of 
minority, as being the proprietor of an estate paying revenue direct 

to Goyemment, • • 782 

4. The defendant not having raiifed any objection to the statement 
of the plaintiff, of the date of his majority, made in the lower 
court, cannot be allowed to raise it in appeal, • • 883 

See Evidence, No. 2. 
„ Bond, No. 6. 

MINOR. 

See Guardian, 

MISCELLANEOUS PETITION. 
See Paupers, No. 1. 

MISJOINDER. 

1 . A plea of misjoinder, not made in the lower court, was not admit* 
ted in appeal, it raising no point of such absolute error, or defect 

in law', as to'make the plaint bad, ••• 558 

2. Suit for possession and for the reversal of several separate deci- 
sions, under Act IV. of 1840, nonsuited, there being no such 
community of interests as would entitle the plaintiff to sue the 
defendants jointly, . . 593 

3. The judge having omitted to notice the plea urged before him, 
that the plaintiff had improperly made some of the defendant's 
witnesses defendants, the case was remanded, • . 722 

4. Case remanded. The lower court having nonsuited the plaintiff, 

on the ground of misjoinder, « . 732 

MISJOINDER, PLEA OP 

Plea of misjoinder, that the lessors of plaintiff had not been made 
parties in the lower court, rejected in the appellate court, as not 
having been raised in the lower court, where such a defect was 
curable, , . 69 

MOORURRUREE LEASE. 

A party granting a mookurruree lease subject to resumption on 
certain conditions, is entitled to resume on the occurrence of those 
conditions, •• 678 



Digitized by VjOOQ IC 



INDEX Xli 

MORTGAGE. 

1. It is the duty of a mortgager to take all legal means to protect 

bis ri^ht in a property mortgaged to him, . . 575 

2. Held that a mortgagee of personal property, having a ladavee 
from the owner, is competent to sue as owner of the property, also 
that a party causing the attachment of property through the civil 
court is liable for any damage done to it from want of care when 
under attachment, ..• 201 

3. In a suit for foreclosure, the principal sudder ameen rejected the 
mortgage deed, filed by ihe plaintiff, as being vitiate<i by the entry 
on it of a memorandum of money paid, requiring a separate stamp, 
and fined the pleader for haying filed it, and that the entry of a 
receipt was mere surplusage. Tine of the pleader also to be re- 
funded, . . 828 

See Practice, No. 24. 
„ Prescription, 
„ Zur-i-peshgee, No. 1. 
„ Limitation, passim, 
„ Surplus Proceeds. 

MORTGAGOR. 

See Engagement. 
MORTGAGEE. 

See Engagement. 
MORTGAGE, FORECLOSURE OF 

L In rejecting the claim of a plaintiff to foreclosure of mortgage, the 
costs of a third party, who proved the complete sale of the property 
to him before mortgage, held to have been justly awarded against 
plaintiff, ... 5/4 

2. Case remanded. The lower appellate court, in a suit for foreclosure 
of mortgage, having erroneously gone into an inquiry regarding 
the claims of a third party as against the defendant, . . 6/7 

MOULMEIN COURTS. 

See Jurisdiction, No. 3. 
MOUROSEE POTTAH. 

Mourosee pottah, on which defendants claim possession, held to be 
proved by the evidence, and by the admission of one of the parties 
to the suit in another action, . . 645 

MULTIFARIOUSNESS. 

1. A plaint is not multifarious where one general right is claimed, 
though the defendants have separate interests, . . 69 

2. A plaint is not multifarious which sues for possession of property 

held under two titles and to void a lease of the whole, . • 102 

3. Plaint held not to be multifarious, though suing to have certain 
land pronounced mdl land, and to obtain rent thereon, and to have 
a sale of this land declared collusive, and to set aside a summary 
decision, ..118 

4. A plaint is not multifarious on an ikramama to pay past rents 

at fixed rates, and enhanced rates after notice issued, . • 1 25 
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5. A plaint is not mnltifarions which includes under one general 
claim, a demand for rents on separate lands, held under separate 
leases, 147 150 

6. Held that a suit for property claimed under separate deeds, but 

all held by the defendant, is not multifarious. Case remanded,. • 257 
7- Case remanded. The lower court having erroneously nonsuited 

the plaintiff on the ground that the plaint was multifarious, . . 747 
8. A plaint is not multifarious which ui^es an alternative plea, 

arising out of one transaction between the parties, • • 882 

N. 

NEXT FRIENDS. 

See Executors, No. 2. 

NONSUIT. 

Case remanded. The reasons for nonsuiting the plaintiff, as recorded 
by the lower appellate court, being insufficient, • • 674 

See Misjoinder, No. 4. 
„ Multifariousness, No. 7* 
„ Boundaries, No. 10. 

NOTICE. 

1 . The 10 days' notice of sale required by Section II., Act VII. 
of 1835, must, in a jurisdiction like Furreedpore, be affixed in the 
highest judicial court at the station, wherever the judge's court 

may be placed, • • 350 

2. Notice of attachment under Regulation II. of 1806, having been 
suspended in the Court issuing it, and at the residence of the 
defendant, without specification of the particular property intended 
to be brought under attachment, declared to be no bar in law to 
the sale of an estate, made by the defendant after date of such 
defective notice, • • 459 

See Heirs, 
„ Pleas, No. 5. 

NOTICE, UNDER REGULATION XVII. of 1806. 

See Practice, No. 24. 

NOTICE OF SALE. 

The notification of the day of sale under Section VI., Act I. of 
1 845, must be affixed in the office of the collector, or other 
officer duly authorised to hold the sale, not less than 15 days 
previously to the date of the sale, • • 976 



OATH. 

iSee Practice, No. 10. 

ONUS PROBANDL 

Decision of the lower court reversed, the plaintiff having failed to 
produce the requisite proof the onus of which lay on lum> • • 626 
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PARTY. 

Party suing to enhance rent is ri^ht in making his co-sharers de- 
fendants, on their refusing to join him in the suit, and he is not 
chargeable with their costs, , . 134 

See Misjoinder, 
PARTIES IN APPEAL. 

See Practice, passim, 
PAUPERS. 

1. A party applying for permission to appeal tn formd pauperis by 
a miscellaneous petition, his application was rejected. He after- 
wards brought a regular appeal ; held that the fact of his previous 
miscellaneous application was, under the circumstances, a suffi- 
cient reason for nis exceeding the term prescribed for regular 
appeals, ... 250 

2. A party applying to be admitted to sue as a pauper, stated the 
amount principal of his claim, but omitted the interest ; held that 
this is sufficient, and that it forms no sufficient reason for dismissing 

the suit for principal and interest in appeal, • • 280 

See Suits, No. 7. 

PENSIONARY ALLOWANCE. 

No claim to share in a gratuitous pensionary allowance, eranted 
under Regulation XXiV. of 1793, can be entertained oy the 
courts in Bengal, • • 558 

PLAINT. 

1 . Case remanded. That a plea of insufficiency of boundaries in the 
plaint might be duly determined, . . 389 

2. A plaint may be construed by an explanation of any ambiguity in 

its expressions contained in the reply, • • 454 

See Appeal, No. 5. 

PLAINTIFFS. 

The withdrawal of one out of seyeral joint pUdntiffii does not 
necessarily cause the suit to fall, •• 131 

PLAINTIFFS, JOINT. 

See Suits, Trial of, 

PLEADERS' FEES. 

See Stamps, No. 13. 

PLEADINGS. 

1. The appearance of a party by a pleader though he was not 
brought in by regular pleadings, barred a plea of defect of parties, 514 

2. A point not raised in the pleadings, cannot be brought forward 

on special appeal, • • 948 

See Stamps, No. 5. 
„ Evidence, No. 7. 
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PLEAS. 



1 . Case remanded. The judge having failed to deal with the pleas 
before him as fully and clearly as is required by the Act, • • 300 

2. Case remanded. The judge having omitted to dispose of the 
defendant's plea of absence of consideration, • • 310 

3. The Court held tha|^rtain reasons, assigned for the first time 
in appellate court, for non-production of the certificate of regis- 
tration of a rent-free tenure, were insufficient to authorize the 
waiving of the requirements of the law. Case remanded to try 
whether the rule of limitation is applicable to the tenure, . • 291 

4. Held that a party who, on failure of a special plea of gift, had 
put forward a general claim as heir in regard to the property 
covered by the alleged gift, was entitled in appeal, to have the 
plea of inheritance decided in respect to such property, upon the 
setting aside of the gift, . • 353 

5. A plea of invalidity of a sale, on the ground of defect of notice, 
will not be received in appeal when it has not been taken in the 
pleadings below, . • S5S 

6. Case remanded. As the special plea of the appellant had not 
been duly noticed and disposed of, m the judgment of the lower 
court, ..529 

?• Case remanded. The jud^ having omitted to go into one of the 

pleas urged before him, which, if proved, would invalidate the claim, 717 

POSSESSION. 

The Court held that the law does not authorize the Court to comply 
with the application of the plaintiff to be restored to possession, 
on his paying up, with interest, the sum paid by the defendant, 
appellant, to the Privy Council, . , 374 

POSSESSION, 12 YEARS' ADVERSE, IS LIMITATION TO SUIT, 
Se9 Action, No. 2. 

POTTAHS. 

Pottahs panted by an ijaradar's gomashta give no title beyond 
the period of the ijaradar's lease, , « 53 

PRACTICE. 

1. Held that although the petition of regular appeal was 
received by order of the Sudder Court, in the principal assistant's 
court, and not in that of the principal sudder ameen where the 
decision was passed, the Court might nevertheless try the suit, . . 250 

2. The Court refused to receive and consider a document, tendered 
for the first time in appeal, when there was no satisfactory expla- 
nations of its not having been produced, or referred to in anv 
definite manner, while the suit was pending for above two yeara 

in the lower court, ., 31 5 

3. A regular suit by an intervenor to reverse a summary decision, is 
admissible, .. 322 

4. The precedent Bhinicknath Singh and others, (Reports, July 8th 
1852, pages 651 to 65/,) applies to a suit brought by a plaintiff 
who admits that he directed a benamee purchase to be maoe of an 
estate at a sale under Regulation XL of 1822^ but not to a case 
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where the averment of a plaint is that a purchase was ordered to 
be made on behalf, and in the name of the plaintiff, but that it was 
fraudulently made by the agent employed, as on behalf of another 
party, . . 444 

5. When a petty original case is called up by a judge from an infe- 
rior court, in order that it may be deciaed together with an appeal 
with which it is connected, the two cases may most conveniently 
be referred for trial to a principal sudder ameen's court, so that 
the appeal from the decision of the original suit may lie to the 
judge in the zillnh, and not to the Sudder Dewanny Adawlut, ... 461 

6. Held that, in the application for the provisions of paras. 2 and 3, 
Article 10, Schedule B, Regulation X. of 1829, an appellant before 
the Sudder Court, settling his case by razeenama, so as to require 
no award from the Court, at any time before the appeal is entered 
in the cause list (for hearing) hung up in the court room, is enti- 
tled to receive back the vidue of the entire stamp of the appeal 
petition. ... 475 

7. It is the duty of an appellate court, upon intimation of the death 
of a respondent, to cause a notice to be issued for the appearance 

of his heirs, . , 539 

8. A third party cannot be made a defendant in a suit on the plea 
that he became security for the appearance of the original de- » 
fendant, . . 601 

9. Judgment of the lower court reversed, the sum of money for which 
the plaintiff now sues being held to be covered by a decree for 
wasilat which the plaintiff had obtained in a former suit, . . 603 

10. The report of an ameen is not to be discarded entirely, merely 
because the ameen has taken evidence on oath contrary to Circular 
Order No. 17, dated 2nd August 1851, , . 614 

1 1 . The appellate court cannot reverse the decision of the lower court 
against a defendant, who has not appeared and made no defence, 710 

12. See preceding case. The decision of every such judgment should 

be perSfectly intelligible and complete in itself, ' . . 721 

13. Case remanded. The lower appellate court having omitted to 
notice the grounds on which the judgment of the court of first 
instance was based, . , 742 

14. Case remanded, with reference t(f the precedent in the case of 
Tarneekaunth Lahooree and others, , , 743 

15. When a plaintiff comes into court for a declaration of title to 
land in his possession, and the defendant, as he is bound to do, 
pleads his title, that point must be adjudicated between the parties, 

and the result considered final, . , 753 

16. Decision of the lower appellate court reversed and case remand- 
ed, the roobukaree being held to have been a sufficient application 
under the practice at that time in force, for a further period in 
which to nie a replication, and to award the penalty of dismissal, 761 

17* The award of a court, for separate possession of a share of a 
dwelling-house, will be enforced by the court in favor of a plain- 
tiff not a stranger to the family, binding him to certain conditions 
by which the enforcement of his rights may not be to the 
detriment of the other members of the family, . . 768 

18. The period of limitation runs from the date of actual dispos- 
session, not from that of the Magistrate*! order in the case, when 
brought to trial, , , 773 
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19. A ryot who has been in undistarbed possession for twelve years, 
cannot be ejected, if willing to pay a fair rent to the zemindar, . . 778 

20. On a distinct confession of judgment, a decree must necessarily 

pass against the party so confessing, . . 781 

21 . Case remanded. The decisions of the lower courts being founded 
on a decision in a case to which the present defendant was not a 
party, ..835 

22. The practice of estimating the value of the property claimed in 
appeal, adding the costs of suit to the original valuation, is declared 
improper, . . 847 

23. An action for wasilat is not barred by limitation, if brought within 
twelve years from the date of the last decree, in the litigation 
between the parties for possession of the land, . . 849 

24. A mortgagee, after foreclosure by a decree of the Supreme Court, 
can bring an action on such decree for possession of the mortga- 
gor's estate in the Mofussil court against a mortgagee without 
foreclosure, and his lessee in possession, without issue of notice 
under Regulation XVII. of 1806, . . 859 

25. If any deed or writing be on more than one sheet or piece of 
paper, the seals or signatures of the parties and witnesses must 
be on the part bearing the stamp, otherwise the document is not 

« legally executed, and is inadmissible, • • 96 

See Misjoinder, No. 1. 

„ Limitation, No. ?• 

„ Minority, No. 4. 

„ Remand, No. 23. 

„ Adoption, passim. 

„ Form& Pauperis, Nos. 1, 2, 

„ Mortgage, No. 2. 

„ Auction-purqhaser, passim, 

„ Resumption, No. 2. 

„ Revenue §ale, 

„ Insanity, 

„ Pre-emption, No. 3. 

„ Third party, passim, 

„ Evidence, passim, • 

„ Admission, Nos. 1, 2. 

„ Wasilat, No. 5. 

„ Review, passim, 

„ Interest, passim, 

„ Constructions, Nos. 1, 2. 

„ Suit, valuation of. No. 3. 

„ Appeal, Summary, 

„ Alms, 

„ Rents, Enhancement of, Nos. 1, 2. 

„ Revenue. 

„ Bemand, No. 30. 

PRECEDENT. 

See Practice, No. 4. 

PRE-EMPTION. 

1. A party having a right of pre-emption may enforce it against 
any one not having an equal right of pre-emption, . • 247 
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2. A party cannot urge his right to pre-emption as a necessary issue 
in a suit, unless he has claimed or sued to exercise that right in a 
legal manner, •• 614 

3. The Mahomedan law of pre-emption is applicahle to Hindus in 
Behar, ..704 

See Sale, No. 6. 

PRESCRIPTION. 

Twelve years' quiet possession in a mortgagee, who first gained his 
foreclosure in the Company's Courts Tests in him a complete title 
of property by prescription, and cannot be affected by the claim of 
another mortga!gee who obtained a foreclosure by a decree of the 
Supreme Court even of a prior date, • . 546 

PRINCIPALS. 

Principals cannot be held answerable in damages for acts of illegal 
violence committed by their agents, where there is not proof that 
such acts were done with their participation or anthorityi^ . . 339 

PRIMOGENITURE. 

See Ghatwalee tenure^ No. 1 . 
„ Illegitimacy, 

PROPERTY ACQUIRED BY A MEMBER OF A JOINT UNDIVIDED 
HINDU FAMILY. 

See Hindu Family, No. 1 . 

PROPERTY, SUIT REGARDING, SITUATED IN DIFFERENT 
JURISDICTION. 

See Jurisdiction, No. I. 

PROPRIETARY RIGHT. 

Proprietary right awarded to plaintiff with possession against a de- 
fendant who repudiated the covenant by which he held as farmer, 108 

PARTIES TO REVERSAL OF SALE, 

See Decreeholder, No. 1. 

PURCHASER. 

Case remanded. The lower courts having failed to inquire into the 
plaintiff's right to sue as purchaser of the bond, his purchase 
being denied by one of the defendants, • • 748 

PURCHASE, PRIVATE, 

See Sale, Cancelment of, 

PUTNEE. 

The defendant's putnee held to be invalid, having been granted by a 
party not competent to do so, • • 82 1 

See Rente, No. 6. 



R. 



RAZEENAMA. 

See Practice, No, 6. 
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REGISTRY. 

In a suit to establish the authenticity of a tumleeknamah, the evi- 
dence to the execution of the deed^ must be clear and convincing, 
and the deed must be registered, , , 695 

REGULATION X. of 1800 (PRINCIPLE OF.) 

The principle of Regulation X. of 1800, in upholding any estab- 
lished usage in the jungle mehals of Midnapore and other districts 
by which estates have, on the proprietor dying intestate, descend- 
ed to a single heir, does not reqmre that such estates should be 
regarded as absolutely indivisible. The right of primogeniture 
does not necessarily involve, and carry with it, an entail of the 
estate, ... 392 

REGULATION VII. OF 1822. 
See Right of Settlement, 

REMAND. 

1. Remand on special appeal. The judge's decision being incom- 
plete on the one hand, and going beyond the prayer of the plaint 

on the other, ... 100 

2. Remand, with instruction to lower appellate court to decide the 
case solely with reference to the grounds on which the moonsiff 

had decided, and the objections raised in appeal to those grounds, 157 

3. Decision of the judge reversed, the judge having decided the 
case on its merits, instead of remanding it to the principal sudder 
ameen for that purpose, ••• 212 

4. Case remanded. The decision being defective as not disposing of 
the main point at issue, viz,, the right of . plaintiffs to certain spe- 
cific plots of land, ... 229 

5. Remand on special appeal. The principal sudder ameen in his 
decision relying on a precedent which has since been overruled by 

the Court, ... 234 

6. Remand on special appeal. The principal sudder ameen having 
gone beyond the instructions conveyed to him by the Court in a 
former remand, ... 31 1 

7. Remand on application for special appeal. The judge having 
returned the case of the lower court for dismissal instead of 
dismissing it himself, . . 321 

8. Remand as above. The judge having failed to dispose of two 
points urged both in the original pleadings and in the appeal, . • 332 

9. Case remanded in special appeal. The lower appellate court not 
having duly decided on objections taken by a defendant, . • 346 

10. Remand on application for special appeal. The judge having 
referred in his decision to a judgment passed in another case, as 
against the appellant, but to which he was no party, ... 355 

11. Case remanded to the lower court, on the ground of defective 
investigation, ... 356 

12. Remand on application for special appeal, with reference to the 
precedent that defendants defaulting in the court below may appeal 
upon the record in the original case without showing cause for 
default, ^ ..363 

13. Remand as above. The lower appellate court having decided the 
suit as a question of right to break up a tenure, instead of as a 
question regarding the balance of rent due, • • 364 
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14. Case remanded. The lower appellate court having thrown out an 
appeal because two only out of 13 defendants had appealed for 

the reversal of the entire decree, , . 3/9 

15. Case remanded. The lower appellate court, on overruling a 
decision of a court of first instance resting on limitation, should 
have remanded the case for decision on the merits by the first 
court ; material pleas of fact noticed, as requiring attention by the 
lower courts, . • 380 

16. Case remanded. The lower appellate court having upheld the 
decision of the moonsiff 's court without disposing of the pleas in 
appeal seriatim, . • 381 

1 7. Case remanded. The lower appellate court having been in error 

as to the material issue in the cause, . . 383 

18. Case remanded. The principal sudder ameen havmff admitted a 
new document and founded his decision on it, thougn there is no 
mention in it of the matter in dispute, ... 384 

19. Case remanded. The decision of the judge being erroneous 
with reference to the precedent in the case TameCkaunth Lahooree, 
decided 7th June 1852, ... 385 

20. Case remanded. The judge having erroneously reversed. an 
award by the collector for rent at the rate which had been fixed in 
a regular case for the assessment of the land between the same 
parties, 387, 388 

21. Case remanded. The lower appellate court having nonsuited a 
case for defect of parties without due inquiry and reference to the 
averments made in the pleadings, ••• 388 

22. Case remanded. The court of first instance having omitted to 

send for a witness whom the plaintiff desired to call, ... 401 

23. Case remanded. The (Principal sudder ameen having taken up 

and tried the case on its merits in the absence of both the parties, 402 

24. Case remanded. The decision of the lower appellate court beinff 
incomplete in regard to part of the property sued for; the rest of 

the decision upheld, • . . 404 

25. Case remanded. The lower courts having decided the case with- 
out examining the taidads and other records, forming valuable 
evidence in the suit, • • 405 

26. Case remanded. The lower appellate court having gone into, and 
decided on his view of the facts of a cause, though recording his 
opinion that the plaint was essentially defective in regard to boun- 
daries, • • 408 

27. Case remanded. The judge having omitted to record a distinct 
finding on any of the pleas raised in appeal, • . 409 

28. Case remanded. A decree passed against a former zemindar, not 
barring a new suit brought by an auction-purchaser for arrears of 
revenue, though it would be of material weight in the cause, • . 442 

29. Case remanded. The lower courts, in a suit for rents brought 
in the moonsififs court by a plaintiff, whose summary suit for the 
amount had been dismissed by the collector, having taken no evi- 
dence from the parties, but decided only upon the record of the 
summCry, ... 475 

30. When a case is remanded in special appeal in general terms, 
for a fresh decision, such fresh decision may be passed as 
regards all the parties to it, though the special appeal was only by 

a third party, . • 504 
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31. Remand in ipecial appeal. The jtid^ent of the lower appellate 
oourt hanng been paiaed in the absence of the appellanf i pleader, 
thoaeh he had obtained leave from the court tor his absence on 
that day, ... 505 

3^ Case remanded. The lower appellate court having failed to 

carry out the directions of a previous remand, ••• 676 

33. Case remanded. The decision of the prindpal sudder ameen 
bein^ so indistinct and contradictory, as to require either re*consi- 
deration, or a more intelligible explanation of its grounds, . . 690 

34. Case remanded. The lower appellate court having adhered to its 
previous decision, which made each defendant answerable to the 
plaintiff in a specific sum as damages, although only four out of 

the ten defendants appealed, . . 691 

35. Case remanded. The case on which the judge's decision relied, 
having been alao remanded, . . 718 

36. Case remanded. The deci«ions of the lower court being insuffi- 
cient on the points of the identity of the land, for the rent of which 

tiie suit was laid, ... 777 

37* Case remanded. The decision of the lower appellate court not 

being sufficiently full and complete, . . 783 

38. Cut remanded. The lower court, though admitting the plain- 
tiff's right, having erroneously passed a conditional decree in favor 

of the defendant, . . 785 

39. Case remanded. The lower appellate court havine decided the 
case under a miiapprehension as to the averment of the plaint re- 
garding the parties to the bond, • • 809 

40. Suit remanded for a fresh decision on the points indicated, • . 825 

41. Case remanded. The lower appellate court having erroneously 
interfered with the decision of the court \>f first instance, regard- 
ing certain knds which did not belong to the defendant, ... 840 

42. Case remanded. The decision of the lower court being founded 
on the adoption of a new legal principle, vig., that of spUtting the 
difference between the quantity of bncks claimed by the plamtiff 

and the quantity admitted by the defendant, . . 844 

43. Suit remanded with reference to another suit, still pending, 
affecting the plaintiff's title, . . 848 

44. Case remanded, to amend the judge's decree regarding certain 
parties to the suit, who had compromised with the plaintiff, • • 854 

45. Case remanded with reference to another suit regarding boun- 
daries affected by it, also under remand, and with reference to the 
incomplete investigation as to title, . • 889 

46. Case remanded. The lower appllate court not having enter- 
tained a plea of law urged before it, on the ground that it had 

not been pleaded in the court of first instance, • . 892 

47* Case remanded for the principal sudder ameen to dispose of the 

case on its intrinsic merits, • . 906 

48. Case remanded. The decision of the lower court being incom- 
plete and discreditable, . • 955 

See Limitation, passim^ • 

„ luue, passim, 
„ Evidence, passim, 
„ Appeal, Right of, 
„ Lotbundee, 
„ Alluvion, 
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SUITS FOR SEPARATE RENTS ON SEPARATE LAND. 

See Multifturiousness, No. 5. 
RENTS. 

1. Under Section VIII., Regulation III. of 1793, & suit for rent of - 
land must be brought in the sillah in which the land is situated, 299 

2. In a suit for rent, the courts cannot, except on a kubooleut, or 
after a regular decree for enhancement upon serving of notice 
under Regulation Y. of 1812, award more than the rates of rent 
previously paid by a ryot, ... 348 

3. A plaintiff suing to assess rents at higher rates is first bound to 
prove that the lands have paid some rents, which when proved 
would refute a Idkhiraj title, ..• 365 

4. A statement of boundaries is not necessary in a suit for mere 
determination of rent, and because a plea of over-valuation, as in 
bar of a suit, is only material where it can affect the jurisdiction 

of a court, ..• 382 

5. Case remanded. The principal sudder ameen having omitted to 
consider the points raised by the petitioner, in a suit to reverse a 
summary decree for rent by the collector, ... 610 

6. A zemindar, who has taken on himself the tesponsibility of 
the collection of the Mofussil rents in any year, cannot retain the 
putnee rent for the lands on account of the same year, ... 577 

7. A sub-lessee cannot recover possession on a sub-lease, with back- 
rents of his subordinate lease-nold-tenure, upon a decree restor- 
ing a superior lessee to his higher tenure, with all back collections 
for the period of dispossession, nor can he compel the performance 
of the contract of sub-lease for the residue of its term, but may 
seek complete remedy in money damages, 

8. Original tenure with its original jumma maintained, with leave 
to the defendants either to relinquish the surplus lands in their 
possession, or to be assessed at the same rate as the original 
talook, . • 616 

9. The payment of rents solely is not proof of absolute possession, 673 

10. Decision of the lower court, dismissing a suit for rent of a 
bungalow, confirmed in appeal, the plaintiff having no engage- 
ment to pay rent from the defendant, who occupied the mm* 
ffidow by his permission whilst engaged in his service, and no 
demand for rent having been made untU the defendant had quit- 
ted plaintiff's service, . • 699 

11. Case remanded. The lower appellate court having upheld a sum- 
mary decision in an action for rent, which the pluntiff had sued 

to reverse under Regulation YIII. of 1831, . . 741 

12. A Collector can only award summarily payments of rents at 
paid in past years, to the exclusion of all claims to increase, ex- 
cept on proof of bona fide written agreement, . . 741 

See Remand, No. 13. 

RENT, ARREARS OP, 

Decree of the lower court modified as to interest on the arreara of 
rent due from the date of plaintiff's first suit, . • 775 

RENT-FREE. 

See Lakhiraj, No. 2. 
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RENTS, ENHANCEMENT OF, 

1. An annual notice is not necessary under Section IX., Regulation 

V. of 1812, to entitle a zemindar to enhanced rents, . . 912 

2., Held that the pendency of an action for enhanced rent on cer- 
* tain land, barred the effect of the limitation law on a suit institut- 
ed for the rent of the same land, at the rates always admitted by 
the defendant, . . 94S 

REPLY, BOUNDARIES CANNOT BE STATED IN, 

See Boundaries, No. U 
RESUMPTION SUIT. 

The declaration of the collector, in a proceeding filed in a re- 
sumption suit on the part of Government that the land is mal 
therefore not claimed by Government, will not prevent a defendant 
from raising a claim of lakhiraj against a zemindar suing not to 
resume, but to dispossess without the form of a resumption suit, 226 

RESPONDENT'S SECURITY FOR COSTS. 

See Costs, No. 2. 
RESUMPTION. 

1. Case remanded. The lower courts not having duly considered 

' and shown the nature of a settlement of a resumed ayma village, 592 

2, A party who has engaged with a zemindar for certain lands at 
certain rates, for a term of years, is not released from this engage- 
ment merely by the fact that the land is resumed by Government, 621 

See Mookururee Lease, 

REVENUE SALE. 

A suit to reverse a Government sale for arrears of revenue will not 
lie, if brought on the grounds that the arrears due were withheld 
by certain co-sharers who subsequently purchased the estate 
benamee, • , 623 

REVENUE SURVEY. 

See Boundaries, No. 6. 

REVENUE. 

lu a suit for recovery of Government revenue paid by the joint pro- 
prietor of an estate, if the defence set up is to the effect that the 
money was collected from the defendant's share of rents, the 
defendants should be required to prove their averment, .. 913, 915 

REVENUE, ARREARS OF, 

Tn a suit for recovery of arrears of revenue, appeal rejected, the 
claim of the plaintiffs being based on a document (kuboolent) of 
exceedingly suspicious character, ..731, 734 

REVERSAL OF SALE. 

See Decreeholder, No. 1. 
REVIEW. 

1. Review admitted of an order of rejection of application for spe- 
cial appeal. The decision of the lower appellate court revemd. 
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and the ewe remanded to try whether the deed of sale, set up by 

the defendants, is proved or not, •.. 386 

2. Application for review of judgment rejected, .. 414 

3. Application rejected, the petitioner having by implication, admit- 
ted tne term of limitation against him, ••• 414^ 416 

4. Application rejected, the grounds of the judgment being clear 
and deliberate, and no new light being now thrown on the 



case. 



417 



6. Review of judgment admitted, .. 613 

6. Special appeal for review of judgment rejected with costs, . . 715 

7. Petition tor a review of judgment, six years after it had been 
passed, rejected, no satisfactory cause being shown for the delay, 888 

8. Application for review of judgment rejected on. its merits, .. 2K)4 

RIGHT TO SETTLEMENT. 

In a suit regarding right to settlement, it is not necessary, ac- 
cording to Section XXII., Regulation VII. of 1822, to make the 
Government a party, — 1^7 

RUPEES, SICCA AND COMPANY'S^ 

See Stamps, No. 10. 
RYOTEE RENTS. 

See Assessment, No. 1. 

S. 

SALE. 

1. Sale of property by a plaintiff pendente lite, and subsequent 
revocation of that sale pendente lite by an unstamped document, 

held to be no bar to the plaintiff's conducting the suit, . . 188 

2. Suit to set aside a sale, on the ground that it was nominal, 
rejected. .. 215, 218 

3. In a suit for possession of a bazar by voidance of a sale in 
execution, the title of the purchaser at a prior sale in execution 
upheld, the Court holding that there was not sufficient proof to 
sustain the allegation that his name alone was used in that purchase, 239 

4. In a suit bv a purchaser for possession, the defendants denying 
the power or seller to sell it, it is not necessary to make the seller 

a party, •••281 

5. A suit to set aside a sale of Idkhiraj land resumed and settled 

with defendants since the sale, held cognizable by the courts, . . 285 

6. A sale of property with its encumbrances of mortgage and con- 
ditional sale, is good ; and a right of pre-emption will arise on 

such a sale under the Maliomedan law, . . 286 

7. Decree of the lower court, disallowing an alleged sale of pro- 
perty by a son to his mother, as merely collusive and fictitious, 
confirmed by the Sudder Dewanny Adawlut, 327 330 

8* A sale in execution of decree under Regulation XLV. of 1793, 
made after the transfer of the powers of the Board of Revenue to the 
Commissioners of Revenue appointed under Regulation I. of 1829, 
is not invalid, because no notification of it was affixed in the office 
of Commissioner of Revenue for the division, • • 469 
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9. Clause 1» Section v., Regulation VIII. of 1825, clearly giret 
authority to a court summarily to set aside a sale, if any material 
deviation from the Regulations and consequent irregularity he 
satisfactorily estahlished, . , 485 

10. An auction-purchaser has a right to eject the holder of a tenure 
when not of the special class protected hy Clause 4, Section VII., 
Regulation XII. of 184 1 , . . 514 

1 1. Decision of the lower court upheld, the plaintiff having failed to 
estahlish that his interests were injured hy the puhtic sale of a 
talook which he had previously transferred by a private sale to the 
defendants, .. 661 

See Joint Property, No. I. 
„ Notice, No. 1. 

SALE, DEED OP, 

1 . The mere reference to a deed of sale, in a petition filed in anotber 
suit by one of the parties to the present suit, constitutes no proof 

that it was a real and bond fide sale for a consideration, • . 682 

2. Action to recover money lent on certain bonds, on the plea that 
they were covered by a deed of sale, rejected, the deed of sale 
having never been completed, and the draft of it cancelled with the 
consent of the parties, • • 737 

See Admission, No. 1. 

SALE, CANCELMENT OF, 

Suit by an alleged private purchaser, to cancel a sale of the same 
property in execution of a decree, subsequent to his alleged pur- 
• chase, rejected, • . 702 

SECTION X. PROCEEDING. 

Case remanded. The principal sudder ameen having erroneously held 
it to be unnecessaiy to record a proceeding under Section X., 
Regulation XXVI. of 1814, upon the point of limitation, . • 771 

SECURITY FOR COSTS. 

Security for costs is as necessary as for the subject matter of decreet 

prior to taking out execution, • • ^73 

iS^ee Costs, No. 2. 
SEIZIN. 

Under the Mahomedan law seizin is necessary to render such deeds 

valid, • • 932 

SERANJAMEE. 

See Assessment, No. 1. 
SETTLEMENT. 

See Resumption, No. 1 • 
SEZAWAL. 

See Arrears, suit for, 

SPECIAL APPEAL. 

I . A party against whom a lower appellate conrt had givra a decree 
dies before making an application for special app|eal. His son 
applies seven weeks after his father's death, for special appeal, but 



Digitized by VjOOQIC 



INDEX h 

without the prescribed copy of the decision of the lower court, 
M, no order naving been passed by this Court, for in()uiry as to 
his right to succeed and represent his father in the apphcation» he 
could not obtain it, without such order and inc[uiry, on the footing 
of his being a party tii the case, as a sufficient explanation of 
his delay in filing the copy, and, the copy being received by order 
of the Court at large, the application ordered to be filed for hearing 
in usuid course, . . 376 

2. Special appeal dismissed, the certificate not covering all the 
grounds of the jud^ent, .. 428 

3. Special appeal dismissed, the point stated in the certificate being 

one not raised by the pleas in the lower courts, . . 429 

4. Special appeal rejected, as a document from the public records is 
admissible for consideration in appeal, without assignment , of 
reasons for its not having been produced in the court of first in- 
stance, though the value of such document must be tested, and 
thou^ the mode of dealing with it, either by remand for inquiry 
or by reception and investigation by the appellate court, must be 

a question for the discretion of that court, . . 433 

5. Special appeal dismissed, as the point stated in the certificate was 
in regard to a question of right, not stated by the plaintiff as the 
ground of his suit, . , 435 

See Remand, Passim, 
„ Review, No. fi. 

SPECIAL COMMISSIONER. 

Any claim either on account of short delivery in the amount of 
land, or for compensation for delay in executing the Special Com- 
missioner's award, does not come within the cognizance of the 
Civil Courts, ,. 686 

See Lakhiraj, No. 3. 
STAMPS. 

1. Stamp for ikramama, under Article 46, Schedule A, Regulation 
X. of 1829, is optional with the parties to the deed, and in a suit 
to enforce the contract of such deed, only the amount covered by 

the stamp can be recovered, , , \gi 

2. A petition which, though only in its terms withdrawing an 
appeal, refers as the reason of withdrawal to a separate paper 
of settlement or adjustment between the parties attached to the 
petition, must be on a stamp of rupees 4 value, according to the 
rule as to applications of adjustment in Article 10, Schedule B, 
Regulation X. of 1829. It cannot be received on a rupees 2 
atamp, or on ordinary miscellaneous petition, . , 262 

3. A document must bear the full stamp required by the whole 
nature of its contents, although the suit may be to enforce only a 

part of it, .. 269 

4. Case remanded. The lower courts having relied on a document 

not properly stamped when pleaded, , . 277 

5. Filing a pleading on insufficient stamp is not a proceeding which 

can be recognized by a court, . . 3^5 

6. Case remanded. The document, the ground of suit, not having 

been stamped, .. 390 

7. No stamp is required for a deed relinquishing a ryot's jote, • , 401 
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8. Case remanded. The lower appellate court having decided on an 
erroneons view as to a stamp being required on a decree, on the 
reverse of which a consent was endorsed, . . 424 

9. Case remanded. The defect of stamp which the judge had declar- 
ed not available as a plea in appeal being a legal point, and therefore 
to be urged in appeal though passed over in the court of first 
instance, .. 426 

10. The value of stamp required for a document in which the 
money terms are expressed in Sicca rupees, must be calcidated on 

the conversion of Sicca into Company's rupeest . . 658 

11. The exemption from stamp duty enumerated in Article 31, 
Schedule A., Regulation X. ot 1829, applies only to direct deal- 
ings with Government, . • 776 

12. Suit for balance on adjustment of acconnt dismissed, as the 
khata signed by the defendants bears no stamp, . . 784 

13. Where the amount decreed is so diminished as to affect the 
stamps and pleaders' fees, the losing defendant will only be 
charged according to the diminished amount, but not otherwise, 902 

See Accounts, 
„ Practice, No. 25. 
„ Mortgage, No. 3. 
J, Zur-i-peshgee, Nos. 1, 2, 

STAMPS FOR COPIES OF DEEDS FILED IN EVIDENCE. 

See Copies of Deeds, No. 1. 
STALL-RENTS. 

Stall-rents in a bazar are not illegal sayer collections, • • 454 

SUB-LEASE. 

See Rents, No. 7* 

SUCCESSION BY TITLE. 

Held that, in a suit for rents of the property under the circum- 
stances, the courts should admit a plaintiff on the ground of actual 
possession only, without further m^uiry into his succession, by 
title, to the deceased, leaving the plamtiff, so admitted in the rent 
suit, ultimately liable to any claimant who might prove his right 
of succession, . . 3/7 

SUCCESSION TO ZEMINDAREE IN MIDNAPORE. 

The Court held that the decision of the lower court, upholding all 
alledged adoption, and discrediting any investiture of his widow, 
said to have Deen made by the former zemindar on his death- bed, 
was correct, • • 553 

SUCCESSION. 

See Mahomedan Law, 
SUDDER AMEEN. 

See Supplementary Plaint, No. 1. 
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SUDDER DEWANNY ADAWLUT, COMPETENCY OF A SINGLE 
JUDGE OF, 

A single judge of the court is not competent alone to add an 
order for mesne profits to a decree passed by himself, and another 
judge still in the court at the time of making the addition, . . 1 

SUITS. 

1. Section XVI., Regulation III. of 1793 is only a bar to a suit 
when there has been a previous suit as to precisely the same 
thin^ between the same parties, . . 325 

2. Suit on a bond dismissed, in concurrence with the decision of 

the lower court, . . 369 

3. A suit, of which the defence rested entirely on an alleged deed 
of gift, decreed in concurrence with the decision of the lower 
court, ..370 

4. Case remanded. As in a suit for redemption of a mortgage in 
the Assam territory, it did not clearly appear whether the cause of 
action had, or had not arisen so as to bar the claim under Section 
II., Clause 7 of the Assam Rules, which prohibits the admission of 

suits wherein the cause of action was prior to 24th February 1826, 425 

5. A single suit ma^ be brought to reverse several awards under 
Act IV. of 1840, involving the same grounds of action, though 
relating to distinct acts of dispossession, ... 465 

6. A suit for libel will lie on the allegation Of a groundless charge 
of bribery having been preferred against a public officer before a 
commissioner appointed by the Government to inquire into any 
complaints brought before him against such officer, . • 467 

7- Leave to sue for principal and interest, havine been given, to a 
pauper plaintiff in the first instance, and the plaintiff afterwards 
suing for interest, should be affected only by toe same limitation 
as would have applied to his claim at the date of his first 
application to sue, . . 500 

8. Case remanded. The lower court having; erroneously refrained 
from going into the merits of the suit on the ground of a decision 
in a former suit, which, though turning on a similar cause of ac- 
tion, was not identical with the present suit, • . 535 

SUIT, VALUATION OF, 

1 . If a suit be brought for revenue of land held free from assessment, 
the claim must be valued at eighteen times the annual proceeds, 

and referred to the collector for report, . . 365 

2. Case remanded. The principal sudder ameen having erroneously 
ruled that the valuation of the suit should be at three times the 
whole jumma, and not at the selling price, whereas there is no 
separate and distinct jumma on the lands which form the subject of 

the suit, . . 427 

3. A body of religionists, suing to remove their superior from office, 
on account of his having embezzled money, were held rightly to have 
valued their suit accordmg to the amount embezzled, and not at 

the full value of the endowment of the office, • . 888 

SUITS, PARTIES TO, 

1. Case remanded. The point at issue in the suit as regards the 
appellant (defendant) being on one ground of title common to 
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all the defendants, and the appeal of any one defendant being 
therefore admissible, . . 331 

2. Case remanded. The judge having dismissed the appeal because 

a co-defendant hat not been made a respondent. . . 334 

3. The objection as to defect of parties by the lower court can be 
taken in appeal bv any of the co-defendants appealing, . . 337 

4. The lower appellate court had erroneously held, on the appeal of 
the defendants in a cause, that their appeal could not stand for 
defect of parties, though the parties referred to had not been made 
defendants by the plamtiffs in the court of first instance, ... 406 

5. The vendor is not a necessary party to a case in which the vendee 
sues to dispossess a party in possession, and in which the vendee 
should prove the right of his vendor to sell his property in 
dispute, • • 622 

6. dase remanded, the lower appellate court having erroneously 
considered that the appellant should have made the Government a 
respondent, • • 856 

7* Case remanded for decision of the case on its merits, the lower 
appellate court having thrown out the appeal for defect of parties, 857 

8. The absence of one of the parties was not permitted to stop the 
hearing of the case, provided the defect was not such as to predude 
a complete decision, •• 917 

See Third Party, pa$8im, 

SUITS, TRIAL OF 

A case may go to trial, if its circumstances are such as to admit of a 
decision between the parties present, notwithstanding the with- 
drawal of one or more out of the several joint plaintiffs, • . 557 

SUIT FOR MONEY ADVANCED ON LAND, 

See Cause 4^ action. No. 1. 
SUMMARY DECREE FOR RENT. 

See Damages, No. 1. 

SUNNUD. 

See Lakhiraj, No. 2. 

SUPPLEMENTARY PLAINT. 

1. Supplementary plaint may be received by a sudder ameen. Clause 
3, Section XXlY., Regulation XXIII. of 1814, not being extended 

to sudder ameens, — 58 

2. A zemindar is justified in filing a supplemental plaint against the 
real purchaser and his heirs, on discovering that the ostensible 
purchaser was a minor at the time of purcnase, and had never 

held possession of the talook, • • 647 

See Third party. No. 5. 
„ Boundaries, No. 1. 

SUPREME COURT. 
5e« Practice, No. 22. 
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SURETIES. 

See Lease, No. 3. 

SURPLUS PROCEEDS. 

Appeal dismissed with costs, the plaintiff having taken no measures 
to attach the surplus proceeds of the estate on which he held a 
mortgage, • • 749 



THAKBUST. 

1 . Held that a third party, not affected personally, is not competent 
to sue to reverse the decision of a collector in a summary suit. 
If the plaintiff wishes to prove his title or right of possession, he 
must sue on a proper valuation of his case, . . 789 

2. Case remanded, the lower appellate court having dismissed the 
plaintiff's appeal on the ground that a third party, who appeared 
as a claimant to only a small part of the land m dispute, in the 
court of first instance, had not been made a respondent, instead 

of going iuto the case between the plaintiff and defendant, • • 811 

See Boundaries, No. 6. 
THIRD PARTY. 

1. A judge at the particular request of a third party gave his opi- 
nion on that party's document, declaring it suspicious ; held that 

he was justified, and appeal of that party dismissed with costs, • • 288 

2. In a suit to enforce the recovery of the balance due under a sum- 
mary decree against certain parties, it is not allowable by a supple- 
mental plaint alleging that those parties are minors, to bring m a 
third party as being actually in possession and responsible for the i 
minors, .. 705 

3. Though the Court will not 'recognize or enforce agreements in 
their nature exorbitant, it does not necessarily follow that a suit 
against a third party must be dismissed^ because the plaintiff has 
obtained funds from another party by a loan contingent on his 
success in the litigation, . • 719 

4. A collector is not competent to quash the sale of property for- 
mally distrained at the instance of a third party, who has not 
entered into a bond before the collector or commissioner under 

Act X. of 1846, to institute a summary suit, . . 909 

5. When a third party appears as an objector, the court should 
give the plaintiff an opportunity of making him a defendant by 
fihng a supplementary plaint, • • 869 

See Assignment. 

„ Appeal, No. 11. 

„ Practice, No. 8. 

„ Benamee Sale, 

„ Mortgage, foreclosure of, No. 2. 

„ Decree, No. 2. 

., Costs, No. 12. 

TITLE. 

See Acts XIX. and XX. of 1841. • 
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TRANSFER. 

Transfer of property by & debtor to bis wife after decree passed, 
disallowed on presumption of fraud, ••• 69 

TRUST. 

See Executor, No. 1. 

TUMASSOOK. 

See Bond» No. 2. 

TUMLEEKNAMAH. 
See Registry. 

U. 

UNDER-TENANT. 

See Action, No. 6, 
„ WasUat, No. 4. 

UNDERVALUATION. 

Case remanded, tbe plea of undervaluation raised by tbe defendant 
(appellant,) in the court of first instance, not having been duly 
enquired into» • • 807 



V. 

VALUATION OF SUIT. 

Bazar included in the talooka sued for, need not be valued 
separately, •• 102 

VAKALUTNAMA. 

A vakalutnama signed by an agent without designation of the 
power, whether as agent or mookhtar is sufficient, when the peti- 
tion discloses that he does not appear for himself but for his 
principal, • • 485 

VENDOR. 

1. Vendor and ryot being jointly sued for rent, the plaintiff must 
first prove his title against the vendor, before the claim against the 

ryot can be gone into, ... 68 

2. A part^, who has subsequently sold the property, may join in an 
action with his own vendees as against his own original vendor, . . 968 

See Suits, parties to, No. 5. 

VENDEE. 

See Suits, parties to, No. 5. 
„ Vendor, No. 2. 

VENUE. 

See Jurisdiction, pa«5ffii. 
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WASILAT. 

). A party is not entitled to wasilat on that part of the land of his 
perpetuall3r settled estate, yilnch was washed away after he had 
been put in possession of it, although Goveruinent in an act of 
liberality, had made good the loss of land to him, . . 689 

2. The plaintiff, as purchaser in execution of decree, had contested 
summarily the validity of a farming lease under which the defen- 
dants held. The summary action having been decided against 
him, he allowed the defendants to remain in possession and pay 
rent until the termination of the lease, when he sued them in a 
regular action, in repudiation of the lease, for wasilat, as for pos- 
session wrongfully obtained. The court on the merits and evi- 
dence of the case reversed the decision of the zillah judge, 725, 7*-6 

3. Wasilat for two years decreed to fhe appellant with reference to 
the judgment in the case of Mahanund Roy, versus Mutlioora- 

nath Shah and others, . . 820 

4. Decision of the lower court amended by the award of wasilat, 
the defendant having had full cognizance of the plaintiff^s claim 
as transferree and having, as under-tenant, taken on himself all 

the risks of opposing: the plaintiff's rights, . . 823 

5. In a suit for wasUat, the Court held that the period, during 
which the litigation was protracted in appeal by the defendants, 
should be deducted, and that the cause ot action be held to have 
arisen when all litigation regarding the right to the lauds had 
finally ceased, . . 830 

WIFE, TRANSFER OF PROPERTY TO, BY DEBTOR. 

See Transfer. 

WIFE. 

Case remanded. The lower courts havine awarded to the petitionev 
his wife, or inlieu of her, rupees 15, wnereas petitioner sued for 
his wife and for rupees 143 ..• 312 

WITHDRAWAL OF ONE OF SEVERAL JOINT PLAINTIFFS. 

See Phiintiffs. 

WITNESSES. 

A witness to a deed held to have been made a defendant in a suit 
regarding the validity of the deed, without any fraudulent pur- 
pose, might be removed from the list of defendants, and summon- 
ed by the other defendants as a witness, should they desire it, 
within a reasonable time to be fixed. See precedent Sudder 
Dewanny Adawlut, Reports 1850, page 597, •• 410 

WUQF. 

1. No property can be considered wuqf unless it be satisfactorily 
proved to have been specially so appropriated, • • 69 

2. A plaintiff, who had for 18 years held a portion of certain 
lands, though termed wuqf, as privately heritable and divisible 
lands, was not allowed to bring a suit for exclusive possession 
of the whole lands as mutuwulee, upon tender of proot of their 

• being wuqf» 411 
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3. Construction of & royal sunnud of wuqf, as declaring a joint right 
in all the lineal descendants of the grantee to share, without any 
actual division of the property, in its proceeds, with the charge of 
the duties incident to the wuqf, , , 558 



ZEMINDAR. 

A zemindar has no claim against a neighbouring landholder for 
damages arising from the establishment of a new h&t or 
market, 276 375 

ZUR-I-PESHGEE. 

1. A zur-i-peshgee lease in Behar, held to be a document retjuir- 
ing to be stamped, both as a lease for the amount of a rent stipu- 
lated, and as a mortgage to the amount of the money advanced, 569 

2. A zur-i-peshgee lease in Behar, containing first a contract for the 
p»ayment of a rent certain, and then a contract for the appropria- 
tion of the residue of the proceeds of a mehal in liquidation of 

.a loan with interest, held to be a document requiring to be stamp- 
ed both as a lease for the rent, and as a mortgage for the amount 
advanced, • • 642 



S^.S.Q^^. 



7. CARBEBT, BENGAL MILXTABT OBFHUC FSBSS. 
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